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Abstract

Following analysis, it has been concluded that in order for the criminal
prosecution activity to become more effective, legislative amendments are required that
would allow the activity of border police officers to be carried out under the exclusive
control of the prosecutors.

Ministry representatives claim that the effectiveness of the judicial police is
diminished because of their double subordination and that the proposed legislative
amendments allow for a clear delineation between judicial and administrative functions
and guarantee the status of the police officers in the border police, whose professional
career will depend exclusively on how their activity is evaluated by the magistrate
overseeing the prosecution.

Keywords: investigation, crime, judicial police, police officer, criminal
prosecution, information.

Introduction

Taking as a starting point the perception of the phenomenon’s development in its
essence, of course, all rules and relationships that govern this complex activity have
room for improvement in order to adapt themselves to the current criminal trends in the
field.

This research paper is primarily intended as an accumulation of knowledge on
European realities in the field, and secondly as an identification of international and
national rules, being aimed at identifying the gaps and issuing concrete proposals for the
improvement of the efficiency of the border police activity, proposals for the
improvement of the legal, institutional and procedural and action-taking framework, all
of these on an international and European level.

The border police, whose existence is necessary in all countries, cannot, however,
ignore or neglect democracy. Indeed, the organization and operation of the police bodies
has been and still is one of the capital issues on which the democratic or totalitarian
nature of a State depends.

However ideally organized the border police, their activity depends to a large
extent on the professional training and honesty of officers. It is a truth rooted in the
development of law and the administration science that public services are not worth
anything if the officials are not skilled, well-trained and loyal to their office.
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In connection with the border police, which are the main internal order authority
within a State, there has always been confusion and a hateful mentality. Even today there
is the opinion that the police are meant to protect the political supporters of the
government and to persecute their adversaries, which is an outdated concept. The border
police must ensure the satisfaction of all citizens and normal progress towards
democracy in Romania, at present, and even with greater force in the future.

Freed from pressures or political influence, the border police must only obey the
law and truth, while enjoying greater dignity.

It is the status of the Romanian police officer (rights, obligations and
responsibilities) which determines whether we live or will live in a state of disorder or
tranquillity. In other words, by the way in which the police are organized and operate,
one can determine whether our society is full of virtue or loaded with vices or bad habits.

In the increasingly dynamic pace of life today, more and more dominated by the
agitation of national, social, political and economic unrest, and on the other hand, the
resurgence of crimes of all kinds, police tasks are augmented and become increasingly
difficult. In all their undertakings for the exercise of their profession or in social life,
police officers should know that there is no other judge for them but the law and the
community they serve.

According to the widely accepted international norms, the police must provide a
guarantee of the rights and freedoms of individuals, their property, public order and the
institutions established by the Constitution.

In exercising their duties, the police are to carry out their missions in compliance
with the Universal Declaration of the Rights of Man and the Citizen. Therefore, they are
available to any natural or legal person under the conditions prescribed by law.

Border Police are organized hierarchically and are under the political authority of
the Minister of Internal Affairs and the administrative authority of the chief of the
General Inspectorate of Romanian Border Police.

Placed in the public service, police officers must have an exemplary conduct,
show absolute respect for the individual, regardless of their nationality or origin, social
condition or political, religious or philosophical convictions.

The police officer is obliged, even outside office hours, to intervene on his/her
own initiative in order to help any person in danger, to prevent or stop any act likely to
disturb public order, to protect the individual, the community and property.

Given the network of professional relationships, the Public Ministry has proposed
several variants for taking over the judicial police, such as administrative control, the
relocation of police officers within the Prosecutors’ Offices or passing over the duties
regarding the police officers’ professional career to the competence of this institution.

Following analysis, it has been concluded that in order for the criminal
prosecution activity to become more effective, legislative amendments are required that
would allow the activity of border police officers to be carried out under the exclusive
control of the prosecutors.

Ministry representatives claim that the effectiveness of the judicial police is
diminished because of their double subordination and that the proposed legislative
amendments allow for a clear delineation between judicial and administrative functions
and guarantee the status of the police officers in the border police, whose professional
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career will depend exclusively on how their activity is evaluated by the magistrate
overseeing the prosecution.

Mainly, the observations of the Prosecutor’s Office attached to the High Court of
Cassation and Justice are based on the fact that it is essential to differentiate between the
police structures with administrative duties and the judicial police, the latter structure
having the task to find and track any criminal offence, in compliance with the rules of
criminal procedure, and to enforce the measures ordered by prosecutors'.

One solution would be to relocate police officers to the prosecutor’s offices
within the Public Ministry. The solution is similar to that currently regulated at the
National Anticorruption Directorate, which has proven effective, on condition that
coordinating prosecutors annually fill in assessment sheets concerning the judicial police
officers, sheets that should be taken into consideration in the final assessment carried out
by the professional chiefs.

Another solution could be that these workers of the judicial police should keep
their position in the specialized structures of the Ministry of Administration and Interior,
but the professional assessment of workers in the judicial police should ONLY be within
the competence of prosecutors, who exercise the coordination, control and conduct of
criminal investigation activities.

All the issues mentioned above must also be considered in light of the new
European context, so that judicial cooperation in criminal matters has become, since the
entry into force of the Treaty of Maastricht, in November 1993, a matter of high priority
for all Member States of the European Union and the Council itself. Cooperation
between Member States in the field of justice and internal affairs is conducted in the so-
called third pillar of the European Union. The idea of creating an area of freedom,
security and justice in Europe becomes more of a reality every day in the European
Union and the Council has adopted in recent years a significant number of legal
instruments, which either have already been implemented in the Member States or their
implementation in national legislation is in progress. Many new projects are also under
preparation in the various working groups of the Council. The entry into force of the
Amsterdam Treaty on 15t May 1999 has strengthened this development. In 1997 the
European Council adopted an action plan in order to combat organized crime, which was
prepared by a high-level group of experts from the Member States. Several of the
recommendations of this expert group formed the basis of the action plan to improve the
standards of cooperation between judicial authorities in criminal matters. On the basis of
this action plan, the Council adopted on 29" June 1998 a Joint Action to create a
European Judicial Network. This network was officially inaugurated on 25" September
1998 by the Austrian Minister of Justice, who held the European Union Council
Presidency. They have regular working meetings and take an active role as
intermediaries, their precise task being to facilitate judicial cooperation between Member
States and provide legal and practical information on mutual legal assistance to those
interested in this field and the general improvement of judicial cooperation coordination
between Member States.

The scientific novelty and originality of the thesis consists in the formulation of
certain theoretical and practical conclusions and the submittance of proposals with a

! Mateas Florian - Polifia de Frontierd Romdnd — Evolutie si perspective” (Romanian Border Police - Evolution and
Perspectives), Editura (Publishing House) Pro Universitaria, Bucuresti, 2007, pp.67
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view to the future law (de lege ferenda), logically resulting from the investigations
carried out, contributing to the completion of the doctrine in the matters concerned, the
improvement of the legislation in force, logically harmonized with already existing
national and international regulations.

The theoretical importance and applicative value of the work is determined by
the possibility of using the proposals. For Romania, which is currently still in a process
of reform, all the issues in the study presented are extremely useful in substantiating and
directing general and sectoral strategies designed to lead to a legal regulation of the
judicial police compatible with those of the European Union countries.

1. Management of criminal investigation activities within the judicial police

Working Methods and Means

Information Gathering

Information is the material of any description, including those derived from
observation, stakeout, reports, rumors and other sources. The information itself may be
true or false, accurate or inaccurate, confirmed or unconfirmed, relevant or irrelevant.
Although the information process requires that information should be stored, organized
and reaccessed, the production of valuable information involves much more.

Valuable information is the product resulting from the collection, evaluation and
interpretation of data. Thus, valuable information can be seen as information to which
something was added. This something added is the result of analysis — an explanation of
what the information means.

Valuable information can be general or specialized. Information of general value
focuses on a wide range of criminal activities, typical for small police units or areas of
competence. The information of special value focuses on a particular type of criminal
activity, such as drug trafficking, industrial espionage or organized crime.

Value-added information has both operational and strategic applicability. The
information of tactical value is directed at the objectives of the law enforcement
institution in the short term, with immediate impact, consisting of arrest, sequestration or
capture. The information of strategic value is related to larger issues and targets, in the
longer term, such as the identification of major criminals or criminal groups, projections
of the development of certain types of criminal activity and prioritization in the law
enforcement activity?.

For a better enforcement in the field of the police, it is necessary to find out what
information and its analysis mean in practical and theoretical terms. They may seem
simple activities, and even today there are disputes as to what these terms in the field in
which we operate mean.

The concept of gathering and using information to support decision-making, in a
structured form, is not new. In order to obtain advantage over an opponent, it is
necessary to process the newest and most representative pieces of information, inter alia,
regarding his/her intentions and capabilities. This rule applies in all fields, be it politics,
business, military strategies or information of a criminal nature.

2 Mateas Florian, Popescu Cristian, Matei Cristian - ,, Investigarea criminalitdfii transfrontaliere” (Investigation border
crime) — Editura (Publishing House) M.I.R.A., Bucuresti, 2007, pp. 72.
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It is a process that has been, is and will be in constant development and evolution,
in response to changing socio-cultural, technological factors, organizational needs and
new/increased analytical skills.

Analysis of information of a criminal nature

For most people, including investigators, the term evokes images of collation
systems used in order to store and reaccess information that we collect about crimes and
criminals. As the volume and variety of the information that we have been collecting has
increased, we have gradually introduced more complex systems to assist us in storing
and revisiting it. In this limited context, the introduction of information technology has
been a notable success. The use of computers to store and revisit criminal information is
now almost a second nature for operational investigators and there is no doubt that,
without this tool, as a unit, we would simply not be able to handle the task of recording
and collation criminal information.

SWOT Analysis

In the modern age, anti-crime strategies also resort to forms of analysis-synthesis
of the results used in areas other than public order. Studying the entities involved in the
fight against crime, we highlight their polarization into two categories: some that gain
considerable successes and others that are struggling hard to achieve the desired results
or have modest achievements.

Task-force in the current context

TASK-FORCE is a working group created in order to work for the achievement
of the same stated goal, consisting of representatives of several entities, which do not
necessarily belong to the same area of activity.

Originally introduced by the Royal Navy, the term has now become of “general
use” and is part of the NATO-type work standards.

The concept initially came into widespread use in the Royal Navy around year
1941, as a way to increase operational flexibility.

At that time the need for ships of different divisions and squadrons from different
countries to collaborate without being united under a single command imposed
cooperation in the form of a working group composed of the commanders of various
military units, in pursuit of the same purpose.

Many non-military organizations establish at present “working groups” or
working groups for temporary activities which, in the past, were carried out by the so-
called ad hoc committees.

The undercover investigator

The institution of the undercover investigator was first introduced in Romanian
legislation by Article 21 of Law’ no. 143 of 26™ July 2000 on combating the trafficking
and use of illegal drugs and Government Emergency Ordinance* no. 43 of 4" April 2002
on the National Anticorruption Prosecutor’s Office.

3 Published in the OFFICIAL JOURNAL no. 362 of 3" August 2000, as amended and supplemented by:
LAW no. 169 of 10" April 2002; LAW no. 39 of 21%t January 2003; LAW no. 522 of 24" November 2004.

4 Published in the OFFICIAL JOURNAL no. 244 of 11™ April 2002, as amended and supplemented by:
LAW no. 503 of 11% July 2002; LAW no. 161 of 19" April 2003; EMERGENCY ORDINANCE no. 102
of 24t October 2003; LAW no. 26 of 5 March 2004; EMERGENCY ORDINANCE no. 24 of 21 April
2004; EMERGENCY ORDINANCE no. 103 of 16" November 2004; LAW no. 601 of 16" December
2004; LAW no. 247 of 19% July 2005; EMERGENCY ORDINANCE no.120 of 1%t September 2005;
EMERGENCY ORDINANCE no. 134 of 29 September 2005; LAW no. 383 of 16" December 2005;
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Covert actions

A covert action consists in influencing conditions and conduct in forms that
cannot be ascribed to the entity under whose auspices it is carried out. Convert actions
and the counterintelligence service seek to manipulate and control opponents. One of the
main differences between them is that a covert action is usually conducted by players
outside the intelligence sphere, whereas counterintelligence concerns staff of the
intelligence services of opponents and political leaders. Covert action seeks to influence
open values, institutions and instruments or is aimed at state and non-state players.

Body search, house search

In order to ascertain the existence of the facts and factual circumstances which
form the subject of criminal cases, as well as the guilt of the perpetrators, judicial bodies
carry out a complex evidentiary activity.

Judicial search is part of the investigation procedures used in the management of
evidence and material means of evidence by judicial bodies. As an evidentiary
procedure, the search is frequently performed in judicial practice, in order to search and
seize objects that contain or bear the traces of the crimes committed, material evidence or
documents known or unknown by the judicial bodies and which may serve to finding the
truth.

In most criminal cases, judicial bodies resort to this evidentiary procedure in order
to discover objects, goods, documents and other valuables related to the cases
investigated, by means of which they can prove the criminal activity and, therefore, the
defendant’s guilt.

The effectiveness of the search largely depends on how this activity is planned,
prepared and carried out by the judicial bodies, as well as finding the right moment to
perform it.

The search must be conducted in strict accordance with the legal provisions, the
judicial bodies having the obligation to respect the constitutional rights of the persons
investigated and not to obstruct or restrict these rights except to the extent that is
absolutely necessary for solving the criminal case.

From the time of perpetration of a criminal offence until the carrying out of the
judicial search, generally, a variable period of time passes, which often leads to missing
the best operational moment for carrying out this activity. Moreover, within that time
period, the evidence sought by the judicial bodies may disappear or be hidden. There is
also the possibility that the perpetrator might be informed through other individuals
involved in the criminal proceedings (witnesses, accomplices, aggrieved party, etc.)
about the activities of the judiciary, which might lead him to concealing, disposing of or
destroying the means of evidence necessary in order to solve the case.

The concept of judicial search

The search can help solve criminal cases through the objects and documents it
may uncover and which may have relevance in elucidating some aspects of these cases.
The importance of judicial search as an investigative procedure was underlined in the
specialty literature which mentions that this activity provides indispensable evidence,
sometimes the only pieces of evidence, necessary in order to solve criminal cases.

LAW no. 35 of 1%t March 2006; LAW no. 54 of 9" March 2006; EMERGENCY ORDINANCE no. 27 of
29t March 2006.
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Some authors considered that no other activity implies involvement in the most
intimate aspects of an individual’s life, their rights over real estate property and land, as
does the search.

The word “search” (Rom.: perchezitie) comes from the Latin word “perquiro”,
which means “to seek”, “to look carefully everywhere”, designating a particularly
important activity within the preliminary criminal investigation. According to Professor
V. Manzini, “searches are material researches, that may be conducted through coercion,
allowed as exceptions from the normal safeguards of individual liberty, in order to ensure
in the process items which might serve as evidence or to arrest the defendant or another
person suspected of the crime or fugitive”.

According to the definition contained in the Explanatory Dictionary of the
Romanian Language, the search is a research done by the prosecution bodies or by the
prosecutor against a person (suspected of a crime) or in that person’s dwelling, in order
to find and collect material evidence of the crime or identify the perpetrator>.

According to another opinion, house search consists in the inspection and the
research of the dwellings of the detainee, his accomplices, his hosts and any other
individuals who may hold evidence of guilt.

The legal regulation of the judicial search procedure

The legal regulation of search has undergone significant alterations since year
1990, materialized through the adoption of new regulatory acts in this field: Decree -Law
no. 12/1990, Law no. 32/1990, Law no. 104/1992, Law no0.141/1996, Law no. 281/2003,
Law no. 356/2006 and Government Emergency Ordinance no. 60/2006. These changes
were intended to harmonize the provisions of the Criminal Procedure Code with the
principles, recommendations and regulations contained in the international criminal
justice documents and to transpose into national legislation the provisions of the
Convention for the Protection of Human Rights and Fundamental Freedoms and the
jurisprudence of the European Court of Human Rights. The change of substance occurred
as a result of these changes consisted in the fact that the judge received exclusive
jurisdiction to authorize house search, both in the criminal investigation stage and the
trial stage.

According to the previous regulation, the search could also be ordered by the
prosecutor during the criminal prosecution stage, and in the case of a flagrant offence or
if the person searched consented in writing to the search, no authorization was necessary.

2. Institutions with an indirect role in criminal prosecution

The Romanian Intelligence Service®

The Romanian Intelligence Service (SRI) is the national authority in preventing
and combating terrorism, as well as in the field of armed attendants aboard aircrafts. It is
a complex responsibility that requires concerted actions and measures: information
gathering, multisource analysis, monitoring, anti/counter-terrorist intervention, as well as
internal cooperation — with public authorities and institutions belonging to the National

> Constantin Aionitoaie, Ion-Eugen Sandu (coordinators) et al. - Tratat de tacticd criminalisticd (Treatise of
Forensic Tactics) (2" edition revised and amended), Editura Carpati (Publishing House), Craiova, 1992, p.

207.
5 WWW.SN.To
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System for Preventing and Combating Terrorism (SNPCT) — and international
cooperation.

The Foreign Intelligence Service’

The Foreign Intelligence Service (SIE) is the state institution specialized in
foreign intelligence regarding national security, Romania’s defence and its interests.

The Department of Intelligence and Internal Protection®

The Department of Intelligence and Internal Protection is the specialized structure
of the Ministry of Internal Affairs which conducts intelligence and internal protection, in
order to ensure public order, to prevent and combat threats to national security regarding
the missions, the personnel and classified information within the ministry.

The General Anticorruption Directorate’

The General Anticorruption Directorate was established under Law no.161/2005
and is the structure of the Ministry of Internal Affairs specialized in preventing and
fighting staff corruption within the ministry.

The National Anticorruption Directorate!?

The National Anticorruption Directorate (DNA) is a prosecuting structure
specialized in combating high and medium-level corruption. It was created as a necessary
tool in detecting, investigating and bringing to court medium and high-level corruption
cases. Through its work, it contributes to reducing corruption, in support of a democratic
society that is closer to European values. The DNA, as a structure with clearly defined
powers to combat high and medium-level corruption, was created after a model adopted
by several European countries — Spain, Norway, Belgium, Croatia. Why was it necessary
to create a specialized prosecuting structure for the sole purpose of fighting high and
medium-level corruption, as long as petty corruption, or rather, everyday corruption,
“counter corruption” is a phenomenon with a stronger impact on the citizens? The
answer is the following: corruption at all levels is fueled when corrupt people who have
certain levers of power have the feeling that they are above the law, that they are
intangible and that society does not have sufficient effective means to prove their
criminal activities and hold them accountable. In order to efficiently combat such type of
criminality, which is part of the “white collar criminality”, it is necessary to have a
specialized, independent institution, endowed with the appropriate resources. The
concrete results achieved by the specialized institution in combating high-level
corruption are meant to discourage corruption at all levels. DNA is an independent entity
in its relations with the courts, with the prosecutor's offices attached to these courts, as
well as in its relations with the other public authorities.

The Directorate for Investigating Organized Crime and Terrorism!!

By Law no. 508/2004, the Directorate for Investigating Organized Crime and
Terrorism (DIICOT) was established, as a structure specialized in the fight against
organized crime and terrorism of the Prosecutor’s Office attached to the High Court of
Cassation and Justice, through the reorganization of the Department for Combating
Organized Crime and Drugs and its territorial structure. The reason for setting up this

7 www.sie.ro

8 www.dgipi.ro

° www.mai-dga.ro
10 www.pna.ro

1 www.diicot.ro
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structure was the formation of an elite corps of prosecutors specializing in investigating
crimes of extreme gravity.

The Special Operations Directorate!?

The Special Operations Directorate is a unit of information, tactical-operational
and technical-operational specialized support serving the structures of the Ministry of
Internal Affairs, the Romanian Police General Inspectorate and the Public Ministry
which seek professional support in handling complex matters in operational situations
requiring urgent action or presenting a high degree of risk.

At territorial level, the directorate comprises 14 regional services, distributed
according to the Courts of Appeal principle, and 26 territorial departments in the
remaining counties of the country.

The Defence Intelligence General Directorate

The Defence Intelligence General Directorate ensures the procurement,
processing, checking, storage and recovery of information and data on risk factors and
internal and external, military and non-military, threats, that may affect national security
in the military field, it coordinates the implementation of counter-intelligence measures
and cooperation with national and intelligence services/departmental structures, as well
as with those of the Member States, of international alliances, coalitions and
organizations to which Romania is part and it ensures the security of national, NATO and
the European Union classified information at the level of the Ministry of Defence.

The National Office for Witness Protection'?

The National Office for Witness Protection is an operational unit of the Ministry
of Internal Affairs, it reports directly to the Romanian Police General Inspectorate,
having general territorial jurisdiction.

The Interpol National Bureau'*

The International Criminal Police Organization (O.LP.C./ICPO) is an
intergovernmental institution which provides mutual assistance between the police forces
of member states in order to prevent and suppress common law crime; it does not
intervene in political, military, religious or racial matters; it respects the sovereignty and
independence of each country; it ensures the exchange of police-related information at
international level; it identifies wanted criminals with international warrants to their
names; it coordinates theactivities of surveillance and catching of international criminals;
it informs units specialized in matters related to the theft or loss of foreign identity
documents, international drug trafficking, money forgery, auto theft and art theft, etc., in
order for them to take operational measures.

Conclusion

Upon request, it requests the information necessary in order to solve certain
criminal cases. Interpol National Central Bureaus make up the national fulcrum for
international police cooperation. Created in each Member State of the ICPO —
INTERPOL, National Central Bureaus are made up of national officials who always act
within the legal framework provided by the legislation of their country. Their role is to

12 www.politiaromana.ro/operatiuni-speciale
13 www.politiaromana.ro/oficiul-national-pentru -protectia-martotilor.htl
14 www.mira.gov.ro/biroul-national -INTERPOL.htl
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overcome the obstacles that international cooperation faces because of the difference in
structure between national police, language barriers and differences in the legal systems
of member countries.
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