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Abstract

Lately, the national juridical order of every comnthas been influenced by the
supranational juridical systems due to the glokatian phenomena, without it being possible
to deny the interdependence of internal legislajasince the state, as contracting party of
various international conventions, has several gdiions to comply with, including
obligations to adopt various laws subsequent tcaiipeements it signed.

Due to the transformations that occurred in all aseof activity of human society, we
can note that we are assisting a process of comverg between the administrative law of EU
Member States and the European administrative lprocess that is in a continuous
development.

As Romania assumed the EU acquis, it has theaildigto implement in its national
legislation the general administrative proceduranpiples shaped at this level, principles
among which one can also find the principle of esément from office of the administrative
act.
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Introduction

From a reserved attitude of most authors in thenwdr period, mostly due to the
diversity, but also the dynamics of the legislationthis field, the postwar period was
characterized by a position favorable to codifying administrative procedures, although the
law-making process did not comply.

As far as the efficiency and the utility of adogtian Administrative Code is
concerned, even before 1989 it was consideredstict a normative act would contribute to
clarifying the administrative juridical system,@iling a systematization of the legislation in
the field of state administration; these considerat still stand today, as long as we replace
the concept of state administration with that oblpuadministration. After 1990, the theory
of the necessity of codifying administrative lawesireappeared, starting from the premises
thata modern, civilized public administration, in a desratic and social state of law must be
a transparent onecharacterized bylear rules that are as much as possibleniform and
accessible to aft.

The administrative codification is, alongside thhen codifications, the quintessence
of the systematization of law, imposing itself ihet process of reforming the public
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administration, of overcoming the obstacles it ently faces. The administrative codification
would bring multiple advantages that would consationg others, in simplifying and
correlating the legislation in the field, reducitige immense number of existing regulations,
creating a general reference legal framework thatiley in link with the code, eliminate
parallelisms, contradictions and incoherencieshalegislation and also certain deficiencies
stemming from not motivated acts, parties not bsimgpoenaed efc.

Moreover, the future Code of Administrative Proaedshould ensure full harmony
between the internal legislation and the EU oneopared study of the level of integration
of EU legislation in Member States would be trulseful for the future code, so that it
includes unequivocal administrative procedural rotimat determine a uniform application
according to the existing EU legislation.

Also, alongside the three different juridical omle(norms from the national

legislation, the EU legislation and the Europeamy@mtion of Human Rights), one can note a
real normative competition, on the creator appanafgéhe jurisprudence, in shaping and
developing administrative procedural norms.
Precisely because of that, as a consequence ahgitime treaty to become member of the
European Union, Romania is being confronted with ghoblem of integrating the European
structures, and to accomplish this objective, & t@aput sustained effort into improving its
constitutional, legislative and institutional syst the role of the Romanian legislator is to
unify the norms by codifying and consolidating theas well as to harmonize the legal
regulations.

If the first step in preparing the constitutionaéchanisms for the implementation of
the EU law has been made by revising the fundarhéaa another step that needs to be
taken is codifying the administrative procedurestls bound to start from a thorough
knowledge of social needs and a deep understarafirte link between procedure and
substantial law.

In our opinion, an improvement in the judicial motiion of citizens and a good
administration could be achieved this way, givimy person the possibility to benefit from
an impartial, equal treatment from public instibuis.

The illustration of these arguments consists in fdet that at present, frequently,
during the same law suit, the judge is called tplyapules of the EU law, of the national law
as well as regulations of independent administeaiuthorities, situation that can lead to
conflicts between them, but mostly to an practaaking uniformity.

One cannot ignore or minimize the fact that the igoty and incoherence of the
legislation leaves a great freedom of manoeuvréhéo public administration in adopting
administrative acts, but also to the judge in adsirative cases when analyzing the legality
of the act.

We consider that the codifying activity would beeanedy both against inflation and
legislative disorder, problem that should represemnstant preoccupation of all political
factors and of public authorities with attributiomrs the field.

A place of its own in the future Code for Admingatve Procedure will have,
alongside other principles, tiginciple of enforcement from office of the adntnaisve act,
starting from the reality that currently, its eriste is unanimously acknowledged in
Romanian doctrine and that it is included in megidlations of EU states.

The decisive arguments leading to keeping the idatthe unilateral administrative
act is a writ of executioas a priority of the future Administrative Procegl@ode, consist of
the fact that it is a constant principle in the Roman administrative law doctrine, as well as

2 loan AlexandruUn punct de vedere in conturarea unei congéprivind elaborarea Codului Administrativ,
Revista romaihde drept no. 9/1976.
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in that of other EU states, but also because tmeirastrative procedure laws in the latter
explicitly mention it.

It is highly important that theegulation of the forced execution of administratacts

can be found in a separate section of the futumaiAdtrative Procedure Code (in the project
for a Code, one could find the respective dispos#iat art. 128 — 136), eliminating the
possibility of regulating and adopting a separgtec&l law. This is way the following
essential aspects should be taken into account:

the listing of theprinciple of proportionate execution in the future Administrativ
Procedure Codeshould consider that the measures taken by pualiiborities that
affect the rights or reasonable interests of imtlimis should be necessary and
proportionate to the goal that is followed;

the forced execution action should be defined &eddelay by which it can be done
should be established;

the fact that the forced execution can be donéhatréquest of the administrative
authority that issued the act that constitutes afrigxecution or at that of the creditor
of the obligation to execute should be specified;

the conditions that need to be accomplished for firteed execution should be
mentioned, as follows:

a) the existence of the writ of execution in writing;

b) the proof of having communicated the interestedqeion the administrative
act that constitutes the writ of execution;

c) the administrative authority competent to note thgection to proceed to
voluntary execution of the debtor, as well as thekl| of an objective
justification in this regard;

d) there should be no exception from the rule of imiaiedexecution of the
administrative act;

the administrative sanctions that could be apdig@dministrative authorities should
be established (the principle of legitimacy of #tkministrative sanction);
the principle of non-retroactivity of sanctions glbbe included.

One shouldn't forget that the procedure of applyadgninistrative sanctions needs to

comply with the guarantees assured by art. 6 oEtlm®pean Convention of Human Rights.
We are thus considering that the following neetbécspecified, according to the framework
established by the Convention:

the principle of necessity, as well as the prireipf proportionality between the
administrative sanction applied and the offense mdtad by the debtor of the
obligation to execute;

the adversarial principle that includes the rightdefense, the possibility of hearing
the party, his right to present the reasons forctvtie didn’t voluntarily execute the
administrative act, the motivation of the corregiog administrative sanction
applied, the right of the party to challenge thgalgy of the administrative sanction
applied and to demand it's suspension until theeapis solved,

the possibility of engaging the material responigjbof the administrative authority
that is guilty of having illegally forcedly execuat¢he administrative act.
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From another point of view, we believe that mentignin the project for an
Administrative Procedure Code the procedure foreappg against the execution of an
administrative act directly done at the public awitty or the hierarchically superior one is
assimilated to the administrative appeal beforagod the administrative court.

In order to ensure a uniform and easy implemenidiiopublic authorities of the legal
solutions aimed to remedy the malfunctions of #gal framework, it is necessary to foresee
the possibility, for the party obliged to executeaministrative act, to appeal the execution
and to be aware of all procedural aspects so asttieave room for interpretation.

Conclusions

. As the Romanian doctrine in the field of administna constantly emphasized,
the enforcement from office of administrative actss more than necessary to stipulate this
juridical reality as a general principle in a fueauhdministrative Procedure Code. Moreover,
this essential rule is present in certain normadioes with a departmental character, just like
the disposition that the administrative act is & wfrexecution. Emphasizing the fact that the
administrative act does no longer need to be iedestith enforcement formula in a future
law that regulates the non-contentious administegtrocedure seems obvious.

. As it was underlined, the presumption of legalifyaa administrative act is
the basis of the principle of its writ of executids a logical consequence, the legislator can
take into account this presumption so as to regulatccordingly.

. As far as Romania is concerned, there is a lotffoftethat still needs to be
put in the normative, administrative and jurispmiti field as far as the implementation of
the rules imposed by the European Convention of &uRights is concerned or EU laws.
Of course, the existing national non-contentiouscedure is also delayed compared to
European standards. One thing is certain: theigaligffects of administrative acts and the
procedure of their execution needs to be submittesdtirict rules from the moment they enter
into force till its effects cease.
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