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Abstract

In the spirit of the Treaty of institution of thei@pean Community and considering
the need to maintain and develop a space of freedeourity and justice in the purpose of
the free circulation of individuals, of goods, sees and commodities, the Community
considered as opportune the adoption of certainsuess in the field of judicial cooperation
in civil and commercial field, which to have a csdsorder incidence, therefore instituting, on
European level, a new freedom, the one of freauldtion of the legal decisions. Therefore, it
was adopted the (EC) Regulation no. 1896/2006 efHhropean Parliament and Council as
of 12.12.2006 regarding the institution of an Eugap procedure of payment order, of which
purpose is the one to simplify, to accelerate aeduce the procedure costs in the cross-
border causes regarding non-challenged pecuniargeinables, also ensuring the free
circulation of the European orders for payment withll the member states by establishing
some minimum standards of which compliance remamgther intermediary procedure in
the member state of execution before acknowledbmegxecutioh

Keywords. order for payment, payment ordinance, European eolo®, non-
challenged pecuniary receivable.

Introduction

The institution of the European order for paymentagulated on European level by
the provisions of the (EC) Regulation no. 1896/2006raoorated with the ones of the
Regulation (CEE, Euratom) no. 1182/71 of the Cdunam 03.06.1971 regarding the set out
of the rules applied to the terfsof the Decision 1999/468/EC of the Council from
28.06.1999 for setting out the regulations on tRkereise of the competences of execution
granted to the Commissigrand also of the (EC) Regulation no. 44/2001 ef@wouncil as of

! See point (9) from the considerations of the (R€yulation no. 1896/2006 of instituting an Europeeder for
payment procedure;

¢ Published in the Official Journal of the Européhrion L 124 as of 08.06.1971, p.1;

% Published in the Official Journal of the Europdamion L 184 as of 17.07.1999, p. 23; This Decisives
amended by the Decision 2006/512/EC (Official Jauaf the European Union L 200 as of 22.07.2008,1;,
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22.12.2002 regarding the judicial competence, awkadgment and execution of the
decisions in civil and commercial fiéld

The extent of instituting an European procedwgarding the order for payment was
adopted having in consideration the continuous fdwhe legal relations with cross-border
nature as also the fact that, in the current cont@xecovering the receivables, the procedure
of execution is an additional procedure which thed@dor should cross in order to recover its
receivable given that the decision was pronoungethb court of a state other than the one
where the execution itself takes place.

The regulation to institute an European procedoreorder for payment is applied in
civil and commercial area in theross-border litigations irrespective of the nature of the
court, except for the ones that take birth in fiscastom or administrative matter. Also,
neither the responsibility of the state for acti@msomissions committed in exerting public
authority is under the incidence of this Regulat{aota jure imperij (art. 2 par. (1) of the
Regulation. Also, par. (2) of the same article gpecthat there are excluded from enforcing
this Regulation: “the matrimonial, testamentaryimegy successions, bankruptcy, covenants
and other similar procedures, social insurancesyebeivables coming from non-contractual
obligations,except for the cases wheteese were the object of an agreement betweelepart
or there is a recognition of the debt, or if thefer to liquid debts coming from the common
property over a good”. The purpose of this procedumsists in simplifying, accelerating and
reducing the costs regarding non-challenged pegumiceivables. This Regulation shall
apply in the above fields to all the member statesept for Denmark

In achieving the procedure provided by this Ratioh, the competence shall be
determined in accordance with the regulations ahmaoinity right applicable in this field,
mainly the (EC) Regulation no. 44/2001. Therefaecording to art. 2, subject to the
provisions of this regulation, the individuals daitgd on the territory of a member state are
summoned irrespective of their nationality, befthre courts of the member state in question
Also, “the individuals who do not have the nationalityaohember state on the territory of
which they are established, are subject to the eatemze regulations applicable to the
citizens of the state in questitnThe interpretatiohof the provisions of this article leads to
the idea according to which the competence beltmtjse member state where the defendant
has its domicile or main office, irrespective o mationality. Therefore results that this

* Published in the Official Journal of the Europeamion L 12 as of 16.01.2001, p. 1; The Regulaticasw
amended last by the (EC) Regulation no. 1791/20@8eoCommission ( Official Journal of the Europé#mon

L 363 as of 20.12.2006, p. 1);

® By cross-border litigation in the sense of anaB. (1) of the Regulation it is understood thgdition where at
least one of the parties has its usual domicileesidence in a member state other than the mendtteraf the
notified court.

® In accordance with Art. 1 and 2 of the Protocaareling the position of Denmark, attached to theafy
regarding the European Union and to the Treatyirfstitution of the European Community, Denmark & n
participating in adopting this Regulation, does Inate obligations on its grounds and is not suljedt - item
(32) from the considerations of the (EC) Regulation1896/2006;

" See G. Rducanu, C. M. Ni3, the (EC) Regulation no. 44/2001 of the Council 82212.2002 regarding the
judicial competence, acknowledgment and executidheodecisions in civil and commercial field (Bsakl).
Comentarii Lli explicalii privind aplicarea tn dreptul interrii in dreptul european (English: Comments and
explanations regarding the enforcement in the doimesnd European law)Hamangiu Publishing House,
Bucharest, 2011, p. 24-25;

96



C. M. Gheorghe

procedure can be applied even if the applicanéssdent or established on the territory of a
third country, as long as the defendant is residemstablished on the territory of a member
state. In accordance with the provisions of Art.of8 the Regulation, the individuals
established on the territory of a member statebsaaummoned in court before the courts of
another member state only based on the provisimms fhe sections 2-7 of the 2nd Chapter
which regulates the competence. Besides the regugadf general competence, there are also
included regulations regarding special competentestefore, a person resident in a member
state can be summoned in other member state inactul matter, before the courts from the
place where they have the obligation in questiomeustanding on one side, in case of the
sale of goods, the place from a member state wbharthe grounds of the contract, have been
or should have been delivered the goods, and oathe side, in case of delivery of services,
the place from a state where, under the contras®e lheen or should have been delivered the
services. In case that the receivable is born feowontract concluded by a person - the
consumer - for a use which might be considered @isconnected with its professional
activity, and the consumer himself is the defendtr competence will belong only to the
courts from the member state where the defendargsiablished, as provided by the
provisions of art. 59 of the Regulatior{1) In order to determine if a party is establishad
the territory of the member state of which courte aotified, they apply the domestic
legislationand (2) In case that one party is not established aa tdrritory of the member
state of which courts are notified, the court, nder to determine if the part is resident on the
territory of another member state, applies the laivthe member state in questiofhe
notion of “‘domicile - establishéd as shown also in the specific privatistic-intational
dogmd, does not have the same acceptation in the vaa@usystems of the member states.

The procedure of the European order for paymera written and fully formal
procedure. The commencement of this procedure tallaes by filling the application by the
applicant, using in this purpose the type A forrheTapplication should contain, in general
lines, the same information as thapplication introduced according to the procedofe
domestic law:

v' the name and address of the parties and, as adppliaaf their representatives, and
also of the notified court;

value of the receivable and, if applicable, of ple@alties, interests, etc.;

the interest rate and the period for which thieguested, in case it is requested,;

the de facto and de justo reasons for which thécgpion is grounded;

description of the probation items in supporting tbceivable;

the grounds of competence

the cross-border nature of the litigation in thesseof art. 3 of the Regulation.

The application can be introduced both on paperianad also by any means of

communication accepted by the member state ofroagd which can be used by the court of
origin, including on electronic pdth The court, in the shortest time from receiving th

NANENENENEN

8 See G. Rducanu, C. M. Nia, op. cit., p.25-26 apud |. P. Filipescu, A. I. Filipesclitatat de drept
interna’lional privat (engl. Treaty of private internationkw), Universul Juridic Publishing House, Bucharest,
2007, p. 82, 283 — 285;

°Art. 7 par. (1) of the (EC) Regulation no. 1896/@00

% When the application is filed on electronic pattis will be signed in accordance with art. 2 g&). of the
Directive 1999/93/EC of the European Parliament @odincil, from the 13th of December 1999 regarding
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application whereby it was notified, will analyze gee if the conditions mentioned in art. 2,
3, 4, 6 and 7 from the Regulation are met and dppears to be grounded. If the court
determines that the application was not appropyidiiéeed in has available the possibility to
ask to the applicant to fill it or rectify it, uginn this sense the type B form. In this sense, the
court will establish a term that it can also redéssll consider this useful.

In case the conditions from art. 8 of the Regafetiare met for only one part of the
application, the court will inform the applicantaalh this, using form C, inviting him to
accept or reject the proposal of European ordepé&yment for the about established by the
court, and also notifying him about the consequenaiehis decision. Depending on the
attitude of the applicant, the following possilédg appear:

1. The applicant admits the proposal of the colmtthis situation the court will issue an

European order for payment for the part proposedaacepted by the applicant;

2. The applicant does not send the answer requestedebgourt within the established
term.The court entirely rejects the application for Epean order for payment;

3. The applicant rejects the proposal of the coufhe court entirely rejects the
application of order for payment.

The court will also reject the application if thepéication is obviously motiveless. In

any case, the applicant will be informed with relyr the reasons of rejection by the D type
form. The rejection of the application cannot ballémged with appeal but the applicant will
have open the possibility to try to value his reable by a new application of European order
for payment or by any other procedural mean praVvioethe legislation of a member state.

If the application meets all the requirements piedi by law, the court will issue the
European order for payment in the shortest timerinciple within a term of 30 days from
the date of introducing the application, using Ehéype form. In this term of 30 days is not
included the term required for the applicant tbifi| rectify or amend the application.

By the European order for payment, the defendalhto@iinformed with regard to the
possibilities of action as regard to the applicatd the applicant:

1. To pay to the applicant the amount written in theeo;

2. To oppose to the order for payment making countienraevith the court of origin,
counteraction which must be sent within 30 daymfthe date when the order was
communicated or notified to them.

The European order for payment will be communicaiedotified to the defendant

according to the national legislation of the stafeere the communication or notification
should be made, existing the possibility of beirmgampanied by confirmation of receipt
from the defendant, or not.

In case that the debtor does not counteract, theedure will continue in accordance
with the common law from the member state of otigixcept for the case where the applicant
demanded expressly, or by request, at the latéstebthe issuance of the European order for
payment, that the procedure to be ended in suase. dhe counteraction of the defendant
will be made by using the F type form which will )ensmitted by the court once with the
European order for payment, the defendant being @fethe obligation of specifying the
reasons of his appeal. There are three cases whane,after the expiry of the 30-day terms
established by art. 16 par. (2) of the Regulatitre defendant may demand the re-

community frame for electronic signatures, publéhe the Official Journal as of 19.01.2000, p. This
signature will be recognized in any member staterigin wihout being subject to any additional citioshs.
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examination of the European order for payment leefoe competent court from the member
state of origin:

1. The European order for payment was communicatedtified in accordance with
one of the ways provided in art. 14 of the Regatatind this communication or
notice did not occur in useful time in order tooall him to prepare his defense,
without this being imputable to him;

2. The defendant was prevented in appealing the ralleiof the applicant by causes
of force majeure or because of some extraordinagumstances, without this
being imputable to him;

3. The order for payment was issued wrongfully.

It can be observed that in all these 3 cases, ritemtion of the legislator was to

remove the fault of the defendant, exactly thiswgehe consideration for which he receives
another chance to challenge the application of dreglitor by filing the application of
reexamination of the European order for paymenieds Contrarily, we interpret that the
request of reexamination filed by the defendant ldiawt be acceptable. Of the request for
reexamination of the defendant will be rejected European order for payment remains
valid. In exchange, if the court will consider tlla¢ reexamination request of the defendant is
justified, the European order for payment will hel mnd void.

The most important element introduced by this pdace of European order for
payment remaintghe removal of the procedure of exequairerefore, according to art. 19 of
the Regulation, an European order for payment bewprnforceable in the member state
will be acknowledged and will be executed in ak tbther member states without being
needed any statement to determine the enforceafie &nd without its acknowledgment to
be challenged. The court of origin will immediataelgclares that the European order for
payment is enforceable, using in this sense thg& form. The formal conditions required to
acquire the enforceable force will be regulatedtiy legislation of the member state of
origin. The European order for payment hence beegranforceable will be forwarded by the
court and to the defendant.

If the enforcement is to be made in a member sititer than the state of origin, the
applicant will make available for the competentoeoément body from that member state a
copy of the European order for payment as it idaded enforceable by the court of origin
and, if applicable, the translation of the Europesder for payment in the official language of
the member state where the enforcement shall talce pThe translation shall be certified by
a person authorized in this respect in one of tamber states.

The European order for payment can never make thecto of a background
reexamination in the member state of enforcemarttjtb enforcement can be rejected in the
member state of enforcement at the request of@fendant, in the following cases:

1. The European order for payment is incompatible aithecision given or an order
issues previously in any member state or in a thiiatie, given that these will not
cover the same parts in a litigation having the esafject and, in the same time,
the decision given or order issued previously télifthose conditions required to
acknowledge it in the member state of enforcemeamd, the incompatibility could
not have been invoked during the legal proceduteermember state of origin;

2. If the defendant paid to the applicant the amostdl#ished in the European order
for payment.
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In case that the defendant requested to the cduwtigin the reexamination of the
European order for payment, the competent count fifte member state of enforcement may,
at the request of the defendant to limit the pracedf execution at insurance measures, to
subordinate the execution of the constitution afeaurity which will determine or, under
exceptional circumstances, to suspend the enfontepnecedure.

Conclusions that can be drawn after the analysis of the Elaop@der for payment
procedure are the ones that, as we were sayinthidyegulation was followed to simplify,
accelerate and reduce the procedural costs in -bmsler causes regarding the non-
challenged pecuniary receivables, the approvalesfiorcement of this regulation in member
states being based on the mutual trust betweenghtutions of these states.

Nevertheless, in reality, we agree with the opirdgcording to which,in reality, the
numerous differences between the regulations dfmigcedures from the member states, but
also the ones of substantive law, are not fullyadlby instituting some minimum applicable
standards, being necessary an ample example ofadlagmegard to the particularities that
create major impediments of interpretation. Pogsibly enforcing the new Code of civil
procedure starting with 01.09.2012 next to the néwil Code already in force as of
01.10.2011, more of these differences to be mewabut the practice will be the one that will
show us, along the way, which of them will be nmated or not.
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