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Abstract

The new Romanian Code of civil procedure compraseseries of new legislative
solutions with respect to the jurisdiction and thieucture of the court invested with the
request of suspending the legal enforcement. Mpeeifically, in the case of provisional
suspension of the execution, which will take effgcto the settlement of the application of
enforcement suspension made in the framework obpp®sition to execution, the legal
provisions no longer expressly provide that it sl settled by the chairman of the court,
but only mentions that the demand shall be setthedhe court. This article analyzes the
implications of the new regulations with regardth@ matter of jurisdiction and the structure
of the court, in respect of both former and new €ddevertheless, we shall analyzed the
general legal rules on the jurisdiction of the coum the settlement of suspension, with
reference to its competence in solving the oppwsitd enforcement and we shall highlight
the provisions relating to the application in timmethe legal provisions contained in the new
Code of civil procedure.

Keywords: suspension of enforcement, provisional suspensiaspension itself (the
fund), jurisdiction, incompatibility

Introduction

The new Romanian Code of civil procedure regul#ttesinstitution of suspension of
enforcement on the basis of opposition to executioArticle 718, under the provisions
dedicated to the opposition to enforcement. A©ienformer Code, the new legal texts state
that the suspension may be ordered by court areqeest of the interested person in two
stages: the provisional suspension, which takexgffending the resolution of the suspension
request itself or of fund and the suspension dofl,fwhich takes effect pending the resolution
of the opposition to enforcement or of any othepli@ptions on the execution.

Article 718 Civ. proc. Code provides that the resjue suspend the enforcement
pending the resolution of opposition to enforcensddll be settled by the competent court,
without establishing therefore a special rule fbistpurpose. The formula is the same as the
one of the former Code, the competent court bedemtified on the basis of the legal
characters of the suspension’s application.
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Taking into consideration the classification mageAsticle 30 Civ. proc. Code in
principal, accessories, additional and incidenpgiliaations, we appreciate that the request
of suspension falls into the last category, i.@ligptions “formulated in the framework of a
trial in progress”. This qualification results @fsom the provisions of Article 718 paragraph
(1) final sentence, according to which “the suspensay be required simultaneous with the
opposition to enforcement or by separate applinatibherefore, it is not possible to make a
main request of suspension, as it can be formutaédduring a trial.

The incidental nature of the application of suspmndased on the provisions of
Article 718 Civ. proc. Code attracts the inadmisgybof the main application of suspension,
in regard also to the legal effects that the regpesduces, i.e. in case of the admission. Thus,
in the case of provisional suspension, this wilduce effects only up to the settlement of the
suspension request itself and, in the case of ssgpeof fund, it will take effect pending the
resolution of the opposition to enforcement. Themef the application of provisional
suspension is inadmissible as long as it has neh bermulated a request to suspend the
enforcement until the resolution of opposition i@eution, and a request for suspension of
fund is inadmissible as long as it has not beenenaadopposition to enforcement.

The legal qualification of the application of susgen, both in the provisional
suspension, as well as in the version of suspensidiund, as an incidental request has
consequences relating to the determination of dmepetent court to settle the application.
According to Article 123 paragraph (1) Civ. pro@de, incidental applications are under the
jurisdiction of the court which solves the main kgadion, both in terms of material, as well
as territorial competence. By applying this rulee tequest to suspend should be settled by
the court invested with the opposition to enforcethdn this respect, as a general rule, the
competent court to settle the opposition to eniomat is the court of execution, in
accordance with Article 713 paragraph (1) Civ. préode. According to Article 650 Civ.
proc. Code, “the court of execution is the courtvimich jurisdiction is situated the office of
the executor in charge of the enforcement, in audiio the cases in which the law provides
otherwise.” To this rule there are some exceptidois,example, in the case of real estate
enforcement, the competent court shall be the onehich jurisdiction is located the real
estate, according to article 819 NCPC.

In accordance with Article 713 paragraph (2) NCRRCcase of garnishment, if the
residence or the headquarters of the debtor igddda the circumscription of another court
of appeal than the one in which is located the tcofirexecution, the opposition can be
introduce to the court in which jurisdiction is &ed the debtor. This is a particular case of
territorial alternative jurisdiction, in which thegplicant may choose between multiple courts
equally competent, according to Article 116 NCPCor&bver, Article 713 paragraph (2)
NCPC provides an alternative territorial jurisdocti also in the case of real estate
enforcement, of legal fruits and general revenueeaf estate, as well as in the case of forced
submission of immovable property, if the real estet located in the circumscription of
another court of appeal than that where the cdueixecution is situated, the opposition can
be introduced at the court of the place of reatestWe consider that this rule can be applied
only to direct enforcement of real estate, as @aelln the case of enforcement of legal fruits
and general revenue of real estate, because ragatd enforcement of real estate, the court
of execution is, by way of derogation from the gaheule, the court in which jurisdiction are
the immovable assets, therefore an alternativiédeal jurisdiction cannot operate.

The opposition on clarifying the meaning, the ektmnapplication of executory titles
is introduced at the court which has pronounced deeision that is being enforced, in

! For details, also see Mihaelaibara, Drept procesual civil, Vol. | — Teoria genedialUniversul Juridic
Publishing House, Bucharest, 2013, p. 253 ff.

% Evelina Oprina, loan GarbuleTratat teoreticsi practic de executare silif Volumul . Teoria generalsi
procedurile execipnale, Universul Juridic Publishing House, Bucharest, 2. 492.

* Andreea Tabacu)rept procesual civjlUniversul Juridic Publishing House, Bucharest,2(. 463
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accordance with Article 712 paragraph (3) NCPGulh a dispute affects an executory title
what does not originates from a jurisdictional bothe court of execution is competent to
settle on this particular dispute, as well. Therefohe request to suspend the enforcement up
to the settlement of the opposition to a title isler the jurisdiction of the court which has
delivered the judgment, whenever the title is asiec of a court, or the court of execution, in
the event that the title emanates from another body

An element of novelty is represented by the reguiatapplicable to the provisional
suspension of enforcement. According to the for@ede of civil procedure, the legal text
(Article 403 paragraph (4) provided that an appiora of provisional suspension of the
execution shall be settled by “the president of toert”. In comparison, Article 718
paragraph (7) of the new Code states that “... dbwt may order [...] the provisional
suspension of the execution pending the resolutidhe application of suspension.

Therefore, the existing text no longer gives thesmtent of the court operational
competence for settling on the application of psmnal suspension, which is conferred to
“the court”, within the meaning of judge/body ofdges invested with the resolution of the
opposition to enforcement and of the applicatiorse$pension brought under Article 718
paragraph (1) Civ. proc. Code. We appreciate thatdifference is not coincidental, the aim
pursued by the legislator being to confer openatigurisdiction in resolving the application
of provisional suspension to the judge/body of pslgnvested with the opposition to
enforcement and the request to suspend the exacitsielf. This body becomes fully
competent to settle the opposition, as well age¢heest to suspend the execution, regardless
of its structure. In the first phase, even if thegedure of regularization has not been issued,
in regard to the opposition to execution, the caletides on the application of provisional
suspension without giving the parties notice terattand, after the parties were given notice
to attend and even if the procedure of regulawmatias not been completed, the court is
called upon to decide on the request to suspendrifugcement pending the resolution of the
opposition to enforcement. The closure on the ioual suspension given on the basis of
Article 718 paragraph (7) Civ. proc. Code is ndbjeat to any appeal, while the closure by
which the same court settled on the suspensiomfafreement until the decision on the
opposition to enforcement is, according to Arti¢lie8 paragraph (6) Civ. proc. Code, subject
to appeal separately, the time limit for appeahfeb days from pronunciation for those
present in court and from the communication fosthwho were absent

The interpretation given to Article 718 paragragh Civ. proc. Code regarding the
functional competence of the court invested with aipplication of provisional suspension of
the execution could be challenged on the basisrt€lé& 99 paragraph (10) of the Regulation
on Internal Organization of the Courts of Justiapproved by Decision of the Superior
Council of the Magistracy No 387/2005, with subsaguamendments and additions.
According to the latter, “the provisional suspensaf enforcement in accordance with the
conditions provided by the Civil Procedure Codd i settled after the model of specialized
judge/body of judges in which composition is thaicman of the court or, as the case may
be, the president of the department or their suwitst”. Taking into consideration the
difference of formulation regarding Article 403 pgraph (4) of the former Code of civil
procedure (in force at the time of drawing up Ai®9 paragraph (10) of the Regulation on
Internal Organization of the Courts of Justice) Amticle 718 paragraph (7) of the new Code
of civil procedure, we consider along with othethaus that the legal text should have
priority and not the text of the Regulation, angadepancies between the two leading to the

* Evelina Oprina, loan Garbulep. cit, p. 493 — 494,

® Dumitru Marcel Gavs,, Contestgia la executargin Gabriel Boroi (coord.)Noul Cod de proceddrcivild,
comentariu pe articoleVol. 1l, Hamangiu Publishing House, Bucharestl 20p. 718.

® Gabriela Cristina Freiu, Denisa — Livia Bldean, Noul Cod de proceddr civild, comentatsi adnotat
Hamangiu Publishing House, Bucharest, 2013, p. 1Bvélina Oprina, loan Garbulep. cit, p. 493.
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need for amending the latter in order to be in edaace with the applicable legal provisions.
The question may be one of great relevance eveth&application in time of the rules of
procedure: in the event that the procedure appédabthe opposition to enforcement and, by
default, to the suspension request is that covieyethe former Code of civil procedure, the
application for provisional suspension formulatedier Article 403 paragraph (4) shall be
settled by the chairman of the court, the presidénbe department, or, as the case may be,
their substitutes. If the provisions of the new €oaf civil procedure are applied, the
application for provisional suspension of forceg@@xion based upon Article 718 paragraph
(7) will be resolved by the court entrusted withe tsettlement of the opposition to
enforcement and of the request for suspension@badkis of paragraph (1) of Article 718.

The provisions contained in the new Code of civigedure relating to the opposition
to enforcement, including those relating to thepsunsion of enforcement, are applicable only
in the event that such opposition and, by defatlle request to suspend affects an
enforcement started after the date of its entry fotce. In this respect, Article 3 paragraph
(1) of Law No 76/2012 for the implementation of thew No 134/2010 relating to the Code
of civil procedure provides that its provisions lslzoply only to the enforcements started
after the date of its entry into force. But the ogiion to enforcement, including the
procedure to suspend the enforcement, must be dedjaas a part of the executional
procedure, not as a distinct trial started by theoduction of that particular application.
Therefore, the time of reference for determining #pplicable law is not the date of the
introduction of the opposition to execution or bétapplication to suspend the enforcement,
but the date of the notice addressed to the bo@nfwrcement. This is, as a general rule, the
date when the application has been formulated &yctaditor and addressed to the executor.
Even if the opposition and the request to suspeadnéroduced to the court after the date of
entry into force of the new Code of civil procedurethey concern an enforcement in
progress prior to the entry into force of it or emforcement that has been started by a claim
recorded by the executor prior to the entry intadoof the new Code of civil procedure, such
applications are subject to, in respect of all peatings, the regulations of the former Code of
civil proceduré.

In conclusion, if the provisional suspension ofearfiorcement that has started prior to
the date of entry into force of the new Code ofl@wcedure, the application for provisional
suspension will be settle by the chairman of thertgcdhe president of the department or a
replacement, in accordance with Article 403 parnglgréd) of the former Code of civil
procedure and Article 99 paragraph (10) of the Regun on Internal Organization of the
Courts of Justice and, in the case the suspensgards an enforcement started after the date
of entry into force of the new Code of civil proced, the application for provisional
suspension will be settle by the same body of jadgeo will solve the request of suspension
itself and the opposition to enforcement.

Taking into consideration that the operational cetapce to resolve the request of
provisional suspension of the enforcement, baseon ujne provisions of Article 718
paragraph (7) Civ. proc. Code, is that of the bofljudges who was entrusted with the
subsequent settlement of the application of th@enusion itself and of the opposition to
execution, this raises the question of the judgerapatibility to decide, subsequently, with
respect to suspension, i.e. opposition. We consaleng with other authdtsthat the judge
who has settled the application of provisional susjpon does not become incompatible to
resolve the suspension request, in the same matighich the judge who decides on the
request to suspend the enforcement pending théutiesoof the opposition does not become

In this matter, see also Gheorghe Liviu Zidaru,idmaBriciu, Observaii privind unele dispozii de drept
tranzitoriu si de punere in aplicare a NCRGuvailable on http://www.juridice.ro/244313/obsativprivind-
unele-dispozitii-de-drept-tranzitoriu-si-de-punémeaplicare-a-ncpc.html.

8 Evelina Oprina, loan Garbulep. cit, p. 494.
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incompatible to settle on it afterwards. The solutis logical and corresponds to the aim of
the legislator when it has regulated the reasonsagimpatibility provided by Articles 41 to
42 Civ. proc. Code. Thus, the settlement of a o incident with prejudicial character,
such as the suspension, does not attract the iratdnigpy of the judge, since he does not
give a decision on the substance of the mattemegpect of the grounds on which the
opposition to execution is based, whatever theoregsbut only with regard to the specific
legal requirements relating to suspension (the mayrof the security, the urgency etc.)

A patrticular situation might be encountered in pcacin regard to the situations of
mandatory suspension regulated by Article 718 pamy(4) C. proc. Civ.Therefore, if, for
example, at point 1 is mentioned the situation imcl “the judgment or the title that is being
enforced is not, according to the law, enforcegbseich a reason may be invoked by the
contestator who requires the cancellation of tHereement itself. But, under the conditions
in which the judge has to decide whether or naleis enforceable under the law, in order to
give a solution with respect to the applicationsobpension, he can no longer settle once
again the same reason when he is invested withsétbement of the opposition to
enforcement, in this case becoming incident Arté®eparagraphs (1) point (13) Civ. proc.
Code. Therefore, the possible decision on the sisépe of the enforcement based on Article
718 paragraph (4) point (1) Civ. proc. Code atsrdbe incompatibility of the judge for the
settlement of the opposition to execution, if ithased on the grounds relating to the
enforceability of title, incompatibility that carebnvoked by the interested party by means of
a request for challenge, in accordance with Art#leand 47 Civ. proc. Code, respectively of
the judge who formulating a statement of abstentiimaccordance with Article 43 or 48 Civ.
proc. Code.

In the event the judge that has been part of thay lmd judges invested with the
provisional suspensions of enforcement based opritnvgsions of Article 718 paragraph (7)
Civ. proc. Code is subsequently promoted, he ismmatible to resolve the appeal declared
against the dismissal by which was settled theiegupdn of suspension of enforcement based
on Article 718 paragraph (1) Civ. proc. Code, all a®for the settlement of the appeal filed
against the decision regarding the opposition t@reement. This is because, according to
Article 41 paragraph (1) Civ. proc. Code, the jutt@eomes incompatible not only when he
settles the dispute, but also when he has prondusrténterlocutory closure. In regard to the
definition given by Article 235, second sentence,iaterlocutory closures ( “interlocutory
closures are those by which, without settling ira#lg on the dispute, are being resolved
procedural exceptions, incidents or other procddaspects”), obviously, the closure of
resolving the application of suspension of theosmd@ment, as well as in the case of
provisional suspension and in the case of the sisgpe itself, falls within the category of
interlocutory closures, as it is an litigious inend claim. As a result, relative to the definition
of the new Code of civil procedure given to incomitmhty of public order, and the extension,
in relation with the former regulations, to theusiion of the judge who has pronounced an
interlocutory closure, the judge who decided on Huspension itself, based on either
paragraph (1) or (7) of article 718 Civ. proc. Cagdencompatible to settle on the appeal
against the decision on the suspension itself,cooance with Article 718 paragraph (6)
Civ. proc. Code or on the appeal against the d&tisy which was resolved the opposition to
enforcement, in accordance with Article 717 CivogrCode.

® Some authors have considered that in the case&lpdbfor in Article 718 paragraph (4) Civ. promde “We

are facing a true suspensiope legis that court constated rather than decide upori @&leanu, Valentin
Mitea, Sergiu DeleanuNoul Cod de proceddr civila, Comentarii pe articole Vol. I, Universul Juridic
Publishing House, Bucharest, 2013, p. 136). Wealdully agree with this qualification because fiagin this

situation implies an analysis made by the coudroter to identify the features of the title thabien enforced
according to Article 632 - 640 Civ. proc. Code (Saehis respect, Dumitru Marcel Gagrop. cit, p. 211).
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Conclusions

In conclusion, the new Code of civil procedure $fars the plenitude of jurisdiction
on all procedural incidents relating the suspensbrenforcement to the body of judges
invested with the settlement of the oppositionritbecement. In this respect, it is necessary to
amend Article 99 (10) of Regulation on Internal @rgation of the Courts of Justice, so that
it would be in accordance with the current formAaticle 718 paragraph (7) Civ. proc. Code.
Nevertheless, at least as a general rule, the juthgehas settle in a first stage the application
of provisional suspension without giving the patiaotice to attend, and then, under
mandatory summoning of the parties, decides oragipdication to suspend the enforcement
pending the resolution of the opposition to enforeat, is not incompatible. Nevertheless, in
practice, the new regulations are likely to give aoportunity of formulating requests for
objecting, particularly in those situations whea #nalysis of the suspension implies settling
on aspects that may constitute also a ground ®ofgposition to enforcement, as is the case
provided by Article 718 paragraph (4) point (1) Cproc. Code. De lege ferendaa
legislative solution partially different, for theugpose of regulating expressly a functional
jurisdiction of another body of judges within onedathe same court for settling applications
of provisional suspension, in order to avoid inaigerelating to structure of the court, could,
therefore, be found.
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