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Abstract

Due to the environment’s importance in the deveknof life, protecting it has also
become the main concern of regional organizationsldwide, an outstanding contribution
in this sense having been brought by the Europeaan€il and the institutions of the
European Union, which, by adopting numerous legatruments, significantly contributed to
the preservation of nature and protection of the/immment , also establishing several
interdictions, behevioural norms and principlestthege specific to the domain researched, as
well as sactions applicable to those who affecsé¢healues by committing illicit acts.
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Introduction

In the framework of its preoccupations regardingviemnment protection, the
European Council adopted a conventiomhich aims at uniforming and stimulating legal
regulations of the member states regarding the dpmaompensation resulted from a
perilous activity and environment restoration. $é@eare qualified as “dangerous” activities
resulting from the use of harmful substances, led any production or usage of genetically
modified organisms, any use of an microorganisncejutible to present risks for humans or
the environment, as well as any exploitation whiehls with or deposits wast€he liability
The operator or the person who exercits contrgeaserally liable for the acts

The contribution of the European Court of Human Richts’ practice to
environment protection

Even though in the European Convention of humaltsignd fundamental liberties,
environment protection is not listed among thetegaubject$ this issue is revealed by the

! Convention on civil responsibility for damage réisg from dangerous activities to the environmexttopted
at Lugano, in the date of 21 June 1993.
2 Managing waste by the member states of the Europésion was recently regulated, by the Directive
2008/98/CE of the European Parliament and the Gldram the 19th of November 2008, regarding waeste
repealing certain Directives.
% Unlike the European Convention, other regionatrimeents explicitly consecrate this right. Thusai 24 of
the African Charter on Human and Peoples of 27 1@84, it is stipulated that “All peoples have tight to a
satisfactory, global and suitable environment floeit development”, and the Protocol of San Salvador
addition to the American Convention on Human Righie economic, social and Cultural Rights of 17
November 1988, is the first convention which in@ddhe right to a wholesome environment in the asrpf
human rights, saying that "Everyone has the righive in a salubrious environment and to bendfiegsential,
collective equipment” (art. 11 § 1).
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practice of the European Court of Human Rightee evolution of realities imposing the
consecration of certain norms in a jurisprudentiahner.

Thus, in the decision from 18 December 1996, praned by the European Court of
Human Rights in the caskoizidou vs Turkeyit is illustrated, concerning the European
Convention, as a treaty of guaranteeing human gjghat this is a “live instrument which
should be interpreted in the light of the presdsatd conditions. Moreover, its objective and
aim demand an interpretation and application oflispositions in a way which would make
the demands practical and effective”.

Practically, in this situation, the praetorian teiciue of "indirect protection" was used,
which permits the extension of protection of certeghts guaranteed by the Convention,
concerning rights which are not explicitly stip@dtin it. Consequently, in the cases of
environment damage, the infringement of a “rightatchealthy environment” cannot be
brought directly to the European Court of Human H&g as this right allocated to the
individual does not benefit from a guarantee exdsptattraction” from another right and
under its cover.

Although it was initially suggested — for the pmiten of the right to a healthy
environment— to invoke the right to health and asdfwhich results from the right to life,
stipulated in art. 2 in the Convention, the Courtf@rred to appeal to art. 8 § 1, which
recognizes the right of any individual to the redpef its own private, familial life and
domicile, as well as to art. 6.1. that guaranteesight to a fair trial..

The European judge does not reduce the significahtiee term “private life” to the
intimate sphere of personal relationships, but reddeit to the right of the individual “to
establish and develop relations with his peerssequently covering the professional or
commercial activities, as well as the places éxsrcised®.

In one of its sentencésthe European Court of Human Rights admitted thetnoise
from the planes :reduced the quality of the privieeand tranquillity at honfeand decide
that serious harm brought to the environment mégcathe welfare of a person and may
prevent her from normally using the benefit of dsmicile , which leads to harming her
private and family life, even if it does not reprat a grave danger for the health of the
person.

The Court also extended the sphere of applicatioarto 8 in the Convention to the
protection of health affected by the exposure oiti®r soldiers to nuclear radiatidfis
considering that it “embodies a sufficiently strazannection with their private family life”.

* According to the European Court of Human Rightstiem Guerra and Others v. ltaly, 19 February 1998,
environmental protection intervenes in an incidentanner towards the protection of privacy and fgriife,
asserting itself as an inseparable element ofrilgat“to a healthy environment “. In the decisibisistated that
the emissions of a hazardous chemical plant hadiratt impact "on the right protected by art. 8thé
Convention.

> Available on the website of the European Court ofHuman Rights
(http://www.echr.coe.int/ECHR/EN/Header/Case-Lawdde/Hudoc+database/, accessed on 09.20.2011), as
and further commented.

® The Niemietz v. Germany case, decision of 16 Déeeri992, § 29 A251B.

" Sentence from 21.02.1990, § 40, in the case PameRayner.

® The Lopez-Ostra v. Spain case, the general senten® December 1994 according to which the Eunopea
court stated that the right of every individual ‘fespect of his private and family life and homeiplies the
right to live in a healthy environment.

° The notion of private life means that it involvascertain level of comfort, "of wealth" without vehi the
respect of the right of private or family life oofme would not be effective, but only fictional.

1 The decision from 9 June 1988, in the celseGinley and Egan Vs Great Britaim which it was stated that
when dangerous activities are being developed, aschuclear experiments which may result in “deatasy
and hidden consequences” upon the health of a persmse interested must have access to pertinent
information regarding these documents. Moreovethecase of Guerra and Others v. Italy it was icened
that art. 10 of the European Convention demandsssta provide environmental information necesgarythe
protection of individuals against whom negativeeeté may be produced.
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The practice of the European Court of Human Riglgse stated the obligation of the
state parties to the Convention by adopting “pesitneasures” destined to guarantee the
right to a healthy environment, sanctioning thespaty of public authorities-

In another casd the European Court of Human Rights motivatedatieittance of
the request and invoked the dispositions of thes@mions of the respondent State, which
guarantees the right to live in a healthy environtne

The Court also established that a state may algmonel when, as a result of certain
military actions- legal or not- it breaches the iemwvment norms in the areas situated outside
the national territory, if in practice it exercisgatrol upon the respective areas.

As a conclusion, in interpreting art. 8 81 and @81 (the right to a fair trial) from the
European Convention of Human Rights, the Europeaurt®f Human Rights considers the
right to a healthy environment as being an indigidught from the category of intangible
civil rights, which may be the object of certainrafgations only in exceptional cas&sand
the states may limit it only by means of the aw

The Contribution of the European Union Court of Judice in the area of
environment protection

The protection mechanism of rights concerning dtlheanvironment were achieved
by mean of the jurisprudence belonging to the EemopUnion Court of Justice, as well as
through the existence of principles which are comrtthe state members referring to this
issue. In the framework of the European Union thapatinue to exist concerns for the
creation of a complete and unitary regime concegrminvironment protection in the area of
the European Union, the regulations iss@deing based on the principle, as shown, that the
polluter pays®.

The Court of Justice of the European Union is dgvelgy an intense activity on
establishing the guilt of member states for not plying with the obligations laid down in
the norms of the European Union and with harmfééa$ upon the environment. In this
sense we exemplify by mentioning the decision puoiced on the 4th of October 2007 by the
Court of Justice of the European Union, Sixth Chamin the case C-523/06 regarding the
action of establishing non-compliance of a statentrer of the obligations regarding the
reception of waste resulting from ship exploitatiand cargo residues, with negative
consequences upon the environment (Directive 2Q0B(, article 226 from the Treaty
establishing the European Commuriify)

! The sentence stated by the European Court of HiRigtits in 1994, in the Lépez-Ostra v. Spain caggéch
also establishes the fact that the measures takémebstates to ensure a healthy environment meustréctical
and effective, ensuring the effectiveness of ptetécights, even against negative actions of thadies.

12 Decision from 10 December 2004, in the cBaskin and others against Turkey

13 Art. 15 from the European Convention of humantsgh

4 Article 8 § 2 in the Convention provides that timeitation of such rights is a measure which; idemocratic
society is necessary to national security, pubdie@mnomic safety of the country, or protectioritaf rights and
liberties of citizens in general.

> On the 9th of February 2000, The European Commissidopted the "White Charter on environmental
liability," and on the 23rd of January 2002 the gwsal of the European Parliament and of the Council
concerning environmental responsibility to prevand repair environmental damage was published (COM
2002/17 final), which was amended on 26 JanuaryZ@DM 2004/55 final) and 21 April 2004 (Directive
2004/35/EC).

'8 The "polluter pays" was introduced in the EU ragjohs by the Single European Act of 1987 (art.120&hd
art.130S.5), regulation also maintained in the fiyred Amsterdam in 1997; an application of thisngiple is
found in the Council Regulation no. 1013/2006 rdgay the supervision and control of waste shipmaeritisin
and outside the European Community. " The Pollgays" principle is the foundation of Civil Liabiit
Directive 2004/35/EC regarding the prevention amchedying of environmental damage. "An example is th
respect, is the Court of Justice of the EuropeaimiJfGrand Chamber) of 9 March 2010 in Joined C&es
379/08 and C 380/08.

' The applicant, namely the European Commissioed fdn 22 January 2006, infringement proceedinggmund
Art. 226 of the Treaty establishing the Europeam@umnity, against the defendant, namely the Repuiflic
Finland. The Court of Justice of the European Unlonthe decision pronounced on the 4th of Oct@i®)7,
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By studying the practice of the Court of Justicalef European Union, we may state
that there are also other decisions in which nangmance of the member states regarding
waste management resulted from electric and elsictequipmerif was established , along
with the lack of necessary measures to shut dowehabilitate illegal or uncontrolled waste
deposits®, non-compliance with the obligation to elaboratenagement plans of dangerous
wasté® etc. Likewise, decisions were adopted in the damoéiwater quality protection, such
as the decision of the European Union Court ofideispronounced on the date of the 25th of
October 2007, in the case C-248/05, referring to-campliance with the obligations of a
state, of protection of groundwater against padluticaused by hazardous substances
(Directive 80/68/CEE, article 226 of the Treatyaddishing the European Communfty)

By researching the practice of the European UnionrCof Justice, we state that
multiple decisions were pronounced by which the-acompliance of the directives issued by
the European institutions regarding the protecabthe quality of the water were observed,
such as: not taking adequate treatment of urbamewaater from more urban arégsnon-
compliance with obligations concerning the guaranté the quality of water destined for

stated that, due to the fact that the Republiedatb establish and apply the reception and hamdilans of
waste in all the ports, the Republic of Finland dimt comply with all the liabilities based on arp&r.1 and
art.16 par.1l in the Directive 2000/59/EC of the dpwan Parliament and the Council, from the 27th of
November 2000, regarding port reception facilifesship-generated waste and cargo residues.

8 The plaintiff, the European Commission, formulatml the 10th of March 2006 proceedings against the
United Kingdom of Great Britain and Northern Iredabased on the art. 226 from the Treaty establisttie
European Community. The Court of Justice of theoRaan Union, by the decision pronounced on theoflst
2007 stated that because of not adopting acts laithpower and the necessary acts to conform with th
Directive 2002/96/EC of the European Parliament afnthe Council, from the 27th of January 2003 areling
waste and electric and electronic equipment andihective 2003/108/EC of the European Parliamenmt af
the Council, from the 8th of December 2003, of adment of the Directive 2002/96/EC, the respondéates
did not fulfill their responsibilities stipulatedh ithese directives, case C-139/06 (JO C108 fromogekhber
2006, p. 14).

'° The plaintiff, namely the European Commission folated an action to court on 29 November 2005, rsgai
France under art. 226 of the Treaty establishimgBbropean Community. By the decision pronouncethen
29th of March 2007 in the case C-423/05 (Officialz6tte C48 from the 25th of February 2006, p. 4,
European Union Court of Justice noticed that, aking all the possible measures to ensure obsezvainart.
4.8 and 9 from the 75/442/EEC Directive of the Gulirfrom the 15th of July 1975, regarding wasts, a
amended by the Directive 91/156/EEC of the Couffimin the 18th of March 1991, and of art. 14 letband c
from the Directive 1999/31/EC of the Council, frahe 26th of April 1999, regarding the waste deppghe
plaintiff has not fulfilled the obligations undeken in conformity with the dispositions.

% The European Commission brought to court, on ttte & February 2008, the case against the Italian
Republic, in conformity with art. 226 of the Treadgtablishing the European Community. By the denisi
pronounced on the 14th of February 2007, in the €582/06 (Official Gazette C86 from the 6th of AR006,

p. 17), the European Union Court of Justice notited the plaintiff has not fulfilled the obligatis undertaken
in conformity with art. 7 par. 1 in the Directivé/d42/CEE of the Council from the 15th of July 19igarding
waste as amended by the Decision 91/156/EEC ofCtnencil, from the 18th of March 1991, as it did not
develop a waste management plan for the regionsnRihazio Friuli — Venezia Giulia and Apulia, asivas
for the autonomous region Bolzano- Alto Adige anovince Rimini.

2L On the 14th of June 2005, the plaintiff namely Bugopean Commission formulated an action to cagainst
the plaintiff Ireland, which stated the unfulfillmeof obligations, in conformity with art. 226 frothe Treaty
establishing the European Community. By the degigimnounced on the 25th of October 2007, the Eaop
Union Court of Justice noticed that, due to the that it did not take all necessary measure tdaram to
articles 4, 5, 7 and 10 from the 80/68/EEC Direxidf the Council, from the 17th of December 19&garding
the protection of underground water against pahuttaused by certain dangerous substances congedt@n
municipal waste deposits of Ballymurtagh (Wicklokire), Ireland has not fulfilled the obligationsdentaken

in conformity with this directive (Official gazettg205 from the 20th of August 2005, p. 9).

2 The European Commission has formulated actiorheniBth of November 2005, against Great Britain and
Northern Ireland, in conformity with art. 226 frofmeaty establishing the European Community. Theopean
Union Court of Justice stated, by the decision pumted on the 25th of January 2007, in the cas@31058
(Official Gazette C48 from the 26th February 200611) that the plaintiffs did not take the necegsaeasures
because, until 31 December 2000, they would futfikir obligations to adequately treat wastewatemf
multiple urban centres in the two countries, thteabhing art. 4 par. 1 and 3 from the 91/271/EEf@@ive of
the Council, from the 21st of May 1991, regardirgatment of urban wastewater.
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consumption, which had a higher concentration tétés and pesticide€s urban waste water
discharge into a sensitive area without adequasgrtrent”.

The Court of Justice of the European Union revealeyl numerous decisions
pronounced and by infringements of the EuropearotJdirectives referring to environment
protection, other domains, such asa integratedujpati prevention and control, access to
information, public participation in decision maginand access to justice regarding
environmental problems, the air quality and climathanges, preserving natural habitats and
species of savage flora and fauna, the evaluatidgheoeffects of certain plans, programs,
public and private projects upon the environmetat e

From the decisions mentioned the one pronouncdtdenBrd of May 2007, in the case
C-391/06, upon establishing the European Commidsoin the 26th of September 2006 was
submitted to analysis, based on art. 226 from theafy establishing the European
Community, against Ireland. The European Union €Coldustice stated that, by not adopting
in the term established of the necessary legal ™deats and administrative documents
necessary to conform to the 2003/4/EC DirectivéhefEuropean Parliament and the Council,
from the 28 of January, 2003 regarding public aects environment information and
abrogation of the 90/313/CEE Directive of the Coalintreland has not fulfilled the
obligations which it undertook based on this dikectMoreover, by analysing the decision
pronounced on the 11th of January 2007 by the Gudultistice of the European Union in the
case C-183/05, upon establishing the European Ctieenin conformity with art. 226 from
the Treaty establishing the European Communityregdreland, we consider the conclusion
of the court that, by not adopting all necessascse measures for effectively applying the
rigorous protection system, stipulated in art. 2. A from the Directive 92/43/CEE of the
Council, from the 21th of May 1992, regarding naturabitats preservation along with the
species of savage flora and fauna, Ireland hasfulfited the obligations undertaken in
conformity with this directive. Moreover, by analyg the decision pronounced by the
European Union Court of Justice from the 24th ofyMa case C-376/06, upon establishing
the European Commission from the 14th of SepterB@@6 against Portugal, we consider the
conclusion of the court, that by not adopting ie term established of the necessary legal
documents and administrative documents necessargriorm to the 2001/42/EC Directive
of the European Parliament and the Council, frowm 27th of June 2001, regarding the
evaluation of effects of certain plans and prograipsn the environment, Portugal has nt
fulfilled the obligations undertaken in conformitgth this directive.

According to international requests, which advisates to adopt measures and
sanctions to ensure environment protecfiowith the regulations of the European Union, as

% The European Commission has formulated actionhenith of March 2007, against France, stating the
unfulfillment of obligations, in conformity with &r226 from the Treaty establishing the Europeam@anity.
By the decision pronounced on the 31st of Janu@fB2in the case C-147/07 (Official Gazette C93frine
28th of April 2007, p. 6) The European Union CoaftJustice stated that, by not adopting all neggssa
measures to conform with art. 4 in the 95/83/ECeE&live of the Council from the 3th of November 1998
regarding the quality of water destined for humamsumption, the plaintiff did not fulfill the obliions
undertaken in conformity with this directive.

4 The European Commission formulated, on the 18tMaj 2005, an action in stating the unfulfillmerft o
obligations, in conformity with art 226 in the Ttgeof establishing the European Community agaihst t
Kingdom of Spain. By the decision pronounced onlt8th of April 2007, in the case C-219/05 (Officiahzette
C96 from 28 April 2007, p. 8), the Court of Justafethe European Union, the fifth Chamber, notiteat the
plaintiff did not adopt the necessary measuresuerantee that, commencing with the 31st of Decerib@s,
the underground waters coming from the Succa @iy other regions, were to be submitted to an adeq
treatment before their flow in an area considecellg sensitive, thus breaching the dispositionarof3 par. 1
and art. 5 par. 2 corroborated with art. 4 paroffthe 91/271/ECC Directive of the Council, frohe 21st of
May 1991, regarding treatment of wastewater.

% The international declaration from de la Rio deeje (1992) presents the necessity that the ststablish a
national legislation regarding liability for pollah and other damages brought to the environmemhégns of
international offenses; the states will predict moels of action brought to courts, for the actiohsestoring the
damages and losses.
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well the analysed international practice, our coun¢gulates legal liability for not observing
the norms of environment right, by the GovernmemeEkyency Decision no 68/2007
regarding environment liability, referring to therepention and restoration upon the
environment®.

Conclusions

The fact that pollution knows no boundaries is adaniable truth. The polluted air
and toxic waste circle around the entire Europe amcherous lakes and water flows are
divided among several states. Thus, the EuropeaonUonstitutes a favourable framework
for solving these multiple issues, comparativeh® more narrow national one and the glob al
framework which lacks the constraint force, the omm action of the states of the European
Union having the ability to manifest by means dfiagle voice regarding the key-issues of
the area.

Qualitative differences between living and workiognditions of citizens of those
countries may arise by applying divergent econopalicies in the various member states of
the Union. Likewise, this may lead to economic dr#fes that affect the proper functioning
of the common market. Defining different nationatrms would prevent the free circulation
of goods between the member states, while imposmegual tasks to enterprises would
create distortions of competition. From here restlite economic interest of a common
policy, especially in the context of establishingaanmon market after the year 1992.
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