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Abstract

The paper proposes, based on the analysis of tkle GbCivil Procedure and of labor
legislation, particularly those of the Labor Codedathe Law on social dialogue, to nominate,
to develop analytically and synthetically the ingion of the quality of party in a individual
labour conflict.

Along with the cited legal provisions, the examptésjudicial practice in Bihor
County point out the specific of labor jurisdictionthe Romanian legal system, jurisdiction
governed by the Code of Civil Procedure, as comtaar) which is adapted to the special
legislation of the spirit of this institution.
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Introduction

Individual labor conflicts are defined as labor pliges that have as object the
exercise of rights and fulfillment of obligationssang from individual and collective labor
contracts or from collective bargaining agreemeautsi relations of civil servants, as well as
from laws and other legal acts (article 1 lettergb Law 62/2011 of Social Dialogue).

Also individual work conflicts are considered: dasté in connection with the
payment of compensation for damages caused byepaty the failure or improper
performance of their obligations under the employtr@ntract or service report (Article 1
letter p 1 (i ) of Law no. 62/2011 of Social Dial@; conflicts about the nullity of individual
employment contracts or clauses (article 1 letteR dii) of Law no. 62/2011 of Social
Dialogue ); conflicts in connection with terminati@f service or clauses thereof (article 1
letter p 3 (iii) of Law no. 62/2011 of Social Doglue).

Labor jurisdiction is “the settlement activity bertain organs of labor disputes and
other demands on labor relations and related repoihcluding regulations relating to
competent authorities to resolve such conflicts aednands, as well as the applicable
procedural rules™.

We believe that the specific nature of the judigedcess by which individual work
conflicts are resolved lies in the quality of pairtyan individual labor dispute.

Partiesin Individual Labor Disputes. Theoretical and Practical Aspects

The provisions of article 267 of the Labor Code #mat of Article 1 letter q. of Law
62/2011 of Social Dialogue nominate analyticallgimduals or legal persons who may be
parties in labor disputes:

L A. Ticlea, A. Popescu, C. Tufan, Michindelean, OTinca, Dreptul muncii,“Rosetti” Publishing, Bucharest,
2004, p.798.
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a. employees and any other person, holderrigihé or obligation under the Labor
Code, other laws, or collective bargaining consdagreements);

b. employers - individuals and / or legalgoers, temporary work agencies, users,
public authorities / institutions and any othergmer who is employed,;

c. unions and employers

d. other natural or legal persons who haigeubcation under special laws and the
Code of Civil Procedure

The parties of individual labor disputésefore the amendment by the Law of Social
Dialogue, regarding conflicts of rights with collee character) that have as an objtdxt
exercise of rights and fulfilment of obligationgisitng from contracts or collective
bargaining agreementsire all employeras in the case of individual conflicts work that
concern the exercise of rights or performance oligatons arising from individual
employment contracts or relationships of civil seng (formerly conflicts of individual
rights) andemployeef this unit. All employees of a collective unigrc be part of such a
dispute, including employees of a sub-unit (sectiwarkshop) or employees of a particular
profession or trad&ln this context arises the problem of represemmatif both sides of the
work conflict. Thus, the employer is representedtdynanagement bodies (director, general
manager, manager, etc.). Employees are represbytadions and in establishments where
there are no unions by representatives of theeg#es elected for this purpose.

Wage-servants (employees) are part of labor dispueving, as a rule, standing.

Under the provisions of the Labor Codlee employee is a person who is party to an
individual contract of indefinite duration, fixed working part-time or full-timeWhile major
workers defend their own interests, minor employease employed may be part of a
personal work conflict and can support their owrrlkvand interests. But under protection
rules contained in the law, they are entitled toassisted when necessary by their legal
guardians’

In the community legislation we find the concepicofnmunity worker. For example,
Regulation nr.1621/from October the 15th 1968 oa flree movement of Community
workers, Part | is entitled “Employment and fanolyworker” and Regulation nr.24347 from
July the 27th 1992 amending Regulation Part Twt6i2/68. Thus, the worker is a person
who: exercises effective and genuine activity, unthe direction of someone else and
receives remuneratich.

Also in the literature, reference to seasonal wskeross-border workers are made
when speaking of categories for temporary migrants.

By the provisions of Law nr.62/2011 of Social Dgl®, the notion ofalaried
employeeas part of an individual labor dispute, used by #c168/1999 and the provisions of
art.248 of the Labor Code Annotated, was replageithd notion oemployee

The reason of the legislator was to include as péria conflict of individual
employmentcivil servantsalso, who are in service relation to the administeainstitution
where they are operating. As a result, legal anctroh@l analysis of the position of the
employee as party to a work conflict can individgalpply in the case of public officials.

Regardinghe employerthat employer is a party to the conflict who lf@shad) the
co-contractor quality, so he was in employmentti@teship with that person being eventually
obliged to him® Extending the interpretation, based on new legavipions applicable, may

2D. Top, Tratat de dreptul munciWolters Kluwer Publishing, Bucharest, 2008, p.544

® Employees aged 15-16 years do not fully exerdise tights, having with a limited capacity of lalaw, in

the process they will be assisted by parents, titéin absence, by the guardian.

* Elena Ana Nechital.ibera circulaie a persoanelor in spal Uniunii Europene Agora University Press,

Oradea, 2010, pp.89-90.

® N. lancu,Migrasia internaionali a forrei de mung, Pro UniversitariaPublishing HouseBucharest, 2013, p.

92.

® For example, in disputes concerning the calcutatibthe wages due to teachers, teacher standigitted to

payment of wages. Passive locus belongs where ppat®, to the school (school, college, universitllege),
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be part of an individual labor dispute that emptoyéro has (or had) the co-contractor
quality, so he was in employment or service retetiop with that employee.

The law allows the individual employer and the emgpl's legal entity to be a party to
an individual work conflict tb Part of such conflicts may also be tempdtamployment
agencies, usetsand any other person who has a job held undet.aéber Code, such as
employers for whose benefit seconded employeestsfér

The employer is represented in an individual latispute by his management organs,
in accordance with the law, the articles of assmmiaor the statutes. According to the
provisions of letter g 62 dfaw 62/2011 of Social Dialogue, employers' orgatares, at the
request of their members, have the right to attamdi represent before the courts at all levels,
law enforcement jurisdiction or authority of othastitutions, by their elected defenders

Article 222 of the Labor Code Annotated providestithupon request of their
members, unions can represent them in labor disputder the law. In exercise of the powers
conferred expressly to unions, and under art. 2Basf no. 62/201%, they are entitled to
take any action provided by law, including litigatimade on behalf of their members under a
written power of attorney from thenihus, unlike the old regulation (Article 28 of Lave.
54/2003 union, repealed), the new law text estabsisthe obligation of the union to act
following an express mandate from those concerieduding in the case of individual
dismissals. The employee in question “must be deeguwabout the opportunity to trial the
employer and the action cannot be brought or caatnby the trade union if the concerned
objects or discontinues the proceedirgsin practice a challenge to article 28 of Law of
unions was raised, repealed by Law no. 62/201lhergtounds that these provisions violate
Article 51 par. 2 of the Constitution, which statbat legally established organizations have
the right to address petitions on behalf of theugeothey represent. The Constitutional Court
rejected the objectidn on the grounds that legal action may be broughtheyunions not
only in partnership, on behalf of their members &lgb on individual names. In this respect,
the Constitutional Court held that “the fundamenigtht to petition governed by Article 51 of
the Constitution, is reflected in demands, claio@mnplaints and suggestions about solving
personal or group problems that do not assume #heok justice, to which authorities are
required to meet the terms and conditions estadalily law, while courts referral for turning
a subijective right, ignored or violated, or for mayinterest obtainable only by way of justice,
it is a matter of access to justice, governed btycker 21 of the Constitution and not of the
right to petition”.

school board territory, even to the main creditrdawtor (mayor). Such capacity does not belonth&local
council, which is responsible for calculating tledasies. For details see Gabriela Cristina Fiien Salarizarea
personalului didactic din fn¥Iamantul preuniversitar/superiorin “Revista Romé#h de Dreptul Muncii”
Review no.1/2005, pp.55-57.

" Individual employer has no capacity to be suethé object concerned is carrying the mentioned i h
employment terms. This interpretation arises frdra provisions of Article 2 of the Law nr.130/1998 o
measures to protect employed persons, republighdlei Official Gazette of Romania, Part I, no. 18020
March 2007, under which labor certificates of emples of individual employers are kept and suppleetchy
labor inspectorates.

8 Temporary employment agency is the company whictiges users temporary skilled and/or unskilledbwh
employs and pays a for this purpose.

° The user is the person that temporary employmgseney shall provide temporary personnel and whish
employs to fulfill a certain specific and temporaagk.

19 posting is temporarily change of workplace, beeafshe employer, to another employee for the etiea of
works in the interest of the latter, detachmergogerned by Art. 42-47 of the Labor Code.

' In accordance with article 28 of Law no. 62/20btial dialogue unions defend their members' rightising
from labor law, civil service statutes, collectiagreements and individual employment contractsagmeements
on relations of civil servants in court, enforcemjemisdiction of other institutions or state autities, or elected
by their defenders.

12 A. Athanasiu, Lumirta Dima, Dreptul muncii. Curs universitar‘All Beck” Publishing House, Bucharest,
2005.

13 Decision no.175/2004 published in the Official €& of Romania no. 440 of 17 may 2004.
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In connection with the mentioned legal provisionsdoctriné arose whether higher
associative forms such as federations, confedaesatamd unions have standing territorial
capacity in the formulation of judicial action oeHalf of workers' unions that represent them.
Solutions of judicial practice were contradictosgme Courts ruling that unions have no
higher standing, thus rejecting the action andrsthave decided otherwise.

| concur with those who support the doctrinal opmbased on relevant arguments
that “it is illogical and unnatural that a legaliom representation is limited to the union of
which he is part, excluding the superior organa@ativhich has in its structure also the
union”. The law uses the phrageionsthat includes both the employers unions (art. 8f 4
the Law of social dialogue) and those resultingrfitbieir association (41) and union members
units that are federations, confederations ortteral unions and at the same time are also
members of higher organizations.

The union is able to make a request for interventumder Article 61 of Civil
Procedure Cod® but only in the interest of the employee. As aoegtion, as in the case of
discrimination, Article 22 of Government Ordinanoc®. 137/2000 on preventing and
sanctioning all forms of discrimination confersrating to NGOs, the trade union may, in
such a situation, make a request for interventiohis behalf.’

As we mentioned, the provisions of the Labor Cadiifgukate that may be parties in
individual labor disputes, any person holding righdr obligations under the Labor Code,
other laws, or collective agreements, as well dseptindividuals who have this vocation
under special laws or the Code of Civil Procedure.

According to legal provisions, the representatidnemployees in individual labor
disputes is recognized by law only to trade uni@iscted employee representatives can not
represent the employetsHowever, employee representatives are recognaethain task,
their representation in solving collective labosplites, as provided by law nr.168/1899
now repealed, and by the new legislation, Law M2@21 of Social Dialogue.

Thus, theemployee's heirsnay be parties in an individual work conflict ihet
following situationg®

. The employer must compensate the deceased emplimyegecuniary
prejudices which he produced by his negligence (engaid wages, holiday pay, etc.) (Article
269 paragraph 1 of the Labor Code);

. In the case of restitution, when the deceased emaplaoeceived from the
employer undue amount of money, received goodshwmgchas not earned and which cannot
be returned or if he has been rendered servicashtch he was not entitled, then he is
obliged to pay their fee;

. The employer must be compensated by the deceasady&a for damage to
properzgl)/ caused by his fault and in connection vith work (Art.270 para.l of the Labor
Code):

1 A. Uiclea, Tratat de dreptul muncii5" edition revised, “Universul Juridic” Publishing Hee, Bucharest,
2011, p.357.
!> Gabriela Cristina Freniu, Salarizarea personalului didactic din invatamanfurieuniversitar/superiar in
“Revista Romaa de Dreptul Muncii” Review no.1/2005, pp.122-123.
'8 Civil Procedure Code, republished in the Offid@azette of Romania, Part | no. 545 of 03.08.20hgered
into force on 15 February 2013.
7). T. Stefanescu, |.Tratat de dreptul muncilWolters Kluwer Publishing House, Bucharest, 200875.
8 The doctrine argues that we should extend the @blemployee representatives and the representafion
employees in individual and collective conflicts nfhts, starting from legal provisions that comsidhe
employees’ representatives as an alternative detiaions, exercising powers only in the absenctaafe
unions; for details see M. Gheorglt&;i amiabile de soltionare a conflictelor de mudg “Universul Juridic”
Publishing House, Bucharest, 2010, pp.242-243.
' R. Dimitriu, Conflictele de muntsi solwionarea lor, “Tribuna Economia” Publishing House, Bucharest,
2007, p.51.
%0 R. Florian,The procedure of determining the patrimonial liglgiithin the employment relationshipgora
International Journal of Juridical Sciences, n@022, pp. 44-53.
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People who arpartiesin relation to the subject of the individual lalbspute can be
part in this conflict if they prove an interest.riR@pation of a third party in a labor dispute
can take, given the specifics of the legal worlst jine form of araccessory interventioh
when, according to art. 63 of the Code of Civil ¢&dure, it seeks to support defending the
interests of any party in the dispute that is thgexct of the case.

Concerning the participation of third parties indindual labor conflicts,Labor
Inspectorates entitled, in accordance with paragraph 2 oficfet23 of the Labor Code, to
notify the competent court in order to reduce tfiects of non-compete clause.

In practicé® it is considered appropriate to introduce in theses that concern
individual labor disputes the Labor Inspectorateider to facilitate the enforcement of the
judgment, which will thus be opposable.

In the category of other persons who may have titess of parties to a labor dispute,
the doctrine refef§ to a situation in which, according to Article 86aragraph 6 of Law
nr.85/2006 on insolvency proceedings, the liquiddtaeceiver undoes individual work
contracts of employees in the unit. Against theunethncies, employees may sue the
liquidator / trustee and the legal dispute will selved according to the rules of labor
jurisdiction.

Also, the person selected for employment who has awguired the status of
employee, because the employer hasn’'t concludeddwidual labor contract, can request
the competent court, under Article 19 of the LaBaide, compensation for damages due to
the failure of the employer of the duty of discloestl

Article 92 paragraph 2 of the Code of Civil Procexdprovides that “Th@rosecutor
may draw conclusions in any civil proceedings,my pahase of it, if he considers it necessary
for defending the rule of law, the rights and fresedof citizens”. As a result, prosecutors may
participate in solving individual labor conflicts their capacity as official subject of the civil
trial, as well as the judgf8.So, the prosecutor is part only in procedural riveaor main part
or next part and the judgment cannot be ruledvnrfar against himi’ Thus, the Prosecutor’s
role in individual labor disputes is reduced; ha @atervene in cases where a party of the
conflict is a minor employe®.

Conclusions

The analysis of this topic points out again thec#meof labor jurisdiction in the
Romanian legal system, jurisdiction governed by @oele of Civil Procedure, as common
law, which are adapted to the “spirit of labor law”

“The amendment to the Law no. 40/2011 Article 27thefLabour Code allows parties to agree on thevery
of employee of prejudice and court interventioméxessary only if there is an agreement of theigsato
recover damages.

#pAccording to the Civil Procedure Law, the partidipa of third parties in a process can be achiebgd
voluntary action, institution that allows a pergorintervene in the process to achieve or presamght of his;
accessory voluntary intervention that allows a pern® intervene in support of defending the intexye$ one of
the parties; forced or indirect intervention allostsmmons to another person, call warranty and ajogethe
right holder; for details see V. M. CiobanUratat teoreticsi practic de procedur civila, Vol I, “National”
Publishing House, Bucharest, 1996, pp. 323-327.

2 |It's about the issues raised following a spedialiserview guide applied within the territorial bar
inspectorate Bihor, June 2010.

24 A, Athanasiu, M. Volonciu, L. Dima, O. Caza@pdul muncii. Comentariu pe articoleol. Il, C.H. Beck
Publishing House, Bucharest, 2011, p. 413.

% A. Athanasiu, Lumina Dima,op.cit, p. 358.

%% Decision nr. 68/2005.

27 Garbaci, C.Cadrul actual al activiisii procesual-civile a procuroruluin “Dreptul” Review, no. 10-11/1994;
%M. Gheorghepp.cit, p. 240.
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Law no. 62/2011 of Social Dialogue brought, as wentioned, significant semantic
changes on phrases that define the two parts oéifdoyment relationship. Thus, the text
uses the term employer, which is given a broadesesehowever, in comparison with the
Labor Code, as the employer is “any natural orllipgason who mayby law, hire workers
based on individual employment contract or serveggort’. In this new understanding, the
term employer includes government institutions taia in service relation to officials and
employees and who may be parties in individual alsputes.
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