AGORA International Journal of Juridical Sciencegw.juridicaljournal.univagora.ro
ISSN 1843-570X, E-ISSN 2067-7677
No. 3 (2013), pp. 46-55

THE SPECIAL SEIZURE
Gh. Diaconu

Gheorghe Diaconu

Law Department, Faculty of Juridical and Administra Sciences,

University of Pitati, Pitesti, Romania

*Correspondence: Gheorghe Diaconu, Court of Appdeddsti, 22 Victoriei St., Pitgti,
Romania

E-mail: gheorghe.diaconu@just.ro

Abstract

The special seizure is a safety measure privativgoods and it consists in the fact
that the goods or the values that belong to thes@ethat commited a criminal deed, they are
unnaturally passed in the state’s patrimony. Thespgsion of these goods or values, because
of their nature or because they are related to ¢henmitted deed, it presents the danger of
perpetration other deeds provided by the penal law.

Keywords:. seizure state of dangemoods submitted to the seizure

Introduction

The special seizure is a penal sanction which lgdoto the category of safety
measures that are meant to eliminate a state ofeiaand to prevent the perpetration of the
deeds provided by the penal law.

As it's a measure privative of goods, it consistdhe fact that the goods or the
values that belong to the person that commitedimioal deed, they are unnaturally passed
in the state’s patrimony. The possession of theselg or values, because of their nature or
because they are related to the committed dequegients the danger of perpetration other
deeds provided by the penal law; at the same timthe goods were let in the doer’s
possession, then they would represent a dangehéorule of law.

1. Notion

The safety measure of special seizure is a measivaive of goods and it consists
in the fact that the goods or the values that lgplkonthe person that commited a criminal
deed, they are unnaturally passed in the statefsrmay. The possession of these goods or
values, because of their nature or because thesekated to the committed deed, it presents
the danger of perpetration other deeds providetthéypenal law.

The relevant provisions are found in article 118hef Penal Code.

The safety measure of special seizure distinguidhes all the other safety
measures by the specific of its material incidefideus, while all the other safety measures
regard the persons, respectively the person wharitted a deed established by the penal
law, on the contrary, the special seizure concesrtain goods and taking this measure is
conditioned by the state of danger that these gow@isrepresent (objective dangerousness).

In the juridical doctrine it has been stated thmiop according to which the state of
danger has to be considered not only in relatiaiméogoods submitted to special seizure, but
also in relation to the doer’s person, in the sdhaeit prevents not only the perpetration of
new criminal deeds by their owner but also any g®@ss guilty conduct that is willing to
break the penal latw

! C. Daringa, Privire generali asupra nisurilor de sigurami, “Revista Roméah de Drept (R.R.D.)” Review
number 1/1967, p. 48.
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The justification of the special seizure lies ire thocial jeopardy, in the state of
danger that these goods would present if they Vetrat the free disposal of the persons and
thus they could be utilized in order to commit dnal deeds.

Consequently, some of these goods are dangeradiineipynature (for instance: arms,
explosive substances, narcotic substances), otwelsgoecome dangerous by the destination
or by the use they were given (for instance: bregkools, proper keys, devices for the
coinage offence). There are also certain goodstwaie dangerous because of their illicit
provenance and because they would represent a penmiacitement to commiting offences
if they were let in the possession of the persbas dwn them (for instance: the posession of
the false coin, the possession of counterfeit gaus$ of artisanal arms). Even more, the
jeopardy or the state of danger exists in the ofsige goods which are received as a payment
for the perpetration of offences (for instance: th@ney given by the instigator to the author
of the murder or the money given as bribe and dhgrdenefits that are received as a reward
for commiting an offence).

If these things were let to free circulation amdhg persons, then it will exist the
possibility that they may be utilized for the pdrpdon of other criminal deeds. For this
reason, the measure of special seizure has tdee i@ order to eliminate this danger

This danger appears as a serious fear that thgstltionsidered as dangerous to be
kept, if they were let in the doer’'s possessiory tbeuld serve for the perpetration of other
deeds provided by the penal law or they could srean easy mean utilized in order to get
illicit benefits.

2. Conditions

The safety measure of special seizure can be @uoooly when the following
conditions are fulfilled:

a.The doer has committed a deed provided by the pawal

Usually, the special seizure can be enforced neemiétthe committed deed is only
stipulated in the penal law or if it representoéfence.

However, in the case of the second category of gdtie goods utilized to commit
an offence; the goods made with the purpose totibeed at the perpetration of an offence,
according to article 118 letter b. and c. of th@@eCode), the special seizure can be taken
only if these goods are the result of the committdéence. Even in these cases, the
enforcement of a punishment is not necessary ierdadtake the measure of special seizure

The intervention of some causes of non-punishirgsd affect the special seizure’s
enforcement. Consequently, if an offence was coteditthe seizure of the good can be
disposed even if the offence was amneSti@dit intervened the prescription of the criminal
liability® or the defendant’s ded&tbr if it exist a cause of non-punishingr any other cause
that may involve the cessation of the penal law’sui

But, the special seizure cannot be enforced ifoffience was disincriminated and if
the disincriminated deed represents a contravem@nuhthe seizure is established for it, then
the court will inform the competent legal bodiesonder to ascertain the contravention and to
take the legal measure of seizure

b. The existence of a state of danger

2 R. Chiria, Cateva consideri in legaturd cu temeiul juridic al apligrii masurilor de sigurami, “Dreptul”
Review, number 1/1999, p. 51.
% V. PapadopolConfiscarea specialin practica judiciaf, R.R.D. number 5/1983, p. 32.
* The Supreme Tribunal, Penal Decision number 18¥/1“Culegere de decizii”, 1971, p. 362.
®> The Supreme Tribunal, Penal Decision number 6 B#1B.R.D. number 2/1985, p. 74.
® The Tribunal of Timis, Penal Decision number 68&Q, R.R.D. number 7/1981, p. 47, annotated by V.
Dobrinoiu and N. Cornea.
" The Supreme Tribunal, Penal Decision number 8801 “Culegere de decizii", 1980, p. 310.
® The Supreme Tribunal, Penal Decision number 94881 “Repertoriu” number 2, p. 73.
° The Supreme Tribunal, Penal Decision number 3622 Repertoriu number,lp. 228.
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The existence of a danger state represents nottle@lgondition but also the reason
of taking this safety measure. It consists, as aid before, in the danger revealed by the
committed deed and in the fear that to let freesttieable good in the doer’'s possession it
may serve to the perpetration of other deeds stipdlin the penal law.

In the juridical doctrine, there have been stateanynopinions related to the
estimation of the state of danger which is necgssanrder to enforce the special seizure.

According to the first opinion, the state of dangerlways presumed if the good
belongs to those categories enumerated by artideofithe Penal Cod®

Another opinion states that if the possession & ¢ood, even if the good is
enumerated by article 118 of the Penal Code, dbisn’t present any social danger, then it
won'’t be seized and the danger’s estimation belomgse cour't.

We consider that the latter opinion is correct atsb this opinion was accepted by
the case-la¥. Thus it was established that are not submitteithécspecial seizure the sums
of money that the doer obtained by a useful sse@k as a consequence of the revaluation
of some objects made by the illegal exercise abéegsion.

c. The court’s estimation that by taking the measurspecial seizure, the state of
danger is eliminated

This condition derives from the goals of the safetyasures stated by article 111 of
the Penal Code, respectively the elimination ofstta¢e of danger.

Consequently, the measure of special seizure entalhenever the court establishes
that is imposed in order to remove the dangeroat dior the society by keeping the
possession of the confiscable good.

In the other situations, even if the good servedtavas meant to serve for the
perpetration of an offence, it may not be seizedhd doer combats the existence of a
dangerous state. For instance, we consider thapheal seizure is excluded in the situation
when the seized goods got into a bona fide intedegérson’s property, in an onerous mode,
because in the first place, he benefits by the gntgpresumption established by article 1909
of the Civil Code of 1864 and in the second pldoe,doesn’t belong to that category of
passive individuals to whom the safety measuresaferced, because only the persons that
committed deeds provided by the criminal law belémghis category, according to article
118 of the Penal Code. Similarly, the court camestiat it's not necessary to seize the sums
of money that the doer obtained by the exercise mfofession in other conditions than those
legally established, if the goods are the result ebcial useful work (for instance, the money
obtained by the one who exercised the bootmakextet without a legal authorizatidh)

3. Content

As a measure privative of goods, the special seizonsists in the fact that the
seizable good is taken out from the patrimony ef person who owns it and it is passed in
the state’s property.

But, the special seizure generates effégtsem because is taken by considering
certain goods, respectively it generates effeatsafty person that has the seized goods and
that is obliged to hand over them to the judiciadlies. In the latter case, the third party that
has C(rﬂlfiscable goods is introduced in the criminal, under thesui generigquality of third
holder™.

If the goods submitted to seizure are not foundntimoney and goods are
confiscated up to their amount (article 118 parplgré of the Penal Code).

The special seizure has the character of a penaidtisa and not of a civil
compensation. Consequently, the one who gave aocfunoney to the offender (sum which

193, ArageaConfiscarea specialin practica judicia#, Pro lege number 1/1991, p. 104.
1y, PapadopolConfiscarea specialin practica judiciag, op. cit., p. 36.

2 The Supreme Tribunal, Penal Decision number 46418.R.D. number 3/1969, p. 41.
3 The Supreme Tribunal, Penal Decision number 47818.R.D. number 8/1978, p. 67.
* The Supreme Tribunal, Guidance Decision numbe9Z81R.R.D. number 6/1973, p. 97.
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was seized) in order to determine him to commitoffience, then he cannot claim a
compensation instead of the sum that he had §iven

The special seizure’s character of penal sanctixeludes the possibility of a
solidary obligation which is specific to many oftens’ liability for the prejudice caused by
the offence. Therefore, the minor’'s parents coulde’obliged to pay solidary with the minor
the pecuniary equivalent of the goods submittethéospecial seizut® in the same way, if
an offence was committed in penal participation gnedoffence’s benefit was divided among
the participants, they cannot be obliged to paidao} the sums that represent the totality of
the seized sums, but each of them will pay dependinthe part that he ddtalso, it cannot
exist %SSoIidary obligation for the payment of tedues which are susceptible of special
seizure”,

4. Categories of goodsthat are submitted to the special seizure

Article 118 of the Penal Code generically enumeratee categories of goods
submitted to the safety measure of special seiAlteough they are enumerated in a limited
mode, the categories of goods mentioned in theaextwide enough in order to ensure the
special seizure’s efficiency. These goods are fadlaws:

a. The goods made by the perpetration of a deed peaviy the penal law

The goods produced by the perpetration of a peeed dre those goods which are
the result of the action that forms the materi@mednt of the committed deed, as: false
banknotes; counterfeit credit titles; the arms madan artisanal mode; adulterated food,
beverages or medicines; explosive matfeaad others.

There are considered as goods made by the comnoitatte those that illicitly had
got a certain quality, a certain position in fadtieh they could get only by illegal means as it
would be, for instance, the goods inserted by etatnd in the state, beverages, cigarettes,
medicines that contain an important dose of narsogbrepared on the base of an abusive
medical prescription and othéts

Also, there are considered as goods produced bgehal deed, the sums of money
that were obtained from the goods traffic as it ldooe, for instance, the sums of money
obtained by the sale of the false banknotes anersith

According to article 118 of the Penal Code, “th@djois defined as any object that
has both an external physical existence and a walhieh can be economically valuated and
that is susceptible of appropriation.

Depending on the safety measures’ goals (the editioin of the state of danger and
the prevention of the perpetration of new offencdbere cannot be considered goods
produced by the perpetration of a deed providethbyenal law, those goods obtained by the
offender from other offenders by the perpetratibsuch deeds (as it would be, for instance:
delapidated sums of money, documents which weréiped by a spy, sums of money
obtained by threatening or by blackmail and othbesjause these goods are returned to the
one who incurred a damage.

By the mode in which article 118 letter a. of then® Code is drawn up (which
represents the relevant provisions for the speaadure of the goods produced by the deed
provided by the penal law) it results that in orttiedispose their seizure it's not necessary
that the deed should be an offence but it's endhghdeed’s penal character (for instance,
adulterated foods that were sold by an irrespoagiblson).

!> The Supreme Tribunal, Penal Decision number 285®1R.R.D. number 2/1973, p. 169.
'® Tribunal of Bucharest, Penal Decision number 22984, R.R.D. number 3/1986, p. 78.
" The Supreme Tribunal, Penal Decision number 283/18.R.D. number 11/1981, p. 57.
'8 The Supreme Tribunal, Penal Decision number 44871R.R.D. number 12/1977, p. 44.
' The Tribunal of Bucharest, Penal Decision numt$&/2983, Repertoriu number 3, p. 158.
% M. Vasile, Aspecte particulare in materia confiséi speciale in ceea ce priye cazurile de aplicare
“Dreptul” Review, number 3/2002, p. 134.
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b. The goods that were utilized in any mode for thpgteation of an offence

The relevant provisions can be found in article Iet&r b. of the Penal Code and
from the content of the legal text it results ttieg following conditions have to be fulfilled in
order to take the measure of special seizure:

- the goodhad to be utilized for the perpetration of an offe(for instance, the knife
or the arm with which the murder was committed, kbg utilized for breaking into a place,
the axe with which a good was destroyed, the sppigun utilized at poaching and others).
Consequently, if the deed at which perpetrationgibed was utilized it doesn’t represent an
offence and it's only a deed provided by the péemal then the good couldn't be seiz&d

- the good that was utilized at the perpetrationanf offence it has to bthe
offender’s property If the good doesn’t belong to the offender bis ibther person’s
property, it would be confiscated only if the prapor knew the goal of its illicit use; on the
contrary, only the pecuaniary equivalent would &eexd (article 118 paragraph 3 of the Penal
Code). Thus, as we exemplify, the following goods aot seized: the knife taken by the
offender from the table in the local where the nenngtas committed; the torch utilized by the
doer and which was purloined or borrowed from anfd; the camera utilized by the spy and
which it was borrowed from another shop. Evenéf tiilized good belongs to other person, it
will be seized if the good by itself it presentgiabdanger as, for instance, the case in which
the offender borrows a fishing net and he poach#sity

If the good utilized for the perpetration of anesfte is the offender's and other
persons’ joint property, the seizure is wholly enéndl and the joint owners have to revaluate
their rights by a separate civil actfén

In the case-law it was stated that the seizuré@f/ehicle it cannot be disposed if it
was accidentally utilized for the theft of woodsrfr the forest, in value of 4000 lei and the
remaining in the doer's possession doesn't preseytsocial dangét, in the same mode, if
the vehicle wasn’t utilized at the perpetrationtlod offence, but it was utilized to transport
cereals that came from repeated purloinings in Isgou@ntities, from the doer's home to other
place in order that the goods shouldn’t be disaenféror the bicycle with which the offender
transported a reduced quantity of corn cobs puebbiftom the enterprise, because the corn
cobs’ transport could be made without bicycle dmel bicycle wasn’t especially utilized for
the corn’s transport but for the offender's movetmigom his home to the enterprise from
which he purloined the coff) the apartment even if it was ocasionally utilizied the
practice of the prostitution because it wasn't maarserve for the perpetration of offences
and it hadn’t such destination, in an objectivess&n

If the good utilized at the perpetration of an offe was alienated by the offender to
abona fide interested perspthen the equivalent of the sum it would be seizespectively
the received price, but only if this is not inferim the goods’ real value because, on the
contrary, the offender will be obliged to pay a siinat represents its real value.

When the good submitted to seizure has a valuehailiobviously disproportionate
in comparison with the nature and the gravity ef dffence, taking into account the offence’s
consequences and his contribution to it, then digbaseizure is disposed, by pecuniary
equivalent (article 118 paragraph 2 of the Penale}a

From the rule concerning the seizure of the goad $lerved for the perpetration of
an offence, it exists an exception (provided byckrtl18 paragraph 1, second thesis of the
Penal Code). According to this exception, the mesasannot be disposed in the cases of the

L The Supreme Tribunal, Penal Decision number 187&1Culegere de decizii, 1979, p. 464.

2 The Supreme Tribunal, Penal Decision number 541B8R.D. number 7/1986, p. 78.

2 The Tribunal of Maramuse Penal Decision number 91/1984, R.R.D. numberdg41

4 The Supreme Tribunal, Penal Decision number 78518.R.D. number 2/1986, p. 78.

% The Tribunal of Bucharest, Penal Decision numi#8921984 Repertoriu number,3. 62.

%8 The Supreme Tribunal, Penal Decision, number 2985, R.R.D. number 12/1986, p. 73.

2" M. BasarabAspecte teoreticgi practice privind confiscarea speciain lumina art. 118, lit. b, Cod penal,
Studia UniversitateaBabea Bolyai, Jurisprudentia XXXII, number 2/1987, p..73
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offences committed by press. As a consequencegdbds utilized by the journalists that
committed offences of insult and slander and oth#ras there cannot be seized: the
computers, the video equipments, the cameras #ed stich good&

c. The goods that were produced, modified or adaptetth whe purpose of
committing an offence

The relevant provisions can be found in article 1d#er c. of the Penal Code,
according to which all the goods that were produceddified or adapted for the purpose of
committing offences they are submitted to the memastispecial seizure. Consequently, these
goods have to be the “fruits” of an offence; whiee tommitted deed hasn’t a penal character
(it exists one of the causes that remove the dgeehal character and that are provided by
articles 44-51 of the Penal Code), the goods cammabnfiscated.

The goods produced by the perpetration of an offeare those goods that hadn’t
exist before the committed offence, they exist oolying to the action which forms the
material element of the committed deed, as it wdnddfor instance: false coins, adulterated
beverg%ges or foods, the artisanal arms, the mamwéaof the pirate compact discs and
others”.

In the same mode, there are considered as “goadtiged” by the offence those
goods that got a certain quality, a factual positiy the offensive activity as it would be, for
instance: the goods obtained by contraband.

In comparison with the “produced goods” that hadrtl an existence before the
committed offence, the goods that were modifiedadapted and that existed before the
perpetration of an offence, but by the offensivevdg, an intervention is made over them in
order to be utilized at the committed offence,tagauld be, for instance: a medicine of which
content is modified by the mixture with a dose arphine in order to become valuable or to
be utilized as a drug; or the doubling of a cistemalls that transported combustible so that
the quantity of combustible that existed betwesnwiallls it couldn’t be noticed or the case
when the poacher manufactures various devicesrdtagfishing net) for catching fishes.

Such goods are submitted to seizure only if theyewsdilized at the committed
offence and only if they belong to the offender.

If the respective goods belong to another persanttte offender, the seizure will be
disposed only if the goods were produced, modifieddapted by the proprietor himself or by
the offender, but with the proprietor’'s knowledge.

If the goods don’t belong to the offender and teespn to whom they belong didn'’t
know the goal of their use, then the goods’ peayregjuivalent would be seized (article 118
paragraph 3 of the Penal Code).

Also, if the goods that were “produced, modifiedadapted” cannot be found, then
money and goods would be confiscated, up to thadires

Sometimes, although certain goods are the result perpetrated offence, they
cannot be considered as “produced goods” when wene fraudulently obtained by the
offender from other persons as it would be, fotanee: stolen or delapidated sums, sums
obtained by blackmail, documents purloined by a apy others; these goods are not seized,
but they are returned to the injured person.

d. The goods that were given in order to determinepgrpetration of an offence or
in order to reward the doer

There are considered as “goods given” to deterntiree perpetration of a deed
provided by the penal law, those goods which hayetamonial value (money or other

8 J.F. PopaMdsura de siguram a confisdrii speciale previzuti de art. 118 lit. b., Cod penal cu referire
speciaf la confiscarea vehiculelofDreptul” Review number 6/2000, p. 108.
% The Tribunal of Bucharest, Penal Decision numi®&/2983 Repertoriu number,3. 158.
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things) that had been offered before to the doelrder to determine him to commit the
respective deed.

The goods given in order “to reward” the doer drese goods with an economic
value that are offeredls a payment for him, after he had committed tleelde

In both situations, it's not necessary that theddgleould represent an offence, but
it's enough if it has only a penal character.

The goods given in order to determine the perpetratf a deed provided by the
penal law appear as means which indirectly servéhi® offence’s perpetration because they
stimulate the doer’s activity.

But only the goods that were actually given to dioer in order to determine him to
commit the deed provided by the penal law, they submitted to the special seizure.
Consequently, there cannot be seized the goodsiggdnn order to determine or to reward
the perpetration of the deed and the promise wespéed or it wasn't rejected or it wasn’t
respected afterwartfs

If the good was actually given to the doer, thewauld be seized even if he hadn’t
proceeded to commit the deed or if he had denouttctte authorities the offer which it had
been made for him, as it would be, for instancesthetion when the officer to whom it was
given bribe, he denounces this fact and thus tibebis caught-

Also, there are submitted to the special seizineegbods (money) given in order “to
determine” or “to reward” the doer even if the deemhained in the stage of attempt or if the
doer committed another deed than the one whichpneggzsared and he cheated the person who
gave him the moné;

It has no relevance if the goods were given onitiiteative of the person who
offered them or at the doer’s request.

There aren’t submitted to the special seizure thedg that were given under the
pressure of a constraint, for instance, we merttiersituation when the person is constrained
to bribe.

e. The goods that were obtained by the perpetratiothefdeed provided by the
penal law

In the sense of article 118 letter e. of the P&adle, the goods obtained by the
perpetration of a deed provided by the penal lae tllose goods that came under the doer’s
hands as a consequence of the totally developmietiteooffensive activity and of the
produced result (stolen goods, delapidated moneygamods, goods obtained by fraud and
others®): in other words, these goods are “the fruitsthef committed deed.

There are also assimilated to the obtained gobdsetgoods that took the place of
some goods that were initially obtained by the deedided by the penal law, as it would be
the money gained from the sale of the stolen gawd$he car which was bought with
delapidated money and oth&secause the substituted goods have the samiedharacter
regarding their obtaining.

If by the deed provided by the penal law there wabtined sums of money, these
are always seized in kind because they have alflengharacter.

If the goods obtained by the penal deed (others tha sums of money) are not
found in the doer’s possession and the person wekdHhem is not known, then the seizure of
the equivalent will be disposed.

%0 The Supreme Tribunal, Penal Decision number 3@BF1R.R.D. number 9/1986, p. 74.

31 The Supreme Tribunal, Penal Decision number 1%B¥1R.R.D. number 10/1985, p. 74.

32 C. Turianu, I. Mihai,Examen teoretic al practicii judiciare cu privire laplicarea rdsurii de sigurami a
confisairii, R.R.D. number 5/1987, p. 126.

% C. Niculeanu,Confiscarea special Sume de bani gbute prin valorificarea bunurilor dobandite prin
infracriune, “Dreptul” Review, number 4/1999, p. 138.

% The Supreme Tribunal, Guidance Decision numbedZ81R.R.D. number 6/1973, p. 97.
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If the person who got them is known, the situat®different depending on the fact
if there were asked compensations or not, or depgnuh the interested person’s bona or
mala fide, in the moment of the obtaining. Thus,alh cases when the injured person
requested the restitution of the good, the goodlavba taken from the interested person and
it would be returned to the injured person; theadde interested person from whom the
good was taken, he has the right to ask for thiugsn of the sum he had paid as a price to
the doer; in the same situation, the mala fiderasied person has no right to ask the price’s
restitution and consequently the respective suthbgikeized from the doBr

The matter of the seizure of the goods obtainethbydeed provided in the penal law
it's raised only when the injured person doesrjuest their restitution or compensations (the
goods’ equivalent); this legal provision is contrby the final part of article 118 letter e. of
the Penal Code and also it was accepted by thelaade

The justification of the seizure of the goods afdi by the deed provided by the
penal law it consists in the necessity to elimirtaee state of danger which is represented by
the doers that possess such goods because thegilzanthem or they can put back them in
circulation or they can keep the offence’s bendéitt which is not only illegal, but also
immoraf’.

To dispose the seizure of the “produced goods” nté necessary that the deed
should be an offence, but it's enough that the dsealld be provided by the penal law.
Consequently, the seizure of the good which wakerstby an irresponsible it could be
disposed, if the injured person didn’t ask fordstitution or for civil compensations.

f. The goods of which possession is prohibited by law

According to article 118 letter f. of the Penal @pdll the goods of which possession
is prohibited by law there are submitted to thecsdeseizure; this means that the state of
danger represented by their possession doesn't toalve proved because it's presumed by
the legislator.

Sometimes, by certain dispositions or by spechaklé’s provided that the illegal
possession of certain goods it’'s incriminated af@nce on its own, as it would be for
instance: the possession of the fire arms and ofiamtions, without authorization; explosive
or radio-active materials; abortion instrumentsagiong tools and others.

In most cases, the goods possessed against theéidpasitions “are produced” by
the deed stipulated in the penal law (for instaribe, possession of goods introduced by
contraband in the country, the possession of amo$ explosive materials made illegally, the
possession of false coins and others) or thesesgtsmived” for the perpetration of some
deeds provided by the penal law (for instance, dimas, explosive materials, devices for the
coins’ falsification, narcotics and oth&%s

When a good which is presumed to be dangerousngtaince, a fire arm for which
the doer has an authorization of possession, itutiized for the perpetration of an offence,
its seizure would have as a legal ground the piawssof article 118 letter f. of the Penal
Code.

The seizure of the goods of which possession ifipited by law is disposed no
matter if the respective good belongs to the do¢o other person, even if this person has no
contribution to the perpetration of the deed predidy the penal law. If the good (an arm)
was legally owned by the proprietor and the doeanalsly purloined the good from him, it

% The Supreme Tribunal, Penal Decision number 8BH1R.R.D. number 4/1984, p. 72. The Supreme
Tribunal, Penal Decision number 64/1986, R.R.D. ben©/1987, p. 76.
% The Supreme Tribunal, Penal Decision number 3B3/18.R.D. number 11/1981, p. 60.
%" M. Vasile, Aspecte particulare in materia confisi speciale in ceea ce priye cazurile de aplicare
“Dreptul” Review, number 3/2003, p. 135.
V. PapadopolConfiscarea specialin practiai judiciard, R.R.D. number 5/1983, p. 47.
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will be disposed the restitution and not the saiztine restitution is made to the person from
whom the good was purloined, at her reqgtiest

Conclusions

The penal law can act more efficiently againstahminality by using not only the
system of punishments (retributive and repressivetions) but also complementary means,
with a preventive character, respectively, the tgafeeasures that can be enforced by the
judiciary bodies when the perpetration of a deedipled by the penal law it's established.

The social jeopardy, the state of danger which gioads would present if they were
let at the doer’s free disposal and he would beptechto utilize them in order to commit new
deeds provided by the penal law, thus these goasls ko be eliminated by the special
seizure’s enforcement.

As the other safety measures, the special seisuaepenal law sanction because it
intervenes only for the persons that committededd®ovided by the penal law; at the same
time, it's a legal measure and it represents ti@iae of the principle “nulla poena sine
lege”.

But, in comparison with other safety measures, $pecial seizure has to be
accompanied by a punishment and in its enforcentiemtgeneral criteria of individualisation
provided by article 72 of the Penal Code are nkerianto consideration, but there are taken
into account the nature and the gravity of theestditdanger and the possibilities to eliminate
it.
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