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Abstract

Preparation and adoption of a new Penal Code repnésa crucial moment in the
legislative evolution of any state. The decisiomptoceed in preparing a new Penal Code is
not a simple manifestation of political will, but, iin equal measure, a corollary of the
economic and social evolution and of doctrine aaseclaw as well.
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Introduction

Preparation and adoption of a new Penal Code repnésa crucial moment in the
legislative evolution of any state. The decisiomptoceed in preparing a new Penal Code is
not a simple manifestation of political will, but, iin equal measure, a corollary of the
economic and social evolution and of doctrine aaseclaw as well.

The deep transformations in political, social armeomic plan that took place in the
Romanian society in the nearly four decades thated since the adoption of the Penal Code
in force, especially in the period after 1989, dot tteave place for any doubts that the
adoption of a new Penal Code is necessary.

Starting from these premises, for the preparatiothe new Penal Code, within the
Ministry of Justice a Committee has been estaldiskenstituted from university teaching
staff, judges and prosecutors, with the particqgratf the Legislative Council representatives.

The decision to elaborate a new Penal Code is bases number of shortcomings
within the current regulations, shortcomings highted in practice as well as in doctrine.

Thus, the present sanctioning criminal regime ra&gal by the Penal Code in force,
subject to frequent legislative interventions om tharious institutions, led to a non-unitary
application and interpretation, with no cohererafethe criminal law, with repercussions on
the efficiency and the finality of the justice act.

Also, the decision to elaborate a new Penal Code graunded on the shortcomings of

Law 301/2004, raised by the doctrine in the period that followies publication, out of
which, the most important are the following:
» in terms of the models that constituted the baktheregulation, our legislative body has
limited to two main models - the Penal Code in éoand the French Penal Code, diverting
thusefrom the inspiration of the Italian-Austriaiadition, developed under the former Penal
Code;

! Published in the Official Gazette of Romania ng5 ®f June 29th, 2004, this law on the new PenaeCwms

never entered into force, another draft of the P&uale being elaborated, resulting in the publaabf Law

286/2019 concerning the Penal Code, publishedeirOtficial Gazette of Romania no. 510 of July 22009.
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» the classification of the infringements of law innees and offences, although correct
from a scientific point of view, has been regulatedgn faulty manner, therefore, it creates
problems whose solution can not be found withindb@e. This is the case, for example, with
the classification of the attempted murder as croneffence. Further more, it should be
noted, presently, the concepts of crime and offetw@ot have a legal relevance anymore,
neither for specialists and, obviously, nor for theblic. Their re-introduction in these
circumstances would represent only a source ofusioi. To make sense of this, the
distinction in criminal plan should be correlatedthwthe adoption of a corresponding
institution in the procedural plan. The legal syssan which there is a classification in crimes
and offences have also specific procedural ingtitgt that give substance to this
classification, such as, for example, the Courhwitry. Such institution is grounded in the
tradition, the experience accumulated in time aitthiova certain legal culture in the civic
space. In their absence, the institution wouldriéaal and inefficient;
» Law 301/2004 reiterated a number of provisionsaalyedeclared unconstitutional by the
Constitutional Court, as in the case with the dilmn to remedy a prejudice by ordering
certain individualization measures to suffer thectian - articles 108, 109 of Law, and within
the prior complaint regime in case of offences agfabtate-owned assets — article 266 par. 6
of Law, etc. In addition, several other provisiaasse serious constitutionality issues (for
instance, the criminal immunity of all public irtstiions);
» the regulation of the main sanctions hierarchyemnmits of offences, stipulated in Article 58
par. 4 of Law 301/2004, is not reflected in theteom of other institutions. Thus, according to
the law, a fine is a more severe sanction than aomitgnservice work. On this grounds, and
by the application of Article 35 par. 2 of Law,istconcluded that the attempt to an offence
sanctioned only with fine will be sanctioned witbntmunity service work. Article 69 of the
Law stipulates however, that in the case of avgdine payment of a fine with intent,
community service work could apply;
» some of the new introduced institutions are supgngpthe regulation of the sanctionary
regime of minors, that is still grounded on oldnpiples, leading to the creation of a more
severe sanctionary regime for minors than for adffitir example, in case of postponing the
punishment application or the suspension of thetgan applied to the minor, if it is also
applying the obligation to provide unpaid work);
» the criminal liability of the legal entity has be#aken from the initial version of the
French Penal Code from 1994, version that has eehlproved as viable and which
consequently the French Legislative body partiegiyounced (for example, under the aspect
of the special clause of the legal entity liabjlity
» in terms of the special part, it is noted in thet tef the Code the introduction of many
provisions from the special law, measure completsdified, but they were mostly taken as
such, without being subject to rigorous selectiondo an improvement of the regulation.
Thus, the existing regulation parallelism betwdas €ode and the special criminal laws has
been transferred sometimes inside the Code. Astdinee time, some texts from the special
legislation brought into the Penal Code have bepealed or modified in the meantime.
Additionally the elaboration of a new Penal Cagleequired by the need to re-set the
sanctioning treatment within the normal limits.this respect, the practice of the last decade
has shown that not the excessive enlargement afathetion limits is the efficient solution to
fight the crime. Therefore, even the sanction fer &ggravated theft is prison from 3 to 15
years according to the law in place, this legaktan — not met in any other legal system in
the European Union - has not led to a significadrease in the number of these offences.
Moreover, in the period between 2004 and 2006,@aprately 80% of the ongoing sanctions
of depriving of liberty for theft and aggravatedefth were no more than 5 years of
imprisonment, which indicates that the courts haotfelt the need to apply sanctions to the
upper limit provided by the law (maximum 12 yearsase of simple theft, and 15, 18 and 20
years in case of aggravated thefn the other hand, the extreme period between the
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minimum and the maximum limit of the sanction (frdmo 12 years, from 3 to 15 years,
from 4 to 18 years) led in practice to many différsolutions in terms of effectively applied
sanctions for similar offence or to extended samstifor low hazard offences, fact that does
not ensure the predictable nature of the Act otideisThe desirable solution is not an
irrational increase of a sanction, which does moadything more than to disregard the social
values hierarchy in a democratic society (for exi@mgtealing a car that is worth more than
RON 200,000 is sanctioned just like murder by twe in place). In a State of law, the extent
and intensity of the criminal repression should aanwithin the determined limits, firstly, by
reference to the importance of the social valuecd for those that infringe the criminal law
for the first time, growing gradually for those whommit more crimes before being finally
convicted and even more for those who are in & sthtelapse. Therefore, the limits of the
sanction stipulated in the special part must beetated with the provisions of the general
part, that will allow a proportional aggravation thie sanctionary regime provided for the
plurality of crimes.

The analysis of the Penal Code in force evidenamdther necessity for new
regulations from the special part, namely to sifgphis much as possible the incrimination
texts, avoiding the superposition between variougimination and with the texts in the
general part. Thus, if a circumstance is providethe general part as a general aggravating
circumstance, it must not be reiterated in theimicration content from the special part; the
general text shall apply.

To provide the unity in the offences regulatias necessary to include in the content
of the new Penal Code some offences stipulateceptigsin special criminal laws and that
have a higher frequency in the judicial practicefuces against traffic safety on the public
roads, offences against the safety and integritgashputer systems and data, offences of
corruption, etc.).

Thus, in the new Penal Code must be introduckethase offences incriminated in
special laws, which effectively deserve a penatsan, and in these cases, the incriminating
text must be conceived so as to integrate orgdypicathe code structure.

2. Foreseen Chandes

Answering the requirements of the European Cominnismonitoring process, the
legislative process has as a starting point thd teelaborate a new Penal Code, which shall
retrieve the elements that can be maintained irctineent Code and from Law 301/2004 and
to integrate in a unitary manner with elements nalkem other reference systems and from
the regulations adopted at European Union levebroter to achieve a space of freedom,
security and justice.

The new Penal Code follows the fulfilment of thédwing objectives:

1. creation of a coherent legislative framework imgnal matters, avoiding the unnecessary
superposition of the existing norms in force in tuerent Penal Code and the in the special
laws;

2. simplifying the regulations of material law, deséginto facilitate their unitary application
and with celerity within the activity of the judadibodies;

3. complying with the exigencies resulting from th@damental principles of criminal law,
established by the Constitution and the pacts esatiés on fundamental human rights, of
which Romania is a part;

4. transposition into the national criminal legislatiframework of the regulations adopted at
European Union level;

5. harmonization of the Romanian Criminal Law with #8ystems of other Member States of
the European Union, as a premise of judicial comjpmn in criminal matters based on mutual
recognition and trust.

%2 Taken from the Statement of reasons concerningthé law on the Penal Code http://www.just.racessed
on May 12th, 2011.
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By achieving the mentioned objectives, the connectif the national criminal law to
the contemporary requirements of the fundamentaciples of the criminal law will be
realized.

Also, in social terms, the simplification of theaterial law regulations, corroborated
with the planned changes in the new Criminal ProocedCode, should lead to the
predictability of the criminal law, as well as tm @ncreased general confidence in the
Criminal Justice Act.

In the elaboration of the new Penal Code has lieémwed on the one hand, the
revaluation of the Romanian criminal law traditi@amd on the other hand, the connection to
the current regulatory systems of several referdegal systems in the European criminal
law. These two directions envisaged in the codeoeidion could be reconciled just through
an attentive analysis of the Romanian Criminal &welution. Thus, in the capitalization of
our criminal law tradition has been started frone @@riminal Law of 1936, many of its
provisions being maintained in the Penal Code indoAs it is known, the code of 1936 had
two main sources of inspiration - The Italian Pe@able and the Transylvanian Penal Code
(in essence, of Austrian inspiration). At the samm, it is a fact that, nowadays, the criminal
regulations with the widest influence in the Eurapéaw belong to the German and Italian
space. The convergence of regulations proposetidogdw Code with these legislations, and
with those they inspired (the Spanish law, the Suasv, the Portuguese law), allowed the
creative capitalization of the national traditiolmgether with the achievement of some
regulations connected to the current trends oEtlm®pean criminal law. The fidelity towards
Italian and German tradition does not imply takowgr some provisions of the legislation in
the form they were during the elaboration of thed@eCode in 1936, but, on the contrary,
considering the evolution incurred in these systethe modern theories and regulations
developed in the meantime.

For all these considerations, the Committee memieve not agreed with the choice
of the Committee for elaborating Law 301/2004, thes adopted the French model
(abandoned by our criminal legislative body in 19386 the main inspiration for the newly
introduced regulations. This orientation of thebelation Committee of the new code has not
considered by any means to ignore the solutionptaddoy other European systems, as the
French, Belgian, Dutch law or of some of the Scaadian countries.

It has been equally maintained a number of spe&bmanian criminal legislation
institutions, some introduced by the Penal Codfice that have proven their functionality
(for example, the improper participation has beexintained, although most of the laws
operate in these situation with the mediated authgiitution). Last but not least, a series of
elements in accordance with the present trendseoEturopean criminal laws (renouncing to
the social hazard institution, the victim's consatt.) has been taken from Law 301/2004,
but especially from the preliminary draft prepalgdthe Legal Research Institute underlying
the elaboration of that bill.

The general part of the new Penal Code assemldeapiblicable rules of all offences
regulated by the criminal law, regardless of timgture, creating the general framework for
the application of the criminal law, defining theffemce, establishing its general
characteristics and the composing elements, regglaat the same time the penal
responsibility, sanctions and their modality of kqgdion.
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