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Abstract

The terms ‘freedom’ and ‘liability’ are polysemantnd bear multi-valent meanings
according to the field.

Civil or criminal liability, through the interdictns it brings, sets the border between
the legal or illegal discourse. The guilt definegddsiminal and civil crimes transfers a set of
obligations to the communicafoiTerms like ‘excess’ or ‘abuse’ of the freedonexgression
is another way to define it.

We shall try hereinafter to answer the question tiwieit is better to regulate and
engage the civil liability or criminal liability imelation to the freedom of expression.
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Introduction

Freedom of expression has been considered fromaticeent times as a powerful
weapon and sometimes as a menace to power, wheghgious or political, social or
economic. The most powerful legal vehicle in emguthe control over works is censure,
gradually replaced by liability.

The freedom of expression, one of the oldest lgsedf the citizen and known either
under this title or as the freedom of the word oegs essentially include two freedoms: the
freedom of expression supposes the liberty to befor, to receive and to disseminate
information and ideas of any kind, in verbal, wer printed or artistic format and
irrespectively of the frontiers or any other meanits discretiof, without any interference of
public bodies and across any border

The terms ‘freedom’ and ‘liability’ are polysemantnd bear multi-valent meanings
according to the field — political, legal or symtwol The concept of ‘freedom’ known two
major approached in the reference literature. Thistfis a natural approach according to
each every person is presumed to have innate wisddmle, to be born with the equal and
imprescriptible right to live independently of iief neighbours and to behave according to
his/her understanding of destirfiyso that the judiciary freedom is characterizedanyarea

* Acknowledgements: This work was supported by the strategic grant PRSIZPP107/DMI1.5/S/78421,
Project ID 78421 (2010), co-financed by the Europ&acial Fund — Investing in People, within the tSgal
Operational Programme Human Resources Developn@fit 2 2013, University of Craiova, Faculty of Law
and Administrative Sciences.
1 p. Jourdainl_es principes de la responsabilité civialloz, Paris, 2000, 5th édition, p. 48.
2 Art. 19 of the International Pact on civil and itiohl rights, adopted by UN General Assembly orc&maber
16, 1966.
% Art. 10 of the Convention for the Protection ofrian Rights and Fundamental Freedoms.
* Tocquevile,Etat social et politique de la France avant et depli799,1838, renewed edition by Garnier-
Flammarion, 1988, p. 80.
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of self-determination granted to a person in a spat opportunities beyond which law no
longer authorizes. The second approach of freedonsists in understanding freedom in
terms of the protection granted to him/her by rightthe existence of a judiciary guarantee of
individual independence.

The link between the freedom of expression and dwaw relies on the “the
ideological ratio of legitimacy®. The rule of law supposes knowing the constitaticight to
freedom of expression. Moreover, the constitutigasibn of the freedom of expression in
democracy raises the question of its link to otlheedoms, especially to the conciliation of
the freedom of expression with someone else’s.right

Judicial liability has been appreciated as “the riminission in the exercise of the
freedom of expression to the extent that expressingot expressing something binds the
author to be held liable by exposure to punishmenttidiciary liability may be classified as
a response whereby the responsible person mustttuatcount before a third party for a
fact, behaviour or situation before the courts @ssume consequenées

Therefore, in the private law, liability is of twgpes: criminal or civil. In respect to
the freedom of expression, criminal liability catsiin being liable for the prejudice caused
to society, subject to a punishment of criminalunat Civil liability is the obligation to
respond for an individual damage which entails tidigation to compensate prejudicing
consequences.

Civil or criminal liability, through the interdictins it brings, sets the border between
the legal or illegal discourse. The guilt definegddysiminal and civil crimes transfers a set of
obligations to the communicafofTerms like ‘excess’ or ‘abuse’ of the freedonexgression
Is another way to define it.

We shall try hereinafter to answer the question timbeit is better to regulate and
engage the civil liability or criminal liability imelation to the freedom of expression.

1. The place of criminal liability in respect to theédom of expression

Article 30, paragraph 8 of the Romanian Constituytithe final thesis, states that
“indictable offences of the press shall be esthablisby law”. Erroneously, the Constitutional
Court, by Decision no. 62 of January 18, 2007,ewing the unconstitutionality of the text
cancelling contempt and outrage specified in Ae8c206 and of the Criminal Code, grounds
its settlement on the lack of the press law andhemeed to include offences of the press in
the law.

The disposition under article 30, paragraph 8 re@essive and shall therefore be
construed senso strictum, in the sense that “pateatfences of the press can only be
established by law and not by an administrativeafisegulation specifically in order to better
protect the freedom of expression against the aitéi@n tendencies of the executive or
judiciary power and not to restrict it. This doest mean that the law must necessarily
stipulate the offences of the press”

The cancelled dispositions can no longer be retedaapon the unconstitutional
declaration of the regulation cancelling such dsspans without the Parliament or, as
appropriate, the Government adopting a new regulaiddressing the concerned area. The
same was recently stated by the High Court of Gassand Justice by Decision no. 8 of
October 18, 2010 upon the admission of the appetiie interest of the law lodged by the
Romania’s Attorney General in respect to the impa®ecision no. 62/2007.

® Louriane Josendé,berté d”expression et démocratie. Réflexion suparadoxe Bruylant, Brussels, 2010, p.
247.
® Guillaume Lécuyerl.iberté d"expression et responsabilité. Etude dstgrivé. Thése, Dalloz, Paris, 2006, p.
17.
" Geneviéve Vineyl.a responsabilitéAPD, 1977, p. 278.
8 V. JourdainLes principes de la responsabilité civiRalloz, Paris, 2000, 5th edition, p. 48.
° D. C. Danisor, S. Riduleu, Competera Curii Constituionale. Insulta. Calomnia. Controlul normelor de
abrogare in “Curierul Judiciar” Journal, no. 3/200Bucharest, C.H. Beck Publishing House, 2007.
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Offences of the press aim at punishing the excesefesxpression in the media.
However, article 205-206 of the Criminal Code nolyoconsiders the specific nature of
offences of the press, but also their review-wideframework in terms of securing the
freedom of expression, constantly supported byEGe&IR case law since it deals with mass
information, due to their specific operating comtis and their function in the democratic
society and to the fact that it affects the pritecipf the presumption of innocence through the
reversal of the burden of proof and the impossibdf the proof of veracity, sometimes a true
probation diabolica, which finally represents a powl restriction of the press freedom and a
violation of article 10 of the Convention, subjeotthe risk of such freedom transforming
from principle to exception.

As the European Court assessed and guided in n@magions, a careful distinction
must be made between facts and judgments of vHldlee materiality of the facts can be
proven, the accuracy of the latter is not feadiatadlemonstration.

The relationship between the criminal law and thean rights is subject to a paradox
since the criminal law embodies both the protectind the menace to fundamental rights and
freedom$’, or, as Ch. Van den Wijngaert said it in metaptaivords in 1995 in a speech on
the issue of the European citizen face to the a@ajustice in the EU, human rights are both
the “shield” and the “sword” in criminal law.

In a first approach, the criminal law is a law dfitest necessity. It “must not
intervene unless all other judiciary approachesvgreo be insufficient™. In another
approach, from the victim’s standpoint, the intentto harm in the criminal trial seems to be
more powerful than in the civil trial of impersonabstract naturé

The UN’s Council for Human Rights and the Coun¢iEarope are against the use of
the criminal law in the media. In addition, mostr&uean states appeal to civil liability only.
France is the country beating the record of criinoféences of the press, also due to the
preservation of the Press Law of July 29, 1881

The Resolution no. 1577 of October 4, 2007, pabydtie Parliamentary Assembly of
the Council of Europe, recalls the hostility of tBEHR case law to criminal sanctions. It
must be understood however that in principle, theogean Court does not sanction the use of
the criminal law in respect to the press sinceomstders that the dominant position of
governments asking it to state its reserves taifigeof criminal punishment, especially when
there are other means to hold someone liable foeasonable attacks and critici$m
NeverthelesS, the same reserve shall not apply in situationsnadriminal pursuit is initiated
by an individual.

The punishment in terms of proportionality is jtistd when there is no other way to
protect the right secured by the Convention. Theogean Court appeals to the subsidiarity of
the use of criminal law resulting in the use ofestimechanisms to protect the rights of
persons, other than the criminal provisiins

There is a constant disappearance of coercive ilaneation to the press at the level
of the European Court. Mass information means ate¢he forth state power since this would
turn the media in a “mediocracy” (“powers or courpiewers”). Although it does not

19 Mireille Delmas-Marty,Le paradoxe pénalin Libertés et droit fundamentaux, coordinatedNbyDelmas-
Marty and Lucas de Leyssac, Paris, Seuil, 199868.

Y'Renée Koering-Joulin, Jean- Francois Seudimits fondamentaux et droit criminehJDA spécial, 1998, p.
106.

12 Bouloc Bernard\Vers un déclin de la sanction pénal des atteintels aignite?, Recueil Dalloz Sirey,
21/05/2009, n° 20, p. 1373.

13 Gérard Spitérile journaliste et ses pouvojlBUF, coll. “Essais”, 2004, p. 202.

Y ECHR, March 4, 2003, Yasar Kemel versus Turke33 §(http://www.echr.coe.int/).

* ECHR, October 22, 2007, Lindon Otchakovsky-Lawsrenal versus France, §59; ECHR, January 24, 2008,
Coutant versus France, Revue de science criminelle et de droit comp2088, p. 706, obs. Marguénaud.

® ECHR, October 3, 2000, Du Roy and Malaurie vefasice, §36.
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represent the public opinion, it “has not the sgkeed knowledge of institutions” and is not
subject to the democratic contfol

“The punishment by imprisonment for an offence péigted in the press may only be
consistent with the freedom of expression in exttexary circumstances, especially when
other fundamental rights have been severely pregadifor instance if a hatred or violence-
stirring discourse is made available to the pubfic”

The European Court broadened the concept of crimuadter by including sanctions
classified as disciplinary or administrative in th@mestic laws of the states according to the
seriousness of the acts, because they have both a repressivedissuasive nature in the
same time. The Court in Strasbourg shows that étlunteria determine the existence of a
‘charge in criminal matter’: the judiciary qualifiton as offence in the domestic law, the very
nature of such office and the nature and gravitythef punishment®. “In our law, the
criminal matter is regulated separately from thdindeency matter. The two types of
sanctions are nevertheless conceived in termsndifneoty of purposefulness, the delinquency
law defending the social values not protected leyctiminal law™*.

Although the authority of inflicting punishments Itwegs in principle to national
jurisdictions, the Court judiciously considers tlila¢ conviction to prison for an offence of
the press is not compatible with the freedom ofresgion of journalists as guaranteed in
Article 10 of the Convention unless other fundarakenghts are severely affected in respect
to the intended purpose, e.g. the public dissemimabf a hatred or violence-stirring
discourse.

In relation to the discouragement of the punishinér@ Court invoked several times
the preventive and repressive nature of a numberao€tions classified as administrative or
disciplinary under the domestic law, for the pugos$including it in the concept of ‘criminal
matter’. However, the Court points out to the speatharacteristic of discouraging the
criminal law in its narrowest sense, to the exdnsof other types of charges, in respect to
ensuring the protection of the society’s essentiles?.

In assessing whether the intromission of the craniaw is justified or not in relation
to the exercise of some of the rights and freedprotected by the European Convention, the
Court in Strasbourg takes into account in its argotation not only its objective for the
purpose of foreseeing unwanted consequences, smiitalfunction. As far as the freedom of
expression is concerned, the Court finds that thmial punishment of some offences
perpetrated in the field of the press are likelyht@at the journalist’s freedom of expression.

The risk of criminal convictions resides in prevegtthe press from participating to
open debates on questions of public intéfeBliscouraging such charges is beneficial for the
exercise of the journalistic freedom of expression

However, on the other side, charges inflicted Hasen extremely severe. The Court
recalls that states have the positive obligationptotect the freedom of the press. A
punishment system so harsh for investigation jdigtsamay results in their reticence to play

7 points 19-20 in the Resolution no. 1003/1993 & Barliamentary Assembly of the Council of Europe
published in Romania’s Official Journal no. 265Sa&ptember 20, 1994.
8 ECHR, December 17, 2004, Cuimp and Mazre versus Romania, §115; and also ECHR, Septenter 2
2004, Feridun Yazar versus Turkey, § 27, 23; ECBi; 8, 1999, Surek and Ozdemir versus Turkey 38l 6
1Y ECHR, September 24, 1997, Garyfalou Aebe verses¢r.
%0 ECHR, Pierre-Bloch versus France, October 21, 1B@€ueil 1997-VI, p. 2224, § 53; Malige versusriee
23.09.1998l{ttp://www.echr.coe.int8 35).
% Dan Claudiu Bnisor, Principiul retroactivitisii legii penale sau contraveionale mai favorabilein Caiete de
drept penal no. 4/2009, C.H. Beck, Bucharest, 2009.
22 Michel Van de Kerchovel.es caracteres et les fonctions de la pein, noeardign des relations entre droit
pénal et droits de I"hommén Les droits de I'homme, bouclier ou épée du droitapiz coordinated by Zves
Cartuyvels, Hugues Dumont, Francois Ost, Michel darKerchove, Sébastian Van Drooghenbroeck, Breissel
Facultés Universitaires Saint-Louis, 2007, p. 358.
2 ECHR, July 8, 1999, Siirek versus Turky.
2 ECHR, December 17, 2004, Cuinp and Mazre versus Romania.
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their part, i.e. that of watch dogs for the demogrand proper operation of the democratic
rule. In the given context, the Court recorded ttlaimants have been convicted to prison,
irrespectively of whether a reprieve occurred, adghcently to the automatic interdiction of
professional practice as journalist during the ekea of the conviction. The Court seems to
be highly concerned of the automatic nature of specimishment in relation to the

government’s obligation to set a legislative framewprotecting the freedom of the press. In
addition, the same was inflicted upon claimante@splementary unpardoned punishment,
which the Court considers to be an excessive chtrgecan only justify under absolute
extraordinary circumstances. The Court thinks spehishment exceeds the government’'s
assessment margin and that Article 10 has beeclmda

2. Place of civil liability in respect to the freedavhexpression

If the repressive regime was for many years consléo ensure the maximum
protection of public freedoms, the increased tengdn choose civil liability in respect to
freedoms has been noticed of late, a trend alssupred for the European case law in the
previous chapter.

In sustaining the absoluteness of the civil liapilthe compensations granted have
been appreciated as much more important that tagvedy modest fines inflicted by judges.
This risk was also emphasized by the European Gulicth recalled the significance of the
principle of proportionalit$’.

The French law and practice was never unitary éwthay the abuse of the freedom of
expression may entitle to compensation considettiegexistence in the same time of the
dispositions of the press law and the article 12ghe Civil Code on the civil liability. First,
the specialized practice bet on the fact that thé diability-generating facts are the
publication acts specified and punished by theslas of 1881.

Later on, the French Court of Cassation changegréstice and gradually removed
the entire article 1382 of the Civil Code from #irea of freedom of expression. From 2005
on, claiming the civil liability is no longer exaed, but it cannot be invoked in order to avoid
the relevant disposition of the press law. The €CotiCassation, in a case of 2010, sees the
completive function of the civil liability: “the alse of the freedom of expression and the non-
public insults upon the regime of the law of JuB;, 2881, suppressed by article R621-2 of
the Cgéminal Code, cannot be compensated on thangs of article 1382 of the Civil
Code™.

The French President's suggestion in 2009 of dismnating obloquy and of
transferring the treatment of obloquy to the cjuiisdiction was well received by OSCE and
the Council of Europe, although it did not materelby now as the disincrimination of
oblogyy is addressed in the Council of Europe’somamendations to Member States in
2010,

The increasing number of ECHR convictions alsmpout to the lack of legislation in
certain aspects. It is crucial to recognize whatpémitted to say and what the legal
consequences are and not necessarily the civitiminal nature of responsibilitié$ It has
been proved that the civil punishment is most & times much more efficient than the
criminal one and the reduction of the prejudicimggon’s property is much more painful and
better sensed. On the other side, on the oppasitepthe victim, “the simple expression of a

moral conviction would hardly justify human suffegi®®.

%5 ECHR, June 2008, Avgi Publishing versus Greec; ECHR, February 15, 2005, Steel & Morris versus
UK, § 96.

% Cass., 2e civ., February 18, 2010: Communicatiom@erce electronique, 2010, comm. 38, obs. A. Lepag

27 Commission nationale consultative des droits Herfime,Les droits de |'homme en France. Regards portés
par les instances internationales. Rapport 200922@d. La documentation Francaise, Paris, 201189. 3

“8 Loic Cadiet, foreword for Guillaume Lécuyériberté d expression et responsabiliféude de droit privé
Thése, Dalloz, Paris, 2006, p. XI.

2 Herbert Lionel Adolphus Hart,ow, Liberty and MoralityOxford, Oxford University Press, 1963, pp. 65-66.
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Any person, including the journalist, exercisingddom of expression, takes over
both obligations and duties. As the Court in Stoas) states in Stoll versus Switzerland on
May 10, 2007, in a universe where the individualefaan increasing flow of information
disseminated on both traditional and electronic imed involving an increasing number of
authors, controlling the compliance with the jouistec code of conduct seems more and
more important.

The difficulty in qualifying the situations which ag entail one’s liability is true,
whether due to the wrong definition of rules otthieir wrong interpretation in the case law,
and their materialization into facts is hard despliteir precise definition. The higher interest
disappears most of the times or gets blurred bef@eéntimidating power of the punishment,
which may result in the enforcement of a prudergiicy concerning the forms of freedom
of expression, leading on its turn to a deniakeéting various risky or taboo subjects.

This risk of affecting the supreme interest of ffteedom of expression by inflicting
disproportionate sanctions is constantly envisdgethe European Court for Human Rights.
Accordingly, the Court expresses its concerns abwiinhibitory power of disproportionate
sanctions on public debate and implicitly on thie lof the democratic society through
discouragement of open discussions on matters oérgkinterest, of the expression by
citizens of their opinions on such issues, for fefaeriminal punishmerit.

Moreover, the Court in Strasbourg appreciates thatseizure of the issues of a
journal and the publication of the sanctioning dieci in case of publication of articles
criticizing the government in widely-spread newsgrapmay be classified as censure and that
such conviction, in case of public debates, islyike refrain journalist contribution to public
debates and to matters concerning community’life

Therefore, the solution given by the Court agaswugth negative consequences is the
control of the proportionality of the punishment afr the sanction inflicted for the illicit
exercise of the freedom of expression regulatedeuritticle 10, paragraph 2 of the
Convention. A first element of such proportionaldgntrol is the principle of necessity.
Government’s involvement must be required to ptotiee legitimate interest corresponding
to an imperative social need. Proportionality iguieed if the freedom of expression conveys
a public interest.

Consequently, governments dispose in principle mfagpreciation margin when
taking measures limiting the freedom of expressiamen enforcing seizure or attachment of
a movié* and seizing obscene paintings along with a finicted for the illicit and
dangerous nature of the act for the general inf8reand a conviction to payment of
compensatiot!.

In exercising its power of control, the Court shafider no circumstances have the
burden to substitute the domestic jurisdiction, that of checking the decisions passed by
virtue of their power of appreciation in the ligiftarticle 10 (Fressoz and Roire versus France
[GC], Request no. 29.183/95, paragraph 45, ECH®-1199

In particular, the Court must determine whether #riguments called down by
national bodies to justify the intromission are rtpeent and sufficient” and the incriminated
measure is “proportionate to intended legitimateppses” (Chauvy et all versus France,
Request no. 64.915/01, paragraph 70, ECHR 2004Hg Article 10 in the Convention
must convince itself that the national bodies, bas® the reasonable appreciation of relevant
facts, applied rules consisting to the principleshgined in Article 10 (see inter lia the

%0 ECHR, December 10, 2007, Stoll versus Switzerlga04.
3L ECHR, June 25, 1992, Thorgeir Thorgeirson versakhd, §68.
%2 ECHR, February 22, 1989, Barford versus Denma2R, §
3 ECHR, July 8, 1986, Lingens versus Austria, §44.
% ECHR, October 20, 1994, Otto Preminger versus hey$§55-57.
% ECHR, May 24, 1988, Muller versus Switzerland, 85843.
% ECHR, July 13, 1995, Tolstoy miloslavsky versus, §48.
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Decision of November 25, 1997 in Zana versus Turkegllection of Resolutions and
Decisions 1997-VII, page 2.547-2.546, paragraph 51)

In Goodwin against the UK, Resolution of March 2996, the claimant, copy editor
at the London newspaper The Engineer received bypelsome confidential information on
the Tetra company. The copy editor contacts thepamy by phone to check the facts and to
invite the company to make comments in its finanigaues and afterwards writes a draft
article for editing. Tetra addressed to the coud abtained the obligation of the editorial
office not to publish the information received dndeveal the whistle blower for initiation of
criminal proceedings. Moreover, the petitioner wasvicted to a fine of 5,000 pounds for
refusing to obey to the order of submitting persoraes. The European Court considered
that the interest of Tetra cannot prevail overgheary interest it has for the freedom of the
press, the protection of the newspaper’s sourcenbgdstification in limiting the right to free
expression and Article 10 of the Convention wastined in that case.

The Court must see whether the domestic bodiesepred the balance between the
protection of the freedom of expression enshrimedrticle 10, on one side, and the right to
reputation of the persons in question which is plstected by Article 8 of the Convention as
an attribute of private life, on the other sideisTlast condition may require the adoption of
proper positive measures to secure the actual ceipehe private life between individuals.

Too broad an interpretation of the freedom of egpien would discourage the breach
of other rights. Too draconian a protection of ghi would not only be dangerous, but also
counter-productive since it would discourage thereise of media’s freedoth The Court
must clearly and systematically establish the gaineules of the balance between the
freedom of expression and the legitimate limitagiéor governments and individuals as well,
in a uniform and protective manner for |

3. The freedom of expression is not an intangilgbtradmitting no restriction. In most
cases, it must be reconciled with other imperatofethe sale regulatory value. The case law
of the European Court for Human Rights gives usesstable principles however.

In the analysis of the intromissiof the public bodies in the exercise of the
petitioner’s freedom of expression in the lightfoticle 10 of the Convention, the European
Court for Human Rights checks first of all whetlseich intromission is ‘stipulated by law’,
pursuits a legitimate interest to protection by skege of at least one value (national security,
territorial integrity, public safety, defence oflgie order and prevention of offences, health,
ethics, reputation or rights of others, preventiminconfidential information disclosure,
guarantee of the authority and impartiality of jheiciary power), whether it is ‘needed’ in a
democratic society® and means used to limit the right or the freedomgilestion are
proportionate to the legitimate purpose sought.

First of all, the intromission must be established by law. ddwcept of ‘law’ is taken
materially and not formally. It is enough for a l&ovbe already endorsed by an accessible and
predictable case law.

One of the requirements in relation to the exposStipulates by law’, to which the
European Court agre&¥jis the predictability of the concerned measurecivhallows the
citizen to adjust his/her behaviour. He/she musetthe reasonable capacity to foresee and
the experience shows that no absolute certaintypearached in relation to the consequences
that may arise from a determined act.

37 Irina Moroianu Zltescu,Un echilibru instabil: Libertatea de exprimaseinterdicsia discriminrii rasiale, in
Revista de drept public, no.1/2001, p. 50.

38 Gérard Cohen-Jonathddiscrimination raciale et liberté d"expressioA propos de |"arrét de la Cour EDH
dun 23 septembre 1994 “Jersild c. Danemarca’ Revue universelle des droits de I'homme”, Mat8, 1995,
vol. 7, no. 1-3, p. 8.

%9 ECHR, Lingeans versus Austria, judgment of July$96.

40 ECHR, Tammer versus Estonia, judgment of Febr6ag001.
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Secondlythe intromission must be justified by one of thegmses listed under the
second paragraph of Article 10 in the Conventiamaly: “ The exercise of these freedoms,
since it carries with it duties and responsibiitienay be subject to such formalities,
conditions, restrictions or penalties as are pileedrby law and are necessary in a democratic
society, in the interests of national securityriteral integrity or public safety, for the
prevention of disorder or crime, for the protectadrhealth or morals, for the protection of the
reputation or rights of others, for preventing ttisclosure of information received in
confidence, or for maintaining the authority angbartiality of the judiciary”.

In respect to the proportionality between the sancaénd the intended purpose, as
ECHR case law also embraces while acknowledgingrinciple the jurisdiction of the
national courts in establishing the sanctions, dbeviction to prison for an offence of the
press is not consistent with the principle of jalist’ freedom of expression guaranteed by
Article 10 of the European Convention but in excapl circumstances. The regular cases of
outrage or affront are not likely to justify thenviction to prisoft.

The nature and the duration of punishments arefalgors to consider in analyzing
the proportionality of the intromissién In the opinion of the European Court, the press i
protected from too severe a punishment accordirtaacontribution in democratic debates.
As far as personal sanctions are concerned, witbhasis on the nature and the duration of
punishments, the European Court invites governmaeasrding to their dominant position to
spare such type of sanctions, although not comipatitth Article 10 of the Conventidh

The final highly important principle reviewed by the CountStrasbourg is whether
the intromission is required in a democratic sggiee. whether it satisfies an imperative
social need. We may see prejudice to a right @dioen in all criminal convictions, resulting
in their restriction. What makes the differencehiat the intromission must be justified by a
very strict principle, namely by the principle oiecessity’.

If the legitimate purpose is to protection the teion, someone else’s rights or other
limitations specified in Article 10 of the Convemrti, according to Court’s constant case law,
it must be determined whether the challenged ingsion corresponds to an imperative
social need, is proportionate to the legitimatenest sought and the reasons expressed by
national bodies to justify such intromission adevant and sufficiefif.

The Court often acknowledged in respect to theuseiof the publication and the
interdiction to distribute it that the disposition Article 10 of the Convention have been
breached and do not classify as measure requir@dlé@mocratic society

Conclusions

In the last period has noted increasingly strontioapof choosing civil liability in
terms of freedoms, as we have shown that reliest@nBuropean jurisprudence.

Any person, including the journalist, exercisingddom of expression, takes over
both obligations and duties. Civil or criminal liaty, through prohibitions which puts them,
marks the border between lawful or unlawful speé&dsential is to know not necessarily the
nature of civil or criminal liability, but that wbh is authorized to say and what are the legal
consequences.

It has proved that the civil sanction, most of tinee, it is much more effective than
criminal sanction, reduction of the heritage in fhalt being much more painful and felt
better.

“idem
“2ECHR, March 9, 2004, Abdullah Aydin versus Turk&$4; July 8, 1999, Okcuoglu versus Turkey, §49yMa
27, 2003, Skalka versus Poland, §42.
“3ECHR, March 30, 2004, Radio-France versus Fragw@, April 23, 1992 Castell versus Spain, §46.
“ ECHR, Constantinescu versus Romania, judgmeniraf 27, 2000.
S ECHR, Cetin et al versus Turkey, Resolution ofriaby 13, 2003; C.S.Y. versus Turkey, ECHR Decisibn
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