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Abstract

The article aims to analyze the changes introdusgdhe new Criminal Code in
relation to the criminal law enforcement in timeainly in order to harmonize the criminal
provisions with some constitutional principles aatso, for the reason of their easily
application in practice.

From this perspective we can observe that the nemigal Code has taken over the
greatest part of the provisions nowadays into faand also, has eliminated those provisions
in contradiction with the constitutional principledmong the latter we can mention those
provisions which provide the retroactivity of thedetional punishment, education and safety
measures for reasons of public interest or the isifous relating to the optional application
of the most favorable criminal law in the closedesa We may see, also, the introduction of
the laws declared unconstitutional and the Ordiremof the Government among the laws
which are subjects for the application of the pijrhe of the most favorable criminal law.

Keywords: the law activity, ultra activity, non-retroactivityhe principle of legality
of the punishment, the most favorable criminal law.

Introduction
1. Introductory remarks

The adoption of a new Romanian Criminal Code inoadavith the new social and
political realities of Romania, a Member State lné European Union and of the Council of
Europe, requiring the rule of law in a democrattate governed by constitutional principles
and laws adopted in the spirit of the Constitutibas been advertised since many years ago.

After the implementation’s failure of the Crimin&lode adopted in 2004, the
Romanian Parliament succeeded to adopt a new Ra@madiiminal Code (embedded into
the Law no. 286/2009), the content of which does indicate a specific date for
implementation but provides in the article 446 maeph (3), a requirement for the
Government that within 12 months of its adoptiansabmit to the Parliament a draft law
relating to its application. Long after this dead%, on November 12, 2012, in the Official
Monitor of Romania no. 757/2012, has been publighedLaw no. 187/2012 surnamed the
Law of applying the new Romanian Criminal CodesTatest law foresees the date when the
new Criminal Code is going to enter into force, méyr-ebruary 1, 2014.

It is not our purpose in this article to analyzeetfeasibility of this process which
requires some huge transformations of Romaniancjadsystem within a relatively short
period of time. In the other hand, without refererto how this new Criminal Code was
adopted (by using the special proceeding of Ronman@overnment assuming its
responsibility in Parliament which entailed soméicism, especially in terms of overlapping
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the powers of the executive branch over the powelegislative branch) we propose
ourselves to analyze the main changes introducethdyew Criminal Code regarding the
criminal law enforcement in time by taking in acobthe text content of the newly adopted
provisions, by comparing them with those of therenir Criminal Code and also, in some
particular aspects, with similar provisions of tfegeign legislations. We try to emphasize our
opinions regarding the drafting committee’s argumsefor making some changes to the
current provisions, whether they are more or asslenotivated.

2. Some general comments on the layout of the chaatdicated to the criminal law

enforcement in time.

The first change that introduces the matter underdiscussion is the reverse of the
sections’ order of the Chapter I, “The criminal&nforcement”. It has been arranged by
firstly placing the section on “The criminal law fercement in time” and following the
section on “The territorial enforcement of the dnal law”. Even though only a symbolic
one and not influencing the enforcement of the ranlaw in its core content, this reverse of
the sections’ order is not totally irrelevant.dtdaused by the deep changes of the geopolitical
environment of the Romanian society nowadays, fiayafrom that one existed in 1968, the
year of adoption of the current Criminal Code.tlfteat time the legislator had considered the
supremacy of therinciple of territoriality in criminal law enforcement, as an expression of
the policy of “independence, and non-interferentehie internal affairs of another state” a
very sound slogan of the Romanian communist stdégidership, the current situation is
radically different. Given the fact Romania is n@wE.U. Member State which means a
voluntary transfer of some of its attributes of e@ignty to the supranational E.U.
institutions, is, also, a party of some internadiotreaties creating supranational authorities
such as the International Criminal Court, or takingaccount its involvements in some
international agreements aiming the States’ codjp@ran order to suppress the cross-border
criminality, the principle of territorialityhad to be seriously adjusted. No less important in
reconsidering therinciple of territoriality is the fact that within the E.U. borders, the free
movement of the nationals of every E.U. Membere&Stas guaranteed and also, the current
phenomenon of globalization means an increasingtyek of the people’s mobility. These all
above mentioned phenomena do inherently influehegphenomenon of criminality and also
entail some changes which affect the absolute swgurg of the national criminal law over the
territories of the states. As a result, the nafiaoghorities have to reconsider the principle of
territoriality of the national criminal law as wells many other principles related to the
national criminal law enforcement.

For these reasons, we conclude, the matter ottingnal law enforcement in time
prevails. It's likely the reason why, the authorfstioe draft new Criminal Code did the
reversal of these two sections. As a general ceimiy we also observe, the matter of
criminal law enforcement in timender in the new Criminal Code, underwent somengea
which unveils the aim of the legislator this matieibe reshaped in the light of constitutional
principles like:the legality of penaltieghe non- retroactivity of the criminal law, the mos
favorable criminal lanandthe separation of the state’s powers.

3. The principle of criminal law’s activity

Enshrined as a basic principle of the criminal ldlme principle of criminal law’s
activity, as stipulated in the content of the Article 3, Sectibrof the new Criminal Code
remains unchanged and states that “the criminal $hall be applied to all the crimes
committed during the time this law is into forcérhis principle is nothing more than a
corollary of the constitutional principle dégality of incrimination and punishmentand
therefore, the legislator did not find as necessagmend the existing rule.

Neither the existing provisions, nor the new CriatitCode provides some details
about the moments the criminal law enter into or @uforce, for which, we conclude the
legislator makes a tacit reference to the genenatiples governing the matter.
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In what concerning the entry into force of a crialifaw, is not to point out any new
rules than those of the Article 78 of the Congtitutwhich provides, as a general rule, the law
comes into force 3 days after the date of its gakilbn in the Official Monitor of Romania, or
on a specific date provided in its content. In whegarding the going out of force of a
criminal law or only of some provisions containelderein, we have to make some
commentaries about the specific provisions of e Griminal Code.

Until couple years ago, the only cases a law oresprovisions of a law went out of
force were determined by the legislator’'s actioff®e first situation was where the legislator
adopts a new law which revokes or amends the laferge in that moment and the second
situation was in the case of so caltechporary law which provides in its content the law is
going to be applied only for a specific periodiaié¢ or under certain special situations.

However, according to the current reality, these Wways depicted above, proved to
be insufficient and therefore another ot judiciary wayjs going to be opened by the new
Criminal Code. This new way provide the possibityaw or statutory provision (not just
criminal) should not be applied, although it is mepealed, amended or reached the end, if
declared unconstitutional by the Constitutional €@f Romania or incompatible with the
EU legislation by the Court of Justice of the Ewap Union (CJEU). These above mentioned
courts have exclusive attributes to interpret thiestitutional or E.U. legislation and both of
them prevail over the national criminal laws, tleeidions of these courts become mandatory
and therefore, every national court is obliged twogpply the criminal provision into the
question. Thus, we assist to the emergence of awsgmnof going out of force for a criminal
law.

4. The extra-activity of the criminal law.

Beside the mentions we made in the previous sedlwout the principle othe
criminal law’s activity it seems to be natural to mention also the exweptio the rule of
activity, i.e., the situations where a criminal law extensigffects beyond the moment it went
out of force, namely, theltra-activity of the criminal lawor the situations where a law is to
be applied even to the crimes committed beforentsy into force, namelghe retroactivity of
the criminal law In regulating these situations exktra-activity of the criminal laywas we
previously mentioned, the legislator tried to cir@acribe the new Criminal Code provisions,
as much as possible, to the light of the constitti principles. In what regarding the matter
we refer to, the Article 15 paragraph (2) of then§td@ution, summarizing the both situations
of activity andextra-activityof the criminal law, state§The law provides only for the future,
excepting the cases where is to be applied the fawstable criminal law”.In other words,
the constitutional provision establishes #utivity andthe most favorable criminal laas key
principles relating to the scope of the criminal lanforcement in time.

If we refer to what changes the new Criminal Coslggaoing to introduce on these
issues, as a general note, we can see a clearomaftihe situations of the criminal law’s
extra-activity in every stage of the criminal predangs, we also see some of the current
provisions were removed as they do not comply witghconstitutional principles, as well as a
harmonization of the principle dhe most favorable criminal lawvith other constitutional
principles likethe separation of the powers in the stat¢he legality of the punishment

4.1. The enforcement of a decriminalization.law

The Article 4 of the new Criminal Code, entitlediie enforcement of the
decriminalization law’, takes only the content of the first paragraphhef Article 12 of the
current Criminal Code, entitleThe retroactivity of the criminal law; which states that an
old criminal law does not apply and all its cons=mes cease, where a new law
decriminalizes a fact which is a crime accordingh® old law. The content of the paragraph
2 of the current Criminal Code statifihe new law which provides safety measures and
educational measures also applies to the crimdélsostithe trial” was not considered as being
a case where to apply the principletioé most favorable criminal lavso, it did not pass the
test of constitutionality and therefore this teidaghpears in the new Criminal Code.
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In what regarding the above mentioned provisioarghtare some opinions in doctrine
according to which, the safety and educational nmegsshould not necessarily be regarded as
punitive measures in their nature and that theypaoeided by the criminal law rather as
means of protecting the public interest than asswafycoercion. Based on this concept, the
current Criminal Code established that these meassiould not be applied in relation to
when the crime has been committed but to the tirnhenathe crime is on the trial. Thus, the
intervention of the legislator by adopting theseaswges is nothing more than a fresh
expression of the current willingness of the sgdiet

Even if the new regulation does not change thel legire of these above mentioned
measures, their retroactive enforcement is no rpossible, because they are contrary to the
constitutional principle enunciated in the Articlls paragraph (2) of the Romanian
Constitution.

4.2. The enforcement of the most favorabtainal law.

Established in the current Criminal Code and themBwan Constitution, this
principle of criminal law is also previewed in thew Criminal Code, with the mention, its
provisions have suffered some changes.

The reason to apply this principle into an ongoangninal proceeding is that of
making a kind of social equity. Thus, if a new anal law is more lenient than that into force
at the moment the crime has been committed, theeeins to be natural to apply it even to
the facts committed before its entry into forcecdese this new criminal law meets the new
demands of the society for alleviated conditionscoiminal liability, as expressed by the
legislator. In the opposite situation, if the newntnal law is less favorable, then it is
abnormal and against the constitutional principfe legality of the penaltiedor the
perpetrator, who is expected to behave accorditigetoequirements of the law in force at the
moment of the crime commission, to burden some reevere conditions, as provided by the
new criminal law, just because these are undersaedzking in accord with the current will of
the society.

Known as“eclectic” or “two-dimensional”, this above mentioned theory about the
enforcement ofthe most favorable criminal layrevails nowadays in this matter of the
criminal law. Its double dimension consists in thet, on the one hand, it takes the opinions
of the classical school of law relating to thi&ra-activity of the criminal lawconsidering the
subjective rights which the person has already iaeduon the other hand, it takes also the
opinions of the positivist school’s representativegardingthe retroactivity of the criminal
law, as it represents a fresh view of the society @sd a better response to the crime in
question.

We can note, also, that in the new Criminal Cols, tnhatter has been restructured in
the sense, its provisions were delimitated accgrtiinthe fact there is or there is not a final
decision of the chamber in the trial. This separaseems to be natural, because the things
the judges are demanded to do, are different sethwo cases.

4.2.1. The enforcement of the most favorable caimew until the chamber gives a
final sentence in its judgment

In this first situation, the judge who is demandedapply theprinciple of the most
favorable criminal lawhas to compare the provisions of the all crimiaals which were into
force in the period since the crime under discushiis been committed and until the moment
the final decision has been issued. Following,jtlige has to asses which one provision of
these laws, according to the principles of doctend the concrete situation of the case on the
trial, meets the criteria of being the most favégathen to apply it, accordingly. However, it

! See, V. Dobrinoiu, I. Pascu, I. Molnar, G. Nistama, A. Boroi,Drept penal, Partea general “Europa Nova”
Publishing House, Bucharest, 1997, p. 75.
% See, M. Basarab, V. Ra, G. Matey C. Butiuc,Codul penal comentat. Vol. |., Partea genérdHamangiu”
Publishing House, Bucharest, 2007, p. 52.
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should be mentioned that neither the present ron#w regulations have established some
legal criteria according to which, the judge magessthe most favorable law. Therefore, the
judge is called to determine, according to the oetecsituation, the elements that qualify a
law as being more favorable than others, but a amatibn of some provisions of those laws
in the aim of creating a more favorable situationthe accused, is not allowed

An innovatory provision of the new Criminal Codetims matter is that provided in
the Article 5 paragraph (2) which explicitly stateat among the laws, taken into account
when making the application of the most favorabimimal law, must be found also the laws
or part of laws which have been found unconstihalp as well as the Government’s
Emergency Ordinances (G.E.O.), regardless thetfest have been later approved by the
Parliament, amended, improved or rejected, provitted they had been into force in a
specific period of time, since the crime had beemmitted until to the final judgment of the
case. The reason for introducing this provisiomhsious. The mentioned above laws and
G.E.O., even if currently they are fully or parfyabut of work, they were in the past time into
force and applied in some concrete situationshdutie relevant period of time (i.e. since the
crime had been committed to the final judgmenthef tase). Consequently, if compared with
other criminal laws which were enforced within geme period of time and appear as being
more favorable, then, it is natural these uncamsdmal laws or G.E.O.s to be considered as
“criminal laws” within the meaning of the Article paragraph (1) of the new Criminal Code.

Another change in the new Criminal Code, belongatgp to this chapter is that
removing the content of Article 13 paragraph (2jh@ current Criminal Code, relating to the
regime of thecomplementary penaltiek the current regulatory regime has been set upe
in what concerning the application of tbemplementary penaltieg the sense the new law
will be always applied. The explanation of the Raoma legislator adopting this type of
regulation lies in the influences of thpmsitivist law schoolover the Romanian criminal
doctrine at the time the current Criminal Code badn adopted, that is, in the matter of the
complementary penaltiea new law always reflects the current needs eftitial defense in
a better way than the previews |4wshe legislator has chosen this regulatory pathmagt
probably because theomplementary penaltieare being imposed largely in the aim of
protecting the public interest. The fact that tbgidlator gave up this provision in the new
Criminal Code appears as being natural since itrasenes the constitutional principle of
non-retroactivity of the lawAs the only one exception is allowed where i®¢oapplied the
principle ofthe most favorable law criminal matters and the hypothesis of applyirtg the
regime of complementary penaltiesan not be excluded, makes us to conclude that the
provision to which we refer of the current Crimir@bde is obviously unconstitutional and
this is the reason of not including it among thevisions of the new Criminal Code.

4.2.2.The enforcement of the most favorable criminal &ter the final sentence in
the case is done.

Unlike in the situation presented in the previoasti®n, the judge in the position to
apply the principle othe most favorable criminal lawo a case definitively tried has a
different mission. The sentence of those caseslneady established, tipeincipal penaltyas
well as thecomplementary penaltyr safety or education measurashere appropriate. The
judge is required, then, to apglye most favorable criminal lasolely in those cases where
the new criminal law contains some lenient provisioegarding the limits of the punishments
or the measures above mentioned. The enforcemetheoimost favorable criminal law
appears to be justified even in some situationsr&vhegreat deal of punishment or measures
has already been done.

% The rule of tex tertia exclusion” supposes that a judge cannot combire dwmore favorable provisions
belonging to distinct laws, in order to create amae, as the most favorable. This is becauseutgej cannot
substitute the legislator. See V.sPain M. Basarab, V. Bea, G. Matey C. Butiuc,Codul penal comentat. Vol.
I, Partea general, “Hamangiu” Publishing House, Bucharest, 20054.
* Ibidem p. 58.
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The new Criminal Code has taken over some of theestiregulations relating the
situations where the new law must be compulsomplgliad, namely those of the Article 14
paragraph (1)-(3). We can see also, those regnfatielating to additional penalties,
education and safety measures provided in the |Artiel paragraph (4) of the current
Criminal Code have been modified. The provisionshef Article 15 regarding the situations
where the application dhe most favorable criminal lawg optional, does not appear in the
new regulation. Further, we are going to examinieiin each of these cases.

With respect to the principal penalties (i.e. tife tletention, imprisonment and fine),
the regulation remains unchanged, meaning thaheifsentence of imprisonment or fine is
greater than the maximum level set by the new aamiaw for the crime under discussion,
the penalty must be reduced to this maximum lef/¢h® new law and whether the new law
provides for a lenient kind of penalty, like someays of imprisonment instead of life
detention or or a fine instead of imprisonmentntitemust replace it with the maximum of
the penalty provided in the new law. If being peaved a fine in the new law, taking in
account the imprisonment already done, it can bwvwed in whole or in part. These changes
of punishment are required not only in the aim @blging the most favorable criminal law
but also in the aim of complying with the principéthe legality of the penaltiedf those
persons convicted under the old criminal law hatdualen a different kind of punishment or
in some limits greater than those required by #he law, than we would be in a situation of a
violation of this constitutional principle.

In what regarding the current provisions of theidet 14 paragraph (3), relating to the
additional penalties, education and safety measmeesan observe that their modification is
justified since they allow the new criminal lawlie retroactively enforced, even if it contains
some provisions more stringent than those of thdelaw. As in the cases mentioned above,
the regulation currently in force was designedaahat time, for reasons of public interest.
Currently, it would be contrary to the constitu@brprinciple which allows a retroactive
enforcement of a criminal law only if it's more fanable.

A substantive change introduced by the new Crim{Datle is the fact, among its
provisions are no longer previewed that regulatithgg optional enforcement of the most
favorable criminal law in the cases the punishmeraiready established by a final sentence”
as provided in the Article 15 of the current CrialirCode. From the explanations of the
Governmernt, which accompanied the draft new Criminal Codeirdurthe debates in
Parliament, we can conclude that the reason todapathe regulation in question is the
application of the principle of separation of themers in state, explicitly enshrined in the
Constitution. Based on this, it was considered biediveerres judicataas an attribute of the
judiciary branch and the principle tife most favorable criminal laas a result of adopting a
new criminal law by the legislative power, must &dalance. The legislator's aim was a
judicial sentence to be subject of modification tne legislative branch, only in some
exceptional circumstances. Specifically, if a cnali penalty was established by a final
sentence, then it will be rightly changed by thes h@w, according to the Article 6 of the new
Criminal Code, only if the nature differs or thmit of the penalty exceeds from those of the
new law. The reason is obvious, namely, to avoidoaflict with another constitutional
principle, namelythe legality of the penaltie©therwiseyes judicatacan not be changed by
the legislative or executive branch.

5. The temporary criminal law enforcement.

The provisions relating to this matter can be foumdhe both criminal codes. The
novelty is the fact, beside the provision of therent Criminal Code in Article 16, namely
“the temporary criminal law must be applied to tbemes committed while it was in force,
even if the act not been prosecuted or tried at thmae”, in the new Criminal Code, the

®> See*** Noul Cod Penal. Expunere de motiviHamangiu” Publishing House, Bucharest, 200%.p.
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legislator has added a definition of the tettemporary criminal law”. Thus the Article 7,
after the paragraph (1) which integrally took otlee content of the provision mentioned
above, states in the paragraph (2) that the temparaninal law is that'...which provides
the moment of its out of force or whose enforcenselimited by the temporary nature of the
situation which entailed its adoption'The definition has a beneficial effect in terms of
clarifying the concept ofemporary criminal lawbut otherwise, it does nothing but takes the
definition already existing in the Romanian crimidactrine.

Nevertheless, a problem in question still remaimdear after the adoption of the new
Criminal Code, namely that concernirige ultra-activity of the temporary criminal law,
because this temporary criminal law will be repthbg a new criminal law, most probably, a
more favorable one. The authors in Romanian crimg@ctrine support two contrary
opinions.

On one side are those who argue that the temporamnal law will be applied even
after the period it was in force, for the acts catted during that period and still not
definitively tried. The reason would be that itetexpress will of the legislator in this respect
since it explicitly regulated §0Otherwise, given the limited and not very longige: of time
during which it becomes effective, this temporaay lwill be deprived of efficiency in a
significant manner even more because is to be éqgbabat most of these acts will be
prosecuted and tried beyond the expiry of the teargdaw.

On the other side are those who argue that theaempcriminal law cannot be an
exception to the general rule of the enforcementhef principle ofthe most favorable
criminal law, as it has been expressly provided in the Conistituand prevails over any
provision of the Criminal Code. They say also,dt being provided an explicit exception of
the enforcement of this principle in what concegnithe temporary criminal law, a different
interpretation would cause major disruptions ircfice’.

Although the first view can be seen as a corregairaent in the need for an effective
enforcement of the temporary criminal law in a vepgcial period, we believe that given the
legal force of the principle which allows a moresdeable criminal law to be enforced
retroactively is likely to seriously limit thatra-activity of the temporary criminal law.

Conclusions

The changes introduced by the new Criminal Codatirgl to the matter othe
criminal law enforcement in timén the greatest part of them, were expected domug time
ago, for various reasons. Firstly, the enforcenoéiat criminal code, older than 40 years, who
survived a radical change of political regime, vie@soming more difficult to be enforced in
the same time with a new Constitution adopted i811%hich follows the model of the
democratic states and which provides guaranteggsrand freedoms for the citizens. Even if
not strictly in the matter discussed above, thevigions of the current Criminal Code clashed
several times the constitutional principles andefoe, the Constitutional Court was asked to
adjust a great part of these provisions. Over itlne,tthe number of these unconstitutional
provisions became greater and greater, and it heated the impression of a “patched
building which does not deserve to be reneweddbetentirely rebuilt”.

If the legislature has succeeded to create a madetefficient legal framework in the
matter to which we refer, is too early to say. What see is that the mechanism of
harmonization of each criminal provision with thenstitutional principles did work
efficiently and therefore, in the future, as lorggtlais Constitution remains unchanged in what

® See, T. Vasiliu, G. Antoniu§. Dang, Gh. Dirangi, D. Lucinescu, V. Papadopol, D. Pavel, D. Popestu,
Ramureanu, Codul penal, comentati adnotat, Partea genera] “Editura Stiintifica” Publishing House,
Bucharest, 1972, p. 83.
" See, M. Basaralirept penal. Partea generalvol. | & II, “Lumina Lex” Publishing House, Bucharest, 1995,
p. 61.
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regarding the principles above mentioned, we beliethat the exceptions of
unconstitutionality with respect to the criminabpisions will be invoked to a lesser extent.

Another category of changes were determined bystih@o-political realities that
characterize Romanian society nowadays. We reféredact Romania is a Member State of
the European Union, which requires certain starglardhe national legislation and also to be
harmonized with those belonging to other MembeteSta

On the other hand, as a State Member of the CoahE&ilirope which requires certain
standards in the administration of justice, implycirecognizing the jurisdiction of the
European Court of Human Rights (ECHR) and the rewendations of this court, the
Romanian state had to adapt its criminal legistatiocluding the provisions of the new
Criminal Code. There were not just a few the cotmis of the Romanian state by ECHR'’s
decisions caused by certain criminal provisionscivhiiolated the Human Rights Convention
and consequently, the legislator had been enfotoeddopt the new Criminal Code in
accordance with these ECHR’s requirements.

As a final conclusion we say that essentially ie tiear future for the new Criminal
Code is to enter into force, together with somecpdairal provisions, highly correlated, as to
allow a proper enforcement. It is quite possiblatteome of its provisions are still not
appropriate from a constitutional perspective orraéhation with the requirements of the
European standards but all these troubles can dmvesed. Its entering into force, even
though with some challenged provisions, will be #meall evil if comparing with the evil
burden by the Criminal Code adopted in 2004 whidhndt ever enter into force.
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