AGORA International Journal of Juridical Sciencegw.juridicaljournal.univagora.ro
ISSN 1843-570X, E-ISSN 2067-7677
No. 4 (2013), pp. 248-253

BRIEF CONSIDERATIONS ON THE FINANCIAL CRISIS AND
INSOLVENCY OF THE ADMINISTRATIVE-TERRITORIAL UNITS IN
THE VIEW OF THE NEW REGULATIONS

E.N. Vélcu, I. Didea, G. Popa

Elise-Nicoleta Valcu

Faculty of Law and Administrative Sciences

University of Piteti, Pitesti, Romania

* CorrespondenceUniversity of Pitgti, Faculty of Law and Administrative Sciences, 71
Republicii Blvd., Piteti, 110014, Romania

Email: elisevalcu@yahoo.com

lonel Didea

Faculty of Law and Administrative Sciences

University of Pitati, Pitesti, Romania

* CorrespondenceUniversity of Piteti, Faculty of Law and Administrative Sciences, 71
Republicii Blvd., Piteti, 110014, Romania

Email: prof.didea@yahoo.com

George Popa
“Ovidius” University, Constaa
* Correspondence: George Popa, 1 Aleea Uniugiisit., Constata, Romania

Abstract:

The reason for which the Government Emergency @rdia No 46/2013 regarding
the financial crisis and insolvency of administvatiterritorial units is the fulfillment of the
obligations assumed by Romania in order to redulce bverdue registered by the
administrative-territorial units to their suppliersf goods, services and works. The article
aims to analyze the general framework and the gtoces regarding the coverage of the
liability and the financial recovery of the admimaive-territorial units which are in a
financial crisis or in insolvency, relating to tlgeeneral framework for insolvency, namely
Law No 85/2006, as well as the Law No 273/2006 migg local public finances updated
and amended by Law No 13/2011.

Key words: financial crisis, insolvency, financial recoveryapl main credit

release authority, bankruptcy judge, National Regidor the Insolvency Cases of the
administrative-territorial units

Introduction

The normal performance of the commercial activaguires that all professionals
who have assumed contractual obligations to resgieh according to their provisions. The
nonperformance of the obligations, in general, esdly of the financial ones, at their
expiration, produces negative consequences notfonlthe creditor, but also for the other
merchants with whom the creditor has legal relasiom the meaning that the nonpayment of
the obligations assumed according to the contracthe debtor have chain consequences
also for other merchants, finally leading to a fintéal blockage with serious effects against
the security of the credit, one of the economiausil

The nonperformance of the financial obligationshegir expiration can be determined
by the lack of liquidities of the merchant-debtaused by financial difficulties.
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In such situation it is raised the question regaglthe treatment applicable for this
category of merchants. In the support of finding éimswer, the Romanian legislatior brings
its contribution, in the meaning that after 198%em the market economy has been
introduced, was adopted the Law No 64/1995 on theqalure of reorganization (the notion
"recovery"” is the terminological equivalent of te@me notion from the French law) and
judicial liquidation (the notion "liquidation" ishite modern equivalent of the notion of
"bankruptcy ").

Under the impact of the critics arguing the abandmmt of the institution of
bankruptcy, the title of the Law No 64/1995 was ified by Government Emergency
Ordinance No 58/1997 becoming the law "on the pdace of reorganization and
bankruptcy". After 10 years, the Law No 64/1995 whsogated and replaced by Law No
85/2006 on the procedure of insolvehcy

The new law is mostly a reproduction of the Law 6&1995, substantial
modifications being made for practical consideragb

Law No 85/2006 is completed, to the extent of tta@inpatibilities, with the New Code
of Civil Procedure, New Civil Code and RegulatiddC) No 1346/2000 on insolvency
proceeding$

Yet even this last variant is not considered satisiry because it does not include
preventive proceedings that will allow the avoidarut the debtor's insolvency, as other EU
legislations state. These legislative gaps wereorerd by the adoption of Law No 381/2009
regarding the preventive concordat and the ad-haadaté.

The insolvency stated by Law No 85/2006 is gerardldoes not refer to autonomous
administrations or to the administrative-territotianits, for which the legislator states
special provisiors

I. Comparative analysis regarding the concepts ofifiancial crisis and insolvency
in the view of the G.E.O No 46/2013 on financial @is and insolvency of
administrative-territorial units

A) The financial crisis of the administrative-territorial units

G.E.O No 46/2013 emerged in the context of the imance of a new stand-by
agreement with the International Monetary Fund.otder to conclude this agreement,
Romania had to reduce the maturing debts to sexvassets and works suppliers.

This regulation states the general framework amdpttoceedings for covering the
passive and for the financial recovery of the adstiative-territorial units found in a
financial crisis or in insolvency.

Art 2 of the G.E.O No 46/2013 is reserved for défins, namelyfinancial crisis and
insolvency.

From the analysis of Art 2 Let®n nt), r') and f), both thefinancial crisis,as well as
the insolvencyare those conditions of the patrimony of administeaterritorial units,

! Official Gazette of Romania No 359/21 April 2006

2 Stanciu Grpenaru,Tratat de drept comercial romagrd Edition reviewed according to the New Civil @od
Universul Juridic Publishing House, Bucharest, 2012

® It mostly aims the creation of a simplified proaesl applicable for merchants found in special sitms or for
those who have declared by an application the@ninto go bankrupt, was amplified the role of thediors'
assembly and of the creditors' committee for thaiegtion of the procedure, were enlarged the rasihdities
for the judicial administrator and liquidator, asgluced some terms in which the procedural docusmeanst be
filled in, is simplified the procedure of summonjnmtification and communication in the NationalnReuptcy
Register.

* Published in the EU Official Journal No L 160/3thé@ 2000.

> Official Gazette of Romania, No 870/14 October 200

® Law 503/2004 on the financial recovery and bankcymf insurance undertakings is applicable for the
insurance companies; Government Emergency OrdinBlioc20/2004 on bankruptcy of credit institutions is
applicable for credit institutions, the ordinan@riy completed and amended by Law No 278/2004.

" The financial crisis was previously stated by Atof the Law No 273/2006 on local public finances.
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characterized by the existence of a financial difiy, by the serious lack of financial
liquidities, which leads to the impossibility torfm their obligations, liquid and on term for
a certain time.

Specifically, the difference between these twoardti(financial crisis and insolvency)
Is represented by the fact that tivencial crisisis presumed in the following situations: a)
noncompliance with the payment obligations, ligamd on term, older than 90 days and
exceeding 15% of the annual budget of that admatige-territorial unit; b) noncompliance
with the salary rights stated in the budget of mes and expenses for over 90 days from their
term, while thansolvencyis the situation of the administrative-territonalit, characterized
by the insufficiency of the funds available for paythe debts on term and is presumed in the
following cases: a) noncompliance with the liquidiaon term payment obligations older than
120 days and exceeding 50% of the annual budgttouti considering those in litigation; b)
noncompliance with the salary rights stated inlibdget of incomes and expenses for over
120 days from their term.

A closer analysis of the text reveals that the pduce of financial crisis is not a
judicial one, but a pure administrative one triggeby the deliberative authority, which, after
taking this decision, empowers tleeedit accountanto draw aproject for a financial
recovery plan.

It must also be emphasized the fact that proceafuiieancial crisis does not represent
a mandatory stage previous to insolvency. If thguirements for insolvency are met, the
administrative-territorial unit shall be declaredalvent, without a previous initialization of
the procedure of financial crisis.

Art 3 of the G.E.O No 46/2013 states the idea tate a large category of persons
stated by Art 74 of the Law No 273/2006, namely thain credit accountant of the
administrative-territorial unit, the chief accoumtaf the local public authorities, secondary
or tertiary authorizing officers from the publicrgiees subordinated to local councils,
different creditors etc., have only the abilityinorm about the financial crisis, only the main
credit accountant has the obligation to inform dliba financial crisis, otherwise he shall be
sanctioned according to Art 114 Para 1 of the GIEo16/2013.

Within 5 days from the adoption of the decisiortistathe crisis by the deliberative
authority, the main credit accountant has to regussegistration in the local register of
financial crisis of the administrative-territoriainits, managed by the county general
directorates of public finances, or of Buchareste Bituations in which a financial crisis is
opened or closed are monthly communicated to theestty of Public Finances.

Also, within the term of 5 working days from theogdion of the decision which
declared the financial crisis, shall be formed¢benmittee for situations of financial crisis,
by order of the prefect. The Committee shall bevo&ed by the prefect and shall be formed
by: the mayor or the president of the county cdutioe chief accountant; the manager of the
public service of local interest which generate@ fimnancial crisis, if necessary; a
representative of the general directorate of coumtyBucharest public finances; a
representative of the associated structure ofdbal public authorities from whose category
the concerned administrative-territorial unit istpa

Within 30 days from the adoption of the decisionalhdeclared the financial crisis it
shall be elaborated the plan for financial recou®ryhe main credit accountant together with
the members of the committee for situations of ricial crisis, with the approval of the
county chamber of accounts.

Art 3 Para 2 of the G.E.O No 46/2013 states thatdliberative authority empowers
the main credit accountant to draft the projedheffinancial recovery plan, and Art 5 Para 3
states that the plan is elaborated in common bynie credit accountant and the members of
the committee for crisis situations. In these ctinds, it can be concluded that the main
credit accountant drafts a project of the plan, tnah the elaboration is made based on that
project.
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Of course it can be raised the issue of the duratioelaboration of this project,
because G.E.O No 46/2013 does not state anythimg #fus.

The plan is approved ey decision of the deliberative authority basedrengroposal
submitted by the main credit accountant, accorthngrt 74 Para 9 of the Law No 273/2006,
being submitted for approval to the deliberativéhauty within 3 days from its elaboration
and shall be adoptedvithin 5 days from its submission. It is shall no¢ adopted, the
deliberative authority shall subject it to a reged. If after the reanalysis is not adopted, it is
considered to be adopted in its original form. Asaoaclusion, regardless of whether the
deliberative authority adopts it or not, is shaldonsidered adopted anyway.

Monthly, the main credit accountant shall sendporeregarding the evolution of the
plan for the members of the committee and for thlédrative authority, and the Committee
for crisis situations controls the accomplishmdrthe measures stated by the flan

The cessation of the financial crisis shall be alexd by a decision of the deliberative
authority, at the request of the main credit actaninwith the advisory opinion of the
committee for financial crisis situations, if: @y fL80 calendar days were not emphasized the
criteria which determined the financial crisis; #e met the criteria for declaring the
insolvency, case in which the administrative-terrél unit is subjected to the procedure of
insolvency.

B) The insolvency of the administrative-territorial units

In the procedure of the insolvency of the admiatste-territorial unit the participants
are different than the ones from the "common lardcpdure of insolvency. According to art
5 of the Law No 85/2006 the participants in the omm law procedure of insolvency are the
courts, the syndic judge, the judicial administrand the liquidator. According to Art 14 of
the G.E.O No 46/2013 the participants in the pracedf insolvency of the administrative-
territorial unit are all the above mentioned, pllae main credit accountant for that unit, the
deliberative authorities (local councils of commsie cities, County Councils or the General
Council of Bucharest), without the liquidator, besa the present norm does not state the
possibility of liquidating an administrative-tewital unit.

Regarding the causes to be decided for the insojvare in the competence of the
court in whose teritorial area that administratigaitorial unit is located, being trialed by a
syndic judge.

The appeal against the decision of the court siealirialed at the Court of Appeal,
being submitted only for the reasons stated by488 of the New Code of Civil Procedure (8
reasons for appeal), and the appeal court shablgeto annul and retrial under Art 498 of the
Ssame code.

The term of appeal is 10 calendar days from thencomication of the decision, if the
law does not state differently. The appeal is édaby specialized panel of judges within 30
days from the submission of the case file to tharCof Appeal. In order to trial the appeal,
shall be sent to the Court of Appeal, in copiesifoed by the chief-clerk only the documents
concerning the resolution of the appeal, selectethé syndic judge. If the court of appeal
considers necessary other documents from the limigise file, shall notify the parties to
submit them in a certified copy.

The main attributions of the syndic judgaccording to the present law, are:

a) Issuing a motivated decision for the opening ofghmedure of insolvency;
b) Judging the contestations stated by the adminig@rdaerritorial unit against the
requests of the creditors to open the procedure;

® Art 10 of the G.E.O No 46/2013.

° The attributions of the syndic judge are limitasl the judicial control of the activity of the judhd
administrator, to the trials and judicial requestgiarding the procedure of insolvency. The manageri
attributions belong to the judicial administrataorto the main credit accountant of the adminisieaterritorial
unit if his right to exert the attribution of magnedit accountant has not been suspended.
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c) The motivated appointment of a judicial administraby the decision to open the
procedure of insolvency, the establishment of kisbaitions, the control over his activity
and, if necessary, his replacement;

d) Trialing the requests submitted by the judicial adsetrator to cancel the transfer of
assets performed previous the opening of the ptweed

e) Judging the contestations submitted by the admatige-territorial unit or creditor
against the measures adopted by the judicial agtramor;

f) The admission and confirmation of the plam fimancial recovery of the
administrative-territorial unit;

g) Solving the contestations stated against the repdthe judicial administrator;

h) Establishing the suspension of the enforcememtegulures against the administrative-
territorial unit;

i) Trialing the actions submitted by the judicianainistrator for the suspension of the
payments performed by the administrative-territasidts to its creditors after the declaration
of insolvency and until the elaboration of the planpaying the debts to the creditors;

j) Trialing the actions submitted by the judicialmainistrator and the Committee of
creditors for the annulment of the fraudulent doeats concluded by the main credit
accountant;

k) Issuing the decision to close the procedurasilvency.

Art 55 of the G.E.O No 46/2013 points out the doeuats to be submitted with the
voluntary request to open the procedure of insalyeamong which we mentiahe list of
the most important public services that the adrriaiive-territorial unit must provide during
the procedureAccording to Art 56 of the G.E.O, if the list withe necessary documents is
not attached to the case file in good time, thauestito open the procedure of insolvency
shall be rejected.

The creditors may oppose the decision to open tbeepure of insolvency issued by
the main creditor accountant.

If the request is expressed by the credifothe main credit accountant may submit an
appeal. The failure to submit an appeal has ascdzensequence the opening of the
procedure of insolvency. Thus, according to Art'#&3the administrative-territorial unit does
not challenge the insolvency within the term stdigdirt 60 Para 2, the syndic judge shall
rule to open the procedure of insolvency.

The immediate effect of the opening of insolvenoxpsists in the fact that all judicial
or extra-judicial actions initiated against the amistrative-territorial unit are suspended

The recovery plan exclusively aims the procedurensblvency, because, in the
hypothesis of the financial crisis of the admirasitre-territorial units, there is the plan of
financial recovery, different than the recoveryrpfaom the procedure of insolvency. This
must state both a plan to pay the debts to theitored as well as measures aiming the
restructuration of the administrative-territorialit) restricting the administrative apparatus,
giving up some investments etc.

The plan shall be elaborated by the judicial adstiator together with the main credit
accountant within 30 days from the appointmenthef judicial administrator and shall be
communicated by him to all the creditors, mentigrine date of the meeting of all creditors,
which shall debate this plan.

1% As an effect of the requests to join the staternéaffairs expressed by the creditors shall benfat a table of
claims which can be appealed both by the creditmsyell as by the administrative-territorial uffihis table is
preserved by the clerk of the court.

In this regard see Art. 66.
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In order to be adopted, the recovery plan mustdpecaved by the Public Finances
General Directorate of counties or Bucharest andheyCourt of Accounts, also being
necessary the approval of the deliberative authorit

The approval of the recovery plan shall be madectbditors' assembly, with the vote
of the majority, representing two thirds of theueabf debts.

Conclusions

We consider that this law represents a legislatmenality imposed by the economic
reality specific for the administrative-territoriahits, entities having in the present of 2013
serious financial crisis generated on the one Hgnthe global financial crisis, and on the
other hand by the agreements concluded between itaraad the International Monetary
Fund.
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