AGORA International Journal of Juridical Sciencegw.juridicaljournal.univagora.ro
ISSN 1843-570X, E-ISSN 2067-7677
No. 4 (2013), pp. 230-238

PROTECTION OF HUMAN RIGHTS IN EUROPEAN COMPETION
LAW

E. D. Ungureanu

Diana Elena Ungureanu

Christian University Dimitrie Cantemir,

Juridical and Administrative Sciencies Faculty

Judge, Court of Appeal Piie

Trainer, National Institute of Magistracy

*Correspondence: Diana Elena Ungureanu, 53 “Regiisabeta” Blv., Sector 5, Bucharest,
Romania

E-mail: dianaungureanu2004@yahoo.com

Abstract

One of the most common defenses raised by bussnesgected by the Commission
relates to violations of privacy, correspondencel drome, protected by article 8 of the
Convention, namely that the Commission's investiggiowers, often regarded as excessive
or exorbitant discretionary do not meet the stamdaf "necessary measure in a democratic
society", set out in article 8 paragr. 2 of the @ention to justify interference under paragr.
1.
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1. Introduction.

"Guardian of European competition policy” Europe@ommission (the Commission)
is entrusted and, consequently has the properlfrungents of the effective application of
Community competition law.

In order to ensure the effective application of @mmity competition law, enhanced
investigative powers of the European Commissionretidnal competition authorities, under
Council Regulation (EC) no. 1/2003 of 16 Decemi@@2implementing rules on competition
laid down in art. 81 and 82 of the Treaty estabhghthe European Community (now art.101,
102 TFEU) raised many issues in terms of rightshened in the Convention (European)
Human Rights and Fundamental Freedoms (herein#fi@iConvention) in particular Article
6 and Article 8.

2. The European autonomous notion of “home”.

One of the most common defenses raised by busméssgected by the Commission
relates to violations of privacy, correspondenced &ome, protected by article 8 of the
Convention, namely that the Commission's investiggbowers, often regarded as excessive
or exorbitant discretionary do not meet the stathddr'necessary measure in a democratic
society"”, set out in article 8 paragr. 2 of the @amtion to justify interference under paragr. 1.

This defense was first invoked in National Panasolm this case, two Commission
officials arrived without notice at the point ofls@anasonic, having a Commission decision
authorizing an unannounced inspection of all cogpdocuments. The inspection began
without company lawyer, who arrived three hourseratnd lasted seven hours, the two
Commission officials raising officials copies ofamnents and notes. Panasonic challenged
this procedure, alleging breach of Article 8 of @envention. European Court of Justice
(hereinafter ECJ) ruled in that case that the icspe powers of the Commission under
Regulation 17/62, the first Regulation implementArticles 81 and 82 TEC, which allows it
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to conduct an investigation without prior noticeedaot defeat any rights arising from Article
8 of the Convention, since they are provided by &g necessary in a democratic society for
the preservation of the community's economic welfar

Three decades after the first judgment, it is sgilestionable whether the protection
offered by the ECJ against the arbitrary use of ggewconferred on it by Chapter V of
Council Regulation (EC) no. 1/2003 is equivalent ttee protection afforded by the
Convention in the light of the right to privacy, roespondence and home. This question
becomes especially relevant because, even ineé@nilyle, the new Regulation 1/2003 states
that he "(...) respects fundamental rights and miesethe principles recognized in particular
by the Charter of Fundamental Rights of the Eurnpdaion”.

2.1.Applicability of Article 8 ECHR to professional offices. The provisions of art. 8
para. 1 of the Convention guarantees the right to privacy, correspondence and home.

For the purposes of art. 8 of the Convention, tiilgist includes the right of individuals
to have a home, a place that is freely chosen, evib@rcarry personal life permanently
protected from unwanted interference from others.

Both privacy and family life and the right to casp®ndence are in strong correlation
with the notion of the residence of a person.

Domicile is usually defined as the physical spabene a person pursues his private or
family life.

From the perspective of the ECHR jurisprudence ctirecept of "home" in the sense
of Art. 8 of the Convention, however, is an autoooiconcept which is not limited to homes
that are occupied or acquired legally. Qualificatiof a particular area as home for the
purposes of art. 8 actually depends on the specificumstances of each case being
considered, in particular the existence of a sigffitand continuous links with a particular
place. The concept of home has a broad interpoetati the ECHR, is included in the broad
concept of privacy. Therefore, what it has to betguted is the place where a person could
legitimately expect to not be bothered by the autiles or other intruders.

The Court of Luxembourg raised firstly the issueapplicability of Article 8 of the
Convention, in the context of an economic oppositm a Commission inspection, under the
scope of Regulation nr.17/62. In 1987, the Commissiecided to conduct a investigation of
chemical companies producing chemicals and polyetiey including the German company
Hoechst. Inspections were carried out on three siaoa: firstly, the Commission officials
were accompanied by officials of the national cottip@ authority, secondly they were also
accompanied by two policemen but they left, saytimf a search warrant is needed. Then
NCA addressed to the competent national court oheroto obtain the warrant, but the
application was rejected, the court arguing thataot likely to establish a presumption of the
existence of agreements or concerted practicepragied.

Finally, the Commission obtained a warrant, but $barch took place just over two
months. Hoechst appealed the Commission decisipnsimg a fine for non-compliance with
the Commission's investigation, arguing that it wastrary to Article 8 of the Convention, as
it had been issued no judicial warrant. E.C.J.dtdtat Article 8 does not apply to commercial
establishments, only private dwellings of natumisons.

Hoechst case was reaffirmed by E.C.J. in cases Bemelux and Dow Chemical
Iberica. Moreover, in case Limburgse Vinyl Maatgghip NV and others against the
Commission, the applicants alleged that the inspestcarried out by the Commission
breached the principle of inviolability of the homas enshrined in Article 8 of the
Convention, but the ECJ stated that "the fact thatECHR jurisprudence relative to the
applicability of Article 8 of the European Convemnti businesses changed after the cases
Hoechst, Dow Benelux and Dow Chemical Iberica has direct implication on the
considerations of the solutions adopted in thesesmas".

But, in the ECHR case law, the residence acquiegs meanings, widening its scope
and covering the place where a person carries rofegsional activity and, within certain
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limits, the offices and agencies of companieshlsa tegard, it was stated by the doctrine that
we are witnessing the consecration of a "commepeighte lives".

In this purpose it should be mentioned the Stragpb@ourt decsions in the cases
Kopp v. Switzerland and Niemietz v. Germany.

In the first case, E.C.H.R. found that the busim@smises such as offices of attorney
(law firm in this case Kopp and associates), amt glathe person's home, being under the
scope of notion of privacy.

With regard to the second case, the plaintiff (attg Niemietz) complained that the
search conducted by the judicial authorities in |8 office is a violation of art. 8 of the
Convention, because damaged his cabinet cliemeleeputation as a lawyer.

The German government denied the existence offén&srce, arguing that art. 8 of the
Convention defines a border between private lifd home, on the one hand and business
premises, on the other hand.

E.C.H.R. held that there is no reason not to ineludder the scope of the notion of
privacy the professional or business activitiesthi@ case of a liberal profession, their work
may be part of their lives to such an extent tha impossible to distinguish in what quality
they work at a time.

Regarding the English word “home” in the contexadf 8, the European Court found
that in some Contracting States, including Germainis recognized that it is extended to
business premises. Moreover, this exegesis comsl iagreement with the French version
of the text, whereas the term "domicile” has a widennotation than the home and may
include, for example, the office of a person perfimg a profession, such as the lawyer.
Also, E.C.H.R. noted that, in general, to interpteé words "privacy" and "home" as
including certain professional or business acgsitdr premises would answer to the essential
object and purpose of art. 8 to protect the indigldagainst arbitrary interference of the
authorities.

So, the professional premises can be includedarcdimcept of "home" in the sense of
art. 8 ECHR and the Court considered that the siglgéputed were ignored considering the
conventional rules.

This interpretation is further confirmed in the eas Société Colas Est and others
against France, where the ECHR tooking into accdhat dynamic interpretation of the
Convention, as living instrument, which must beeipteted in the light of current living
conditions, considered that it is the time to retpg that, in certain circumstances, the rights
guaranteed by article 8 paragr. 2 of the Conventiay be interpreted as including the right
of a company to respect its registered officeagsncies and professional venues.

After hesitations in causes Hoechst and Dow Chalnfiierica, ECJ followed the case
law of E.C.H.R. in the cases Société Colas Estadiners and Niemietz v. Germany v. France
and extended the protection afforded by the rightespect the home and the headquarters of
companies in cases concerning a search at the ggernaf this company in competition law
investigations by the Commission. The developmdnjudsprudence of E.C.J. aimed at
ensuring the EU law effective protection againsiteary or disproportionate intervention by
public authorities in the sphere of private aci@gtof individuals or businesses.

The argument that Article 8 does not apply to comumé premises can not survive
subsequent to jurisprudence Niemietz and SociétaésCBollowing this case, the exercise by
the Commission of inspection powers conferred byickr 20 of Regulation no. 1/2003
constitutes an interference within the meaning niclea 8 paragr. 1 of the Convention.
Therefore, the question is whether the proceduagst of the Commission are justified
according to the criteria set out in article 8 gard of the Convention and, in particular, if it
meets the requirement of proportionality to constit a necessary measure in a democratic
society".

3. Inspections national competition authorities andthe Commission. Possible
interference and its justification
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a) Inspections at the premises of undertakingsAccording to paragraph 2 of Article
20 of Regulation 1/2003, the officials and othecampanying persons authorised by the
Commission to conduct an inspection are empoweécednter any premises, land and means
of transport of undertakings and associations deuakings; to examine the books and other
records related to the business, irrespectiveefriadium on which they are stored; to take or
obtain in any form copies of or extracts from sudoks or records; to seal any business
premises and books or records for the period anldet@xtent necessary for the inspection; to
ask any representative or member of staff of théettaking or association of undertakings
for explanations on facts or documents relatingh® subject-matter and purpose of the
inspection and to record the answers.

As noted above, subsequent to jurisprudence Niemamai Société Colas, the exercise
of the Commission's powers of inspection confetygdArticle 20 of Regulation no. 1/2003
constitutes an interference within the meaning ofice 8 of the Convention paragr. 1.
Consequently, the criteria identified above are atdevant in order to check the compliance
with the conditions required to justify the intedace and to determine whether the "raids" of
the Commission are justified, according to theecidt of paragr.2 Article 8 of the Convention
and, in particular, whether these meet the requergnof proportionality to constitute "a
necessary measure in a democratic society".

E.C.H.R. conducted a first analysis of this requieat for an inspection in a
competition case in Société Colas Est and othamsigFrance. For the justification for the
interference, the Strasbourg Court held that theestgative powers of the national
competition authority had a legal basis and pursadédgitimate aim, namely "economic
welfare of the state" and "crime prevention". Hoe\E.C.H.R. found that the inspections
were not necessary in a democratic society, in geomproviding adequate and effective
guarantees against abuse. The competition autehad very wide powers which, under the
law, it confers exclusive jurisdiction to determitie appropriateness of the number, duration
and scope of inspections. Moreover, those inspestiad taken place without a prior warrant
issued by a judge without a police officer beinggant.

In light of the conflict between the two Europearuis, the ECJ decided, finally, in
case Roquet Fréres, to support the position ofsBt@g. Thus, under the old regime
introduced by Regulation nr.17/62 in preliminaring in Case C-94/2000, Roquet Freres SA
v. Commission, the ECJ especially stated on therpnétation of art. 14 of this Regulation, in
particular on the scope of the inspection powershef Commission, national competition
authorities' obligation to provide assistance drelgowers of national courts when they are
asked to authorize the entry into the premisesohemic operators.

In this case, E.C.J. looked particularly where @toic operators oppose inspections
by the Commission and must ensure penetration fiotce in such areas, requiring the
assistance of national competition authorities smmetimes judicial authorization issued by
the competent national court. Such authorizatiory i@ required to ensure the efficient
preventive inspection. E.C.J. found that, once sie@ with a request for authorization of an
investigation without the cooperation of the respecentity, so that involves entering into
force in an enclosure, the national court mustrdetee whether coercive measures ordered
are not arbitrary and are proportionate to thestigation. The national court can not rule on
the need for an inspection ordered by the Commmss$m® review the legality of the
Commission decision is subject to review only by HCJ.

E.C.J. stated that, in accordance with art. 14.p8&yaf Regulation No 17/62, the
Commission must give reasons for the decision whigé an inspection, stating its purpose
and object.

First, the measures taken to verify the effectimedzict an inspection are not arbitrary,
the court must determine whether there is evidehe® infringement of competition rules by
the economic agent. Commission must show the ¢tbatthe has evidence. The court can not
claim to be submitted to the information and evidemvailable to the Commission's file,
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which its suspicions are unfounded. E.C.J. stressethis regard that it is particularly
important that the Commission to ensure the anotyyofi certain bodies of its information
sources to ensure the prevention of anti-competjihactices.

Second, to verify that measures taken are prop@at#éto the survey, the national
court must determine that such measures do notitdgaghe aim pursued, a disproportionate
and intolerable interference.

In this respect, the national court must indicate:

- Essential aspects of the infringement, namelgat supposed to be affected market
description and nature of the alleged restrictibncampetition, without being absolutely
necessary to define precisely the relevant maketetermine the exact legal nature of the
breach or to indicate the period where the infrmgat occurred;

- The way in which it is assumed that the operatanscerned are involved in the
violation;

- Evidence sought, in the most precise and inspecgiowers conferred on the
Commission representatives;

- If the assistance of the national authoritieseguired as a precautionary measure to
counter opposition to the economic question, sugta@ations to convince the national court
that, without prior authorization, would be difficwor impossible to determine violation.
E.C.J. also held that, where the information predidhy the Commission do not meet these
conditions, the national court may reject the aggpion. It is obliged, without delay, inform
the Commission and the national authority which endde request on behalf of the
Commission over these difficulties and possiblyures further explanations to enable it to
properly consider the request.

Information provided by the Commission may be ideld in the decision making
inquiry or request for assistance submitted intéonal or in a response to a question from the
national court.

The findings of this case have been integratedhm mew regulation, some of
Regulation 1/2003, reproducing passages full oé-taw cited.

However, the doctrine considers it difficult to g&is the inspection powers conferred
by Regulation 1/2003 the Commission shall be ac@mgal by sufficient guarantees to pass
the standard set by the ECHR Case Société ColanBstthers against France, and Roquette
Fréres jurisprudence that success was short-lived o

According to paragraph 4 of Article 20 of Regulatid/2003, undertakings and
associations of undertakings are required to subtmitinspections required by the
Commission's decision. The decision shall spedily $ubject matter and purpose of the
inspection, appoint the date of commencement thenwd indicate the penalties provided for
in art. 23 and 24 and the right to have the degisaviewed by the ECJ. The Commission
shall take such decisions after consulting the aditipn authorities of the Member State in
whose territory it is to be conducted.

When the officials and other accompanying persaribasized by the Commission
find that an undertaking opposes an inspectionretdpursuant to this Article, the Member
State concerned shall provide them the necessaistasce, requesting where appropriate the
assistance of the police or of an equivalent eefoent authority so as to enable them to
carry out inspection and if this support requiregharization from a judicial authority
according to national rules, an application forrsagermit, according to article 20 paragraph
7. You can submit an application for such a peramt as a precautionary measure.

In the latter case, national courts may check dmtyCommission decision is authentic
and that the coercive measures envisaged areaaybibr excessive having regard to the
inspection. When checking the proportionality of toercive measures, the national judicial
authority may ask the Commission, directly or tlglouthe Member State competition
authority, for detailed explanations, especiallye treasons for suspecting infringement
Commission art. 81 and 82 TEC and the seriousne#isecsuspected infringement and the

234



E.D. Ungureanu

nature of involvement of the undertaking concernbldwever, the national court may
question the necessity for the inspection nor dehthat it be provided with information in

the Commission's file. The legality of the Commusss decision may be reviewed only by
the ECJ (Art.20 alin.8). The first issue raisedthgse provisions in the light required by the
Société Colas Est due for inspection compliancén aiticle 8 is that, without a judicial

authority in the proper sense of that term, the @asion is empowered to order
investigation itself unexpected, according to &ti20 paragraph 4 of the Regulation. A
second problem is that it ordered an investigatiahout prior judicial authorization.

There are authors who argue that there is no probighis regard since it can oppose
undertaking investigation and if this happens,rtagonal court approval is required, and the
ECJ may still review the legality of the Commissidecision was imposed inspection.
However, the above arguments do not take into adcthe fact that as long as that
undertaking does not preclude investigation, inspes authorized by the Commission shall
remain an independent judicial authority. In adudti national courts are called upon to
authorize inspection if an opposition, not to qimsthe need for inspection, may check only
the Commission decision is authentic and that trexaive measures envisaged are arbitrary
or excessive (Art.20 alin.8) which can not cong#itia guarantee of effective judicial
authorization.

Finally, the fact that E.C.J. may review the letyabf the Commission decision was
required control inspection ensures only a posterater the inspection has taken place,
contrary to the ruling in the case of Société Célas the ECHR imposed a priori requirement
of a judicial warrant. Also, the presence of otilsifrom national competition authority is not
equivalent to the presence of the police officéemred to the ECHR Case Société Colas Est.
One building still uncertain legal doctrine envisgal a possible remedy for this shortcoming,
as a specialized community courts (EC Competitionir§ to ensure ex-ante control of the
Commission's decisions on inspection. Such a mésmanvould be an instrument of
centralization of competition policy whose centdda was just decentralization reform.

However, this tool may prove useful in the investign of multinational cartels in
different states require inspections and therepassibly the issuance of judicial warrants in
as many states.

The new rules further specify regarding the po8gilof the court to require detailed

information on the Commission's reasons for suspganfringement of art. 81 and 82 TEC,
the seriousness of the suspected infringement &ed nature of involvement of the
undertaking concerned, without being able to aslkdoprovided with information in the
Commission's file.
A recent example of the case where it claimed ithdhe Commission) has not fulfilled its
obligation to provide the national court with saoi@int information for it to be able to
determine if the inspection is arbitrary or congrdo the principle of proportionality is
because France Telecom.

This case brings some very important details ims$eof understanding the principle
of proportionality in the interest case.

Court of First Instance (CFI) reiterates that thiegple of proportionality, which is
one of the general principles of Community law, uiees that measures adopted by
Community institutions do not exceed what is appetp and necessary for the purpose
intended, it being understood that, when choicevdet several appropriate measures,
recourse must be had to the least onerous, andlifaglvantages caused must not be
disproportionate to the aims pursued.

In the area of interest case, the principle of prbpnality requires that the inspection
does not cause unacceptable inconvenience andpdtionate to the aims pursued by the
inspection in question.

However, the choice between the Commission mustentlaé inspection carried out
on a simple authorization and inspection orderedabglecision does not depend on the
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particular circumstances such as the seriousnetbe @fituation, extreme urgency or need for
absolute discretion, but needs a research apptepgaen the particular circumstances. As a
result, when an inspection decision only desigredllow the Commission to gather the

elements needed to assess the possible existerae iafringement of the Treaty, such a

decision infringes the principle of proportionality

T.P.l. concludes that it is for the Commission &xide in principle whether certain
information is required to be able to detect aatioh of the competition rules and, even if it
already has evidence or even evidence of the existef an infringement, it is legitimate that
the Commission deem it necessary to have additiomatks allow him to better appreciate
infringement or duration.

b) inspections in other areas. If the inspectiovec@ non-commercial setting, Article
21 of Regulation 1/ 2003 provides that the autlation required by a national court, before
the Commission inspection decision can be made.

Thus, if there is a reasonable suspicion that icerecords or other records and the
inspection activity, which may be relevant to praveserious violation of art. 101 or 102
TFEU, are kept in any other premises, land and smeérransport, including the homes of
directors, managers and other staff members urkilegs or associations of undertakings
concerned, the Commission may, by decision, conduactnspection locations, specifying
therein the object and purpose of the inspectioa,date when indicating right to have the
decision reviewed by the Court of Justice and ii@#ar the reasons that led it to conclude
that there is no such suspicion.

The Commission shall take such decisions afterudtng the competition authority
of the Member State where it is to be conducted.

In this case, the national court verifies that @@mmission decision is authentic and
that the coercive measures envisaged are arbitragycessive having regard in particular to
the seriousness of the suspected infringement, hive@ evidence investigated the
involvement of the undertaking concerned and aeddgtprobability that the records and
registers business related to the inspection tkelpe on the premises for which the license.
The national court may ask the Commission, directlyoy the competition authority of the
Member State concerned, detailed explanations asetklements that are necessary to enable
it to verify the proportionality of the coercive amires envisaged.

However, the national court may, in this case, tesgon the necessity for the
inspection nor demand that it be provided with infation in the Commission's file. The
legality of the Commission's decision may be re@éwnly by the ECJ.

Extension of inspection powers of the Commissiod tnother places than the head
company can raise more serious problems in termsstfying interference, ie the conditions
for the" necessary measure in a democratic society"

This condition is evaluated differently in ECHR wihi¢ is compared to private home
professional office. Thus, Niemietz, E.C.H.R. sugdgea double standard, showing that the
interference justified under article 8 paragr. 2k Convention can go far when it comes to
professional or commercial offices, which meansatge protection for private homes.
First, if these inspections without a judicial vaart is a particular concern when searching
private homes. If the requirement of a judicial raat is of particular importance in this case,
however, it is not a decisive factor in itself.

If the requirement of a judicial warrant is of pewtar importance in this case,
however, it is not a decisive factor in itself. BhiNiemietz, cited above, a search warrant was
drafted in broad terms, providing search and rgigsiocuments without any limitation in
order to reveal the identity of the writer offersiECHR concluding that the manner of
conducting the search has led to violation of msi@nal secrecy to an extent disproportionate
to the aim pursued.

Second, as noted above, to consider the critetableshed by the Strasbourg Court
that pass inspection "proportionality test".
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At first glance, Article 21 of the Regulation appeéo provide sufficient guarantees:
First, authorization by a national court is reqditeefore a Commission inspection decision
can be made. Secondly, the Commission may adoptiaidn only if there is a reasonable
suspicion that certain records or other records thedinspection activity, which may be
relevant to prove a serious violation of art. 101102 TFEU, are kept in any other premises,
land and means of transport, including the homedireictors, managers and other staff in
undertakings or associations of undertakings cowcker Thirdly, the Commission shall
specify therein the reason that led it to concltide there is no such suspicion. Fourth, the
Commission's investigative powers are limited tgibess books and records. Finally, if the
national court has the same powers to check then@ission's decision stated in article 20,
paragraph 3 in Article 21 assigns special powergheck: the importance of researched
evidence (...) and the acceptable probability tihat records and registers related to the
inspection to be kept on the premises for whichittense.

However, even in this case the guarantees provigedegulation can not be
considered safe from any criticism.

The national court may, in this case, to questian riecessity for the inspection nor
demand that it be provided with information in themmission's file. In this regard, one can
not speak of a true national court authorizatiorth®y Commission for inspection in private
homes.

Furthermore, it is possible to E.C.H.R. inspectitmn appreciate the power of
households' directors, managers and other persemtelprises "exceed the limits of what a
competition investigation should aim: the discovefyviolations of competition rules by
businesses. Might consider that extending thespeat®n powers homes of directors is
allowed, but extending them to anyone working far énterprise has a purpose too wide.

5. Conclusions.

Very broad coercive powers of the Commission in cpedlings concerning
competition law, particularly the authority to irstigate and conduct searches, remains a
fertile source of litigation in which the generalneiples of law and fundamental rights have
often been invoked to challenge executive and adtnative action of the Commission, the
parties affected repeatedly asking the Court ofdmiourg to limit and control the exercise
of these powers by reference to fundamental priesipf law.

However, out of the 30 cases of EU competition ldwat have raised issues
concerning human rights, the conclusion that ensergehat EU courts avoided as much as
possible to rule in favor of arguments based ontéx¢ of the Convention or the ECHR
jurisprudence.
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