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Abstract

Engagement is making a comeback to the landscpbeonew Romanian civil
legislation, being known that it has deep rootstie history of Romanian law. The
institutionalization of engagement was justifiedeiperts as a traditional reality in Romania.
This article investigates aspects concerning thawton of engagement, the content of this
sui generis legal act, its legal nature, the substee and procedural conditions, as well as
considerable issues relating to the legal effe€tsngagement, particularly its rupture.
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Introduction

Our old legislations, namely the Calimach, Caragaad Donici Codes, have
regulated engagement as a pre-contract bindingaeies to marriage. Subsequently, the
Romanian Civil Code, following the model of the rate Civil Code, and then the Family
Code, did not regulate engagement, in order to @leolute consistency to matrimonial
freedom. The institution of engagement is conslagrald, being even mentioned in the Old
Testament, where it was represented by the Hebrewd Waras”, meaning marriage
commitment or marriage covenalingagement, a symbol of the union between a mamand
woman, after their solemn covenant to marry, was @resent in Roman 14nas designated
by the term “sponsalia”From a spiritual standpoint, engagement is almasimaportant as
marriage, as it signifies a confession of mutualifgs and a vow to enter into marriage,
while it may also imply the blessing of the relasbip by the parents and by the ChurBht
engagement is legally important only to the exésnthe law recognizes it as such.

A. The place of engagement

Currently, “engagement” as a civil law institutiag inseparably linked to marriage
and is governed by the provisions of Art. 266-2@0tained in Book Il — On Family, Title Il-
Marriage, Chapter | — Engagement, of Law no. 28720fJuly 2009 on the Civil Code, as
republished.

! New civil Romanian Code, Law no. 287/2009, pulgiiin the Official Gazette of Romania, Part |, bl of

24 July 2009.
2. ChelaruMarriage and divorce. Judicial issues on civil,iggbus and comparative law matter92 Acteon

Publishing House, p. 27.
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We emphasize that engagement is specifically aedgdlin international legislations,
such as the German Civil Cddéhe Swiss Civil Code the Italian Civil Code and the Anglo-
Saxon system, etc.

B. The definition and legal nature of engagement

According to the New Civil Code, engagement israf as “mutual promise to enter
into marriage.”

Engagement is nothing but a mutual promise of iager; a solemn covenant of two
persons of opposite sexes to marry, which is ugaahe in a festive setting. Engagement, in
the view of the New Civil Code, is a social, moaald cultural relationship, with possible
legal consequences for unilateral and abusive reptu

Engagement is a civil law institution, includeddaaddressed in the new legal
structure of regulations on family life. The newiCiCode also defines marriage as “(...)
freely consented union between a man and a woméereel into under the law”.

In the academic literature, engagement is notidered to be a contract, but a simple
legal fact which can produce, at the most, exiriesiects to marriage, especially in the case
of unilateral and abusive rupture.

However, there are also views that share the achial hypothesis of engagement,
considering that denying the contractual aspectemmjagement would be divergent to
psychological and social reality. The argumenthefse views lies in the fact that the contract
does not have the contents of a pre-contract ofiagg, so that the parties would not commit
to enter into marriage, but only pledge to loydhy to establish such relationship as to be
likely to lead to marriage.

Thus, matrimonial freedom would not be reachedabse either party may
unilaterally terminate the contract at any timeg,a@s such, they cannot be held responsible
unless the termination was abusive. Therefore,etigagement contract leads to the same
practical consequences as the classification cigement as a simple legal fact.

Recently, according to an emerging view in thedaoac literature, based on the
confrontation of the two pieces of legislationc#n be seen that, while for engagement the
agreement of will is highlighted exclusively, empizain marriage is placed on the legal
status subsequent to the expression of cohsent

According to this view, differentiation is not jifged, since both institutions stem
from a legal act and generate a legal provisistatute governed by law and which cannot be
neglected.

For these reasons, the term of “engagement” mayes two meanings:

a. that of a legal act;

b. that of a legal status.

Thus, engagement is defined as a legal act intwthie future betrothed mutually
promise, by prior agreement, to meet a common gaahely “entering into marriage”, which
can lead us to the idea of convention, following #ynallagmatic promise to enter into
marriagé.

Therefore, we acquiesce in the view that engagemearsui generidegal act, which
entails a certain legal status for the betrothéds tagreeing with the definition given to
engagement, according to which it isagultativelegal status, prior to marriage, stemming
from the mutual promise made, under the law, betweeman and a woman, to enter
marriag€’.

C. The legal characters of engagement

®1900 Germai€ivil Code art. 1297-1302.

* SwissCivil Code art. 90-93.

® Lupascu, D., Ciciunescu, C.M., op. cit., 2011, p. 38
® E. Florian, op. cit. 2009, p. 632-633.

" Ibidem, p. 39
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The institution of engagement, according to tlgulations of the New Civil Code, has
the following legal characters:

1. Engagement is a union between two people

The act of engagement admits an association betwee individuals for the
achievement of a common goal, namely enteringnmacoriage.

2. Engagement is concluded between a man and aamcemengagement is
monogamous
As a legal provision prior to marriage, engagemassumes this essential character of
marriage, being forbidden to people of the same sex

On the other hand, as marriage is controlled byptiinciple of monogamy, as a result
of the exclusive nature of the feeling of love, daoengaged cannot enter into another
engagement, as long as the previous one has ned ¢athb sensy

3. Engagement is freely consented

No circumstances can prevent such persons fromipiog each other to enter into
marriage.

4. Engagement is consensual

In accordance with Art. 266 para. (3) thesis th&f new Civil Code: “Entering into an
engagement is not subject to any formality...”

Consequently, no action is required from any auttyh¢o ascertain engagement, the
parties having full autonomy to decide on how tagibly express their consent.

Unlike marriage, where the Constitution itself yades for the possibility of religious
celebration, occurring necessarily after the cimarriagg, engagement has no such
regulations, but it can be traditionally celebratelgiously.

5. The engagement is entered into until marriage

According to our ancient statutes, engagementtdide followed, within two to four
years, by marriage, but the new Civil Code doesestablish any such term for engagement.

For this reason, the parties may agree, during eéihngagement, on the date of
marriage, just as they are free to not settle amgtin this regard. Whichever variant is
chosen, the legal status of engagement cannotexicec¢ime of marriage.

6. Engagement is based on equal rights and olitigatof the engaged persons

Equality between men and women exists in all amfasocial lif€. In terms of
engagement, this equality refers to both the caditand the relationship between those
engaged.

7. Engagement is entered into only for the purpdsearriage

The mutual promise of the parties concerns ergento marriage, the aim of which is
to start a family.

D. Substantive conditions

According to art. 266 para. (2) of the new Civibde, “Provisions relating to the
substantive conditions for entering into marriaballsapply accordingly, except for medical
certification and the approval of the guardianstoprt.”

Therefore, the substantive conditions for an eagamt take two fornt&

- positive conditions substantive requirementiat must exist in order to enter into
an engagement;

- negative conditions #mpedimentgimpediments to engagemendg factoor de
jure states that must not exist in order to enter am@ngagement.

From the above we conclude that only those whéllfahe necessary conditions
for marriage may become engaged.

8 Art. 48 para. (2) thesis Il of the Romanian Cdnsitin, as republished.

® Law no. 202/2002 on equal opportunities and treatrbetween men and women, republished in the i@iffic
Gazette, Part I, no. 150 of 1 March 2007.

YE Florian, op. cit. 2011, p. 14.
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1. Positive substantive conditions for engagement

Analyzing the provisions of art. 271-277 of them€ivil Code, on the substantive
conditions for marriage, we note that engagemenuires meeting three cumulative
substantive requirementsage required for engagementonsent to engagemenand
difference of sex

Age required for engagement

By custom, engagement can be entered into onbotifi parties are aged over 18.
Therefore, it is civil adulthood that is relevamtré, and not the acquisition of full capacity of
exercisé”.

According to art. 272 para. (2), as an exceptioa,minor who has reached the age of
16 can be engaged with the consent of their pam@mte/here applicable, guardian, only if
there are “reasonable grounds” that the law doeslefine.

However, in case of disagreement between the fsaren consenting to the
engagement, it is the guardianship cblthat decides, in the best interest of the child.

If one parent is deceased or is unable to manilfiest will, the consent of the other parent
will suffice. Also, in the case of shared custothe consent of the parent exercising parental
authority is sufficient.

If there are no parents or guardian, it is indngadle to obtain the consent of the
person or, where appropriate, the authority eutitteexercise parental rights.

The approval of engagement is an element of paresdre, being essentially a
unilateral legal act, revocable until entering éngagement.

As in the case of child marriage both the abusive refusal to consent to the
engagement and the abusive revocation of consenbeappealed to in court, following the
path of non-contentious procedure.

Legal norms do not impose any formal requireménitsconsent, in which case we
believe that it can be given either verbally owiriting.

Consent to engagement

The consent to engagement is the manifestatidmeodvill of the two people who wish
to become engaged, being subject to the followorglitions:
a.it must come from a discerning person, i.e. a pergloo has both intellectual and volitional
capacity. Lack of judgment entails lack of consent;
b.it must be personally expressed by those who wishecome engaged; engagement by
representation is not allowe

" For the capacity to enter into an engagementatseeart. 90 parag. (2) of the Swiss Civil Code.

2 The same situation occurs in the case of childriage. De lege lata regarding the content of “reasonable
grounds”, the doctrine held such grounds to begmaacy, childbirth, serious iliness, concubinage, See, e.qg.
I.P. Filipescu. A.l. Filipescu Treatise of Family LawEighth edition, as revised and supplemented, Vehsiul
Juridic” Publishing House, Bucharest, 2006, p. A2Bacaci, V. Dumitrache, C. Hageanuramily Law “All
Beck” Publishing House, Bucharest, 1999, pp. 18EL%lorian -Family Law,“Limes” Publishing House, Cluj -
Napoca, 2003, p. 26-27.

13 According to the 1864 Civil Code, as amended ifi6l9or the boy and girl under 21 who wanted tomar
parental consent was necessary, and in case ajréésaent between the parents, the father's comnsast
sufficient (art. 131). If both parents were deaduoable to manifest their will “then the grandfattaed the
grandmother from the father’s side and, in thegeadze, the grandfather and the grandmother frormtitber’s
side, shall replace them”, and in the absence afdparents, the guardian’s consent was required1(38).
With reference to: C. Hamangiu, N. Georgealinnotated Civil CodgVol. | (republished), All Beck Publishing
House, Bucharest, 1999, pp. 175 - 176.

' Similarly, on the analysis of the requirements dge exemption for child marriage, with referenceR.A.
Baias, M. Avram, C. Nicolescu Amendments to Family Code brought by Law no. 28872 ,Law” Review
no.3/200810.3/2008, pp. 9-41.

> F A. Baias, M. Avram, C. Nicolescu — op. cit.,18.

' In Roman law, the matchmaker or marriage medigiomxenetaor conciliator nuptiaruny was entitled to
payment Proxenetica jure licito petuntir Here this convention was regarded as contramnpaoality, being
invalid, so that the matchmaker did not receive payyment. (See: D. Alexandresco - op. cit., p. 142)
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c.it must be free, in the sense that there is ncaglestn choosing the future betrothed.
In the legal sense, consent is free if theranareices of consent;
a. it must be full, i.e. unaffected by modalities fercondition, load);
b. it must be expressed without doubts.

As in the case of marriage, consent may be vdibieerror, fraud or violence.
Difference of sex

Engagement can only occur between a man am@man. Although an express
provision to this effect was not required — givee general reference made by art. 266 para.
(2) tolnthe substantive conditions of marriage — éaav, the legislator sought to remove any
doubt”’.

Unlike the other rights and freedoms guaranteedhey European Convention on
Human Rights as belonging to any person, that n® simll be subjected to torture or
degrading treatment, forced labor or being condit¢tece for the same offense, the wording
of art. 12 states that, as soon as they have réatleelegal age for marriage, a man and a
woman have the right to marry. The text does ratesthat any person has the right to enter
into marriage. The difference is fundamental, agfiects the idea that the right to marry is
only recognized to people who have a differentdgjilal sex®.

2. Negative substantive conditions for engagentetediments to engagement

There arede factoor de jure states that must not exist in order to enter o
engagement:

Civil status as married person or an engaged perso

According to the new Civil Code art. 273 Biganiyi$ forbidden for a person who is
already married to enter into a new marriage. Tlo@ipion is also applicable to engagement.
Therefore, a married person cannot be engageddtberperson.”

Likewise, given the specificity of marriage and litasis, we believe that people who are
already engaged may not enter into another engageme

Kinship

It is necessary to distinguish between directtirata, for whom engagement is
prohibited regardless of degree, and collateraltireds, for whom engagement is forbidden
only up to the fourth degree. For reasonable greuad in the case of engagement between
minors, collateral relatives of the fourth degree. cousins) may be engaged.

Adoption

According to art. 451 of the new Civil Code: “Adam is the legal operation which
creates a parental relationship between the adaptdrthe adoptee, as well as kinship
between the adoptee and their adoptive relatives.”

As a result, engagement is prohibited between dioptae and their adoptive relatives, in the
same situations as between natural relatives,@sdad in para. (3) art. 274 of the new Civil
Code regarding marriage.

Guardianship

A guardian, for moral reasons, cannot be engagedhé¢ minor person under
guardianship, as between these two people thera igrohibition to marry. During
guardianship, marriage, as well as engagementrisdden between the guardian and the
minor person under guardianship (art. 275 Civil §od

Mental alienation, mental deficiency or temporaaight of mental faculties

According to art.276 of the new Civil Code, “it ferbidden to marry a mentally
alienated or mentally deficient person.”

Consequently, the mentally alienated or mentadfyctent person cannot be engaged,
regardless of whether or not they are subjectpmhibition order.

7 Art. 266 para. (5) of the new Civil Code.
18 C. Birsan, The European Convention of Human Rjghuk I, p. 850.
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In the case of temporary lack of mental faculijegoxication, hypnosis, delirium,
etc.), engagement is prohibited just as long ag dne devoid of judgment.

E. Formal requirements for engagement

Dominated by the principle of mutual consent, gegaent is not subject to any
formality and may be proved by any available mearsording to art. 266 para. (3) of the
new Civil Code. However, it is considered that moghprevents the parties from concluding
an official engagement (e.g. before a notary pulpitest, etc.) by recording the mutual
promise to marry in writing.

Legal regulations do not impose any requiremelattingy to the bestowing of goods
(engagement ring, any other gifts), so that thbseace does not affect the validity of the
engagement.

Engagement does not necessarily imply factual lmtdtgon, but does it not exclude it,
either.

Consensual union (concubinage), as a toleratetemait fact, but not regulated by
law, is characterized by stable and continuous lmitditgon, without interfering necessarily
with any commitment to marriage; on the contrangagement is a mutual marital promise
that does not inevitably entail the cohabitatiorthedf betrothed. Obviously, concubinage and
engagement are not incompatible; they are not iyteraclusive. We believe, however, that
consensual union can bear the meaning of a tactuahyromise of marriage; since
engagement is confirmed by any available meangjdimgy presumption; it can be supposed
that cohabitation organized like a marriage ispatiog to the will of the parties, a premarital
stagée®. Likewise, it is not required for an engagemenbéorecorded in the registries of any
institution.

F. Proof of engagement

Under the provisions of art. 266 para. (3) of tleev Civil Code, proof of engagement
can be made by any available means (questionirigessges, presumptions, documents, etc.)
permitted by law, or as a contract (when applyihg tule of moral impossibility to
reconstruct a documeft)

Engagement can be confirmed by any available medith®ugh the administration of
evidence may seem very easy, in practice therebmalfficulties in establishing the facts, as
the actual relationship between the betrothedfidit for others to assess objectively.

G. The effects of engagement

From the perspective of promised marriage, engagens neither a necessary
“preamble” to marriage, nor a guarantee of its mi@ation, as it is not binding.

The appropriation of the matrimonial engagemeniveation is made if both the
engagement and the matrimonial convention precedeaiage. Engagement consists of
mutual promises of marriage. Matrimonial conventien concluded as custom before
marriage, to enter into marriage.

The new Civil Code does not show the effects giaglement, but merely regulates the
predominantly economic consequences of breakingriigagement.

The legal act of engagement generates the legalssbf engaged persons. Hence,
there are a number of moral, as well as legal apreseces.

Engagement brings no rights and duties of a patsameconomic nature binding the
betrothed, regardless of how much the marital pgemiould be delayed.

The analogy with marriage provisions relatinghe tights and duties of spouses is out
of the question. It is only the substantive cowdit of marriage that apply to engagement,
excepting medical certification and the approvathef guardianship court.

Y E. Florian, op. cit., 2011, p. 15.
%M. Avram, C. Nicolescu, op.cit., 2010, p. 71.

60



M. C. Ghilea

A special relationship is created between the {man and woman), which must
dominate their behavior in achieving the mutualnpige to marry. In terms of religious
doctrine, engagement is a form of “moral and gtikinship.”

From the perspective of punishing the person wieaks the engagement abusively or
who, by fault, causes the other to break the engage we may state that there are a number
of personal rights and obligations between theoliedd, similar in principle to those of
marriage.

Thus, as an expression of full equality of rigutsl obligations, the betrothed mutually
agree on everything that concerns marriage.

However, without indicating equality between theotlegal institutions, given that
both are based on friendship and affection betveesran and a woman, we believe that it is
not exaggerated to support the existence of muihbdations (respect, fidelity and moral
support).

Apart from the rights and obligations arising frdite nature of engagement, we
believe there may be other reciprocal rights ar@yations in relation to the actual content of
the agreement between the parties.

While in the past engagement necessarily reqaidbegrence to a vow of chastity until
the religious ceremony and, especially, the sgtifurification of the intending spouses,
today they can agree to live and to manage a hoigsabgether, in which case the
engagement can be superimposed on the state aflmoage.

If children were born out of the relation betwabnse engaged, they are born out of
wedlock, according to the relevant legal regime.

The betrothed can choose the matrimonial regirgeseanent which will take effect
from the time of marriage. From this point of vietey have the following options: legal
community; separation of goods; conventional comigunlf they choose a different
matrimonial regime than that of legal communitys tmust be submitted to the notary public
to conclude a matrimonial convention, which takesform of an authentic document.

Since the betrothed are not subject to the matriah@egime, property that had been
acquired jointly during the engagement period igjestt to the rules of co-ownership (shared
ownership by quotas). Note that there is even aumn@tion of co-ownership, in the case of
jointly owned property/.

In considering engagement or throughout its domativith a view to marriage, the
betrothed can make gifts to one another (donatioyghe rules of common law) or receive
gifts from third parties. This latter option carkéathe form of legacy or donation, and the
nature of ownership on that property will be setcading to the will of the original owner.

The betrothed may agree to give each other mhsenmport (the obligation to jointly
bear household costs and the obligation to prosugport).

The rights and obligations of the parties are sse in relation to the determined
content of the agreement between them, as arepatétly, the potential abusive attitude of
disengagement or the wrongful determination tolbtha engagemefit

H. The nullity of engagement

Given that legal norms provide that, with the g@tmms mentioned above, the basic
conditions for marriage are applicable to engageémea believe that the consequence of
non-compliance therewith, namely nullity, must ai&oaccepted.

The penalty that may be applied for failure to phnwith the requirements of legal
norms for engagement is the nullity thereof.

Depending on the character of nullity, it is dettinto absolute nullity and relative
nullity.

Theabsolute nullityof engagement occurs in the following situations:

2L Art. 633 of the new Civil Code.
22 Florian, E., op., cit., 2009, p. 630.
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those people had not reached the age requirechd@agement;

the engagement occurred between two persons sathe sex;

the consent does not meet the conditions analyzedea

the engaged person was married;

e. the people who entered into the engagement aret dekatives (regardless of degree) or
collateral relatives (up to the fourth degree) Ealtateral relatives up to the fourth degree, if
there are reasonable grounds, the engagementids Vhe case presented takes into account
both natural and civil kinship;

f. the engaged person is mentally alienated or mgrdeficient.

According to art. 2502 para. (2) Section 3 of thewvnCivil Code, the action in
ascertaining absolute nullity of engagement is aspriptible and may be brought by any
interested person, including the prosecutor.

Exceptionally, in the case of non-compliance vilik age required for engagement,
nullity is covered if, until the final judgment, gu persons have come of age.

Therelative nullityof engagement occurs in the following cases:

a. the minor who has reached the age of 16 becamegedgaithout having the
consent required by law;

b. the consent of one or both of the betrothed waated by error, fraud or violence;

c. on the date of the engagement, the person was tanipalevoid of judgment;

d. the guardian became engaged to a minor underghardianship.

The action for annulment of engagement is presdribithin 6 months, running from
different dates, such as:

a. inthe case of lack of consent for the minor’s eyggaent, the period runs from the
date on which those called to approve the engagehnase become aware of this;

b. in the case of vitiation of consent or temporalklaaf judgment, the term
runs from the date of termination of violence érapplicable, the date on which the person
concerned has become aware of the error, fraughgpdrary lack of judgment;

c. inthe case of a guardian engaged to the minorrugulardianship, the period runs
from the date of the engagement.

The action for annulment has a personal charactdrcan only be initiated by one
whose interest was damaged, namely:

a. the person(s) or authority called to consent toathgagement of the minor under

cooy

16;

b. the engaged person whose consent was vitiated;

c. the person temporarily devoid of judgment;

d. the minor under guardianship.

The right of action is not transmitted to heir@weéver, if the action was initiated by
its holder, it can be continued by the heirs.

In the case of engagement entered into by a mumar has reached 16 years of age,
the relative nullity is covered if consent is obtd until the date of the final judgment.

The final judgment of admission for the actionascertaining nullity or in annulling
the engagement takes effect retroactively, sineedtite of the engagement. As a result of
admission of the action, it is deemed that thers m@engagement, so that it did not produce
any legal consequences.

I. Breaking the engagement and its effects

The new Romanian Civil Code does not provide fises where the engagement can
be broken off, but only regulates the legal consegas of breaking the engagement.

Mutual commitment to enter into marriage does eradow one with the power of a
legal obligation of result, each of the betrothedbath jointly are free to abandon the project

62



M. C. Ghilea

of marriage until the marriage ceremony, being lobloythe possible economic consequences
incurred by therft.

Thus, as engagement is based on agreement oditiesp nothing prevents them from
agreeing to break off the engagenfént

Likewise, we believe that the parties may decalbreak off the engagement even in
cases where the engagement would be null and¥aid long as legal inefficiency was not
ascertained judicially.

As regards the formal conditions of breaking timgagement, the new civil code
reprises the idea based on the principle of symymaftrform, stating that: “Breaking the
engagement is not subject to any formality andiamproven by any available meaf8.”

The main consequence of breaking the engagemére termination of the rights and
obligations arising from the act of engagement.

According to the law, the person who breaks trgagament cannot be forced to enter
into marriagé’. The solution is natural, since engagement isarexintract, and the consent to
marry must be given voluntarfly

The new Civil Code regulates two categories ofnecaic effects of breaking the
engagement, namely:

1. the obligation to return the gifts;
2. the responsibility for abusive breaking or, whepprapriate, guiltily causing
the breaking of the engagement.

Note that the economic consequences of breakimgtigagement can be cumulated
and that the right of action, based on art. 269 2@ of the new Civil Code, is prescribed
within a year of the date when the engagement wakseh.

The obligation to return gifts

According to art. 268 para. (1) of the new Civdde, this obligation applies to “gifts
made by or received by the betrothed in considaraii the engagement or during it, with a
view to entering marriage.”

Although it may be presumed that the regulatioraiimed mainly at gifts made
between the betrothed, the correct interpretatiothe text is that all gifts must be returned,
including those received by one or both of the dibed from third partiesupi lex non
distinguit, nec nos distinguere debemus

We believe that these gifts are “conditional §jfte. donations subject to a resolutory
condition.

The above provision should be linked to art. 1p3@a. (1) of the new Civil Code,
according to which: “Donations made to intendingusges or to one of them, under the
condition of entering into marriage, do not takieet if the marriage does not occur."

Although the marginal regulation of this Articlefers to obsolescence, we believe
that, in reality, it is the failure to fulfill a cwlition, because obsolescence involves the

23 E. Florian, op., cit., 2011, p. 16.

4 The Romans applied, here too, the principuée consensu contrahuntur, contrario consenstobligatur’
(contracts that are formed by consent are dissdiyerbntrary consent). Also, our old legislatiotipiated that
“the engagement is broken when, without causeb#tethed would repent.” (See: Andronachi Donicd€o-
Chapter 30, § 7, and Caragea Code— Part Ill, Chapteart. 3 letter h) — quoted by D. Alexandresocop. cit.,
p. 462).

5 Our old legislations mentioned that “the engageniebroken” in situations pertaining to its inwityy, such
as: the engagement was not been entered into owithand knowledge of parents and guardians”, éwlhere
is a cause of relation” etc. [See: Code of Andrbn@wmnici (Chapter 30, § 7) — quoted by D. Alexaasto — op.
cit., p. 461)].

%6 Art. 267 parag. (3) of the new Civil Code.

" Art. 267 parag. (1) of the new Civil Code.

%8 |n the sense that “the consent of the intendirauses must be given freely and not forced, as yt nu be
subject to prior agreement.” (See: C. HamangiRpketti — Blanescu, Al. Bicoianu — op. cit., p.188)
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intervention of circumstances beyond the will aé fharties to the legal &&tIn addition, the
obligation to return these gifts is independenthef idea of guilt of one of the betrothed for
breaking the engagement.

Note that, in accordance with art. 268 para. (lthe new Civil Code, the obligation
of returning gifts does not include “ordinary gifts
a. the concept of ordinary gifts can be found in tlesv Civil Code in several fields such as:
art. 144 para. (1) provides that a guardian cammaite donations on behalf of the minor,
except for ordinary gifts, according to the finaldituation of the child,;
b.art. 146 para. (3) provides that the child cannakendonations, except for ordinary gifts,
according to their financial situation;
c.art. 346 para. (3) provides that ordinary gifts exempt from the rule according to which
common property of spouses may be transferredwrtiythe consent of both spouses;
d.according to art. 1091 para. (3), the line of sesmmn is determined without regard to
ordinary gifts;
e.art. 1150 par. (1) let. c) provides that ordinaifgsgare not subject to the obligation of a
donation report.

We believe that ordinary gifts should be assegseelation to context or the situation
of offering them (e.g. birthday), as provided by. 444 and 146 of the new Civil Code, as
well as in relation to the financial situation bétpersons concerned.

However, we believe that ordinary gifts should hetconfused with handmade gifts,
covered in art. 1011 para. (4) of the new Civil Eaithe scope of which is wider.

In the case of donated amounts of money, returtiagn will take into account their
current value, without interest (civil fruits), asstitution is independent of the good or bad
faith of the betrothed. Interest would be payablly &rom the date on which the return of that
amount is claimed.

If restitution in kind is not possible, this ism®*“to the extent of wealtf®

In case restitution in kind is no longer possilites gifts or cash equivalent can be
returned either voluntarily or through a court awti

In the latter case, the right of action is prdsedi within one year, which commences
after the date when the engagement was brdken

French courts tend to favor the category of omgirgafts, refusing restitution claims
unless the disputed property has an evidently itapowvalue relative to the donor’'s material
possibilities — for example, it is 6 times their midy salary or consists of family jewels. As
regards family jewels, they were deemed to haveexial regime: they were given as a
donation (handmade gifts) but on loan of use amg tiad to be returned to be kept in the
family.

In French doctrine, the solution is based on1#88 of the French Civil Code, which
states that any donation made for the purpose ofiaga becomes obsolete if the marriage
ends. Such regulations can also be found in odwslations such as those of Germany and
Switzerland. Engagement is expressly provided fith whe effects discussed above in
European legislations, such as the German CivileCtte Swiss Civil Code, etc.

Responsibility for abusive termination of the eygaent

According to art. 269 of the Civil Code “The pamyho breaks the engagement
abusively can be obliged to pay compensation fareeses incurred or contracted for the
purpose of marriage, to the extent that the cir¢cant®s were appropriate, as well as for any

29 Obsolescence is the cause of inefficiency thasistsof depriving the civil legal act validly cdnded of any
effects due to the occurrence of circumstancesesulest to its conclusion and which is independéte will
of the author(s) of the legal act — See: G. BorGivil Law. General Part. Persongll Beck Publishing House,
2002, p. 225.

%0 Art. 268 parag. (2) thesis Il of the new Civil God

3L Art. 270 of the new Civil Code.
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other damages caused. The party that guiltily keddther to break the engagement may be
forced to pay compensation under paragraph (1).”
Therefore, liability occurs in the following cases
- for abusive termination of engagement;
- for guiltily causing the other party to break theyagement.

In terms of liability, it is the circumstanceswhich the rupture occurred that matter,
and not the rupture itself — this provides the eghof liability — from this point of view it
does not matter which of the two broke the engagenbeit which one is at fault.

The key element is the existence of facts or aiesecp of actions due to which the
continued promise of marriage became undesirable.

As an example, inspired by the solutions giventliy French courts, the fiancé’s
marriage to another person after the promise madket fiancée was reaffirmed repeatedly
and publicly, or the brutal manner in which thetwrp occurred, as a spontaneous gesture
carried out without any prior dialogue, or at theomg timing, i.e. just a few days before the
scheduled celebration of marriage, or a successi@tts imputable to one of the betrothed,
such as unacceptable behavior punctuated by hdiorliar insults directed at the other.
Whether the abuse was committed by unexpectedbkhbrg the engagement or by wrongful
conduct that caused the other person to quit, éseltr is the same, namely the right to
compensation in favor of the victimized party, gpasable to the party who is guilty for
breaking the engagement.

The compensation may apply, according to art.(26@. (1) of the new Civil Code, to
expenses incurred or contracted for marriage, ttmippe extent where they were appropriate
to the circumstances, as well as for any other gancaused.

This includes, for example, expenses incurred ontracted for the marriage
ceremony, but one could equally talk about the dpm@presented by expenses related to
obtaining or preparing the family home, for inst@nea house that, given its surface area,
location, etc., would not have been purchased witmoarriage prospects. We believe that
whenever engagement entails living together, faatahabitation, especially if lasting, can
provide factual elements to amplify both the maleand the moral component of the
incurred damage. In any case, guiltily breaking ¢imgagement must be the cause of the
claimed damage; in this regard the provisions of 289 Civil Code leave no doubt. The
burden of proof for elements of liability connectta breaking the engagement is on the
plaintiff. The right of action for damage caused lrgaking the engagement is prescribed
within one year after the engagement was brokeén2a® of the Civil Code.

Therefore, the source of liability is chargeabifior breaking the engagement (and not
the act of breaking the engagement itself), if ensofar it caused moral or material damage to
the party that is innocent of the ruptui®e legelata, the ground for this is in the rules of
common law in matter of tort. The solution is theme if the contractual theory of
engagement is shared, as liability is not contedchut rather pertains to tort law, if it is
determined that termination, as a unilateral matafgon of will, was abusive.

Romanian jurisprudence before 1948 had the oatatiorule on the effects of
breaking the engagement, stating that it can omigilethan tort liability, as engagement is not
a contract, and that the party guilty of breakietationship can be ordered to pay both
material and moral compensation.

There are elements outlining the structure of tadbility for one’s own actions,
provided for by art.1357 para. (1) of the new Ctvdde: “he who causes damage to another
by an unlawful act, committed with intent or faul, obliged to pay compensation." We
believe it is necessary to mention that the texheflaw incorporates the provisions initially
imposed by art. 998-999 of the 1864 Civil Code aodfigures the general conditions of
liability for one’s own actions, namely: the existe of a wrongful act, the existence of
damage, the existence of a causal link betweewtbregful act and the damage and, last but
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not least, the existence of fault, in any of itenfs, according to art. 16 para. (4) of the new
Civil Code.

Italian legal literature states, for the most paine non-contractual nature of the
obligation to pay compensation, with a reservatiegarding tort liability. Some authors
believe that this is a statutomyx legeobligation, as it is unacceptable that the exeroisthe
freedom to choose whether to enter into marriageetuse to do so, even after having
promised, may acquire illicit connotations, fombuld be tantamount to indirectly admitting
that the fundamental right to marriage may suffartations on the basis of marital promises
that are not binding.

French jurisprudence, in matters of “dissolutiafi’engagement, as well as in matter
of abusive rupture of a consensual union, congtauits that the one who suffered from
the abusive breaking of engagement is entitled dmpensation under the rules of tort
liability *2.

J. Elements of comparative law

Swiss Civil Code

The regulation of engagement in Switzerland isedoy art. 90-93 of the Civil Code.
As provided in the Romanian and Italian civil codbg Swiss Civil Code states, in article 90,
that the law does not grant a right of action tacéomarriage on the engaged person who
refuses. In addition to the two above-mentionedespdome rules are enforced on the ability
of persons who may enter into a valid engagemeiy by proxy, namely minors and
incapable persons. The provision is objectionable,the argument that engagement is a
personal act and should be left to the discretidh@ person with full capacity of exercise.

Article 91 of the Swiss Civil Code, concerning theturning of gifts in case of
disengagement, are similar to those in the new R@anaCivil Code. Thus, the betrothed may
require the restitution of the gifts in case ofetigagement, unless one of them has died or the
gifts were acquired. If these gifts no longer exmshature, the return is made depending on
unjust enrichment. Although the Swiss Civil Codeesimot expressly state this, as does the
new Romanian Civil Code, it could be interpretedréter to gifts made expressly for the
purpose of marriage, and not every gift given dyithre engagement.

Regarding the scope of good faith, it is a novétiythe Romanian and Italian civil
codes. Article 92 of the Swiss Civil Code providd$:.one of the betrothed decided on the
marriage, on good faith, which occasioned expensdise loss of earnings, s/he may require
appropriate financial participation of the othemgypded that it is not inequitable in relation to
the entirety of circumstances.”

The difference from the Romanian legislation oanging compensation primarily
consists of:

a. the new Romanian Civil Code refers to the partyt thay be required to pay
compensation, namely the one that broke the engagfeabusively, whereas the Swiss Civil
Code mentions the party that may require such cosgi®n, namely the one that incurred, in
good faith, such expenditures.

We believe that the Romanian regulation, althooigjectionable in terms of the lack
of a definition or circumstances that qualify atitatle as abusive in the case of breaking the
engagement, is still preferable to the Swiss orechvcircumstantiates the good faith of the
person who may require and not the one who mayehained to pay compensation, as it
would be natural in engaging the civil liability éoperson;

b. the new Romanian Civil Code extends the scope afsipdity for seeking
compensation and for “any other damage”, as condpréhe Swiss Civil Code, which is
limited to engaging expenses or loss of earningelation to marriage.

%2 E. Florian, op. cit., 2011, p. 20, with referertoeJ-J. Lemouland, inDroit de la familie”, by P. Murat
(coordinator), op. cit., p. 53-54, no. 111.72 amtkirms of liability grounds for breaking the engamgnt, p. 458,
no. 143.11-143.12.
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We believe that the Swiss regulation, like theidtalone, in this respect, is more concise and
less likely to be interpreted inconsistently, aglmibe the case with Romanian legislation.

The Italian Civil Code

The regulation relevant in the Italian Civil Codebrief, art. 79-81, and it begins by
stating the rule according to which the promisenafriage cannot force the party who breaks
it to enter into marriage.

In accordance with art. 80, the engaged persordearand the return of gifts made in
consideration of the promise of marriage, if thenmge does not take place.

It is noted that, similar to the regulation in thew Romanian Civil Code, the
obligation to return the gifts is not limited toftgi made between the betrothed, as the law
does not excludab initio the restitution of gifts made to the betrothedHiyd parties.

Article 81 of the Italian Civil Code introducesaltility for guiltily breaking the
engagement, which only takes effect when the engagewas entered into by an authentic
document or under private signature (i.e., by emitiocument, which entails a more accurate
proof of the real intention of the parties to ent&o marriage). Liability is engaged only
when a party breaks the engagement "without reé®igaounds”.

It is noted that, here, the term “abusively”, asdiin the Romanian legislation, is not
employed, but the idea of justification or evenlfaemains. The second paragraph of art. 81
states, similar to the regulation in the Romanianil Code, that similar obligations are
incumbent on the promiser, who “of their own fagve the other a reason to break the
engagement”.

An important element is the fact that Art. 81 bé tCivil Code obliges the promiser
who broke off the engagement without reasonablaurgte to indemnify the other for
damages caused by “expenditures incurred and oblngacontracted for marriage”, but it
does not regulate on extending liability to anyeotlamage caused. Basically, the law
eliminates the possibility to remedy the moral dgenar to compensate for the lost profit, the
liability being strictly limited to the above-meatied elements.

The Italian law also provides that reimbursemdrgxpenses and obligations is made
to the extent where they were made, accordingaatite of the parties.

As a general element, we note the more restriatvaditions in engaging liability
for breaking the engagement, as compared to theRmmanian Civil Code.

To summarize, the ltalian law engages liabilityyor the engagement was entered
into by an authentic document or under privateatigre, and the content of liability is limited
to expenses and obligations assumed for the purpbsearriage, without giving the
possibility to remedy other damages.

Common law

The Anglo-Saxon system has known major chang@sisprudence over the last two
centuried®, as far as the effects of breaking an engagentent@ncerned. These changes
have occurred due to the belief that there have bbeses in the exercise of such actions, as
well as to the current of opinion according to whitove and law are incompatible.”

In a first phase of Anglo-Saxon law in the Unitgthtes of America, the owner of the
action was the woman who had been promised to ke tento marriage and later deserted.
She could seek compensation through an actiontmeath of promisé®. The action had
been known since the Victorian era of Anglo-Saxav lin the United Kingdof.
Compensation first consisted of remedying matet@ahage. However, since the twentieth
century, compensation included damage for lossaoifiegs that the woman would have had

% R.Tushnet -Rules of Engagemeritale Law Journal, June, 1998, 107 Yale L.J. 2582,

% Also called “heart balm” action, according to Rushinet —Rules of EngagemenYale Law Journal, June,
1998, 107 Yale L.J. 2583, p. 2.

% M. Grossberg — Governing the hearth: Law and #meil§ in nineteenth century America, 1985, p. 38: G.
S. Frost — Promises broken: courtship, class andegen Victorian England, 1995, p. 80-97.
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as a result of the marriage, the damage for lossppbrtunity to marry someone else (e.qg.,
due to loss of virginity or birth of a child), batso the damage for emotional distress caused
as a result of breaking the engagement. The chac@ered in terms of shifting the center of
attention from the economic benefits lost as alresfunot concluding the marriage to the
moral emotional distress of the woman. After thisamge, the American courts faced
difficulties in assessing such compensation forandamage¥. Between 1930 and 1950, due
to frequent situations where women came to blackmvaalthy men through “breach of
promise” action, many American Statesepealed this possibility.

The main reasons that led to the repeal were thelaged to the invocation of the
equal status of women to men. Marriage was no Igrigehe view of the feminist current,
the essence of a woman’s existence, and the aitigestion did nothing but encourage
women to see only the economic benefits of théatimship with a man, and not place them
on a position of equality.

Reformists® supported the declining importance of the indtitubf seduction, as the
loss of virginity was no longer regarded as sonmgththat could ruin a woman's life; more
often these women were able to find a job and amothan to marry. Moreover — they
asserted — marriage was misunderstood becauseuiidshave been impossible to measure it
in money. Since the woman was becoming increasifighr to make plans in life, marriage
was becoming more and more a relationship baseaifection and less on economic issues,
as had been the case in the past. Consequentlyertim/al of economic elements from the
“breach of promise” action sought to modernize #pproach to this action. The only
economic element that was kept as an object oatien was related to engagement gifts,
and they could be seen as a symbol of love andsah intrinsic economic element.

From a legal point of view, action was consideaedanomaly of the common-law
system, as it contained both contractual elemahis, to the existence of the promise of
marriage, and tort elements, since it was not requio prove the existence of an agreement
between the two with respect to marriage, but tbenan's simple statement sufficed and it
could be supported by witnes&s

Likewise, the assessment of the moral damagejstomgsof emotional distress caused
by the rupture of engagement, was criticized orréienale that “love cannot be treated as a
market transactioff* and relations within marriage and engagement dabeexpressed in
money.

By the 1950s, breaking an engagement could onlgeca&motional distress, which
could not be expressed in money. Only gifts givermdvance between the partners, for the
purpose of marriage, could be the subject of act@me such gift is the engagement fing
that is traditionally offered only in consideratioh marriage, unlike other gifts, such as cars
or clothes, which can also be given at birthdays ather evenf§. Action for the return of
such goods is based on notions such as: condit@gftatestitution, unjust enrichme¥it but

% R. Tushnet Rules of Engagemenitale Law Journal, June, 1998, 107 Yale L.J. 258®,.2;N.P. Feinsinger —
Legislative Attack on “Heart Balin 33 MICH. L. REV. 979, 986-96, 1935; Lea Vandeelde —The Legal
Ways of Seductiod8 STAN. L. REV. 817 (1996).

%" Indiana was the first state to adopt this changk9835, according to M.B.W. SinclaBeduction and the Myth
of the Ideal Womarb LAW&INEQ. J. 33, 65&n.n.237-39 (1987).

3 H. Spiller Daggett +egal essays on family law935, p. 39.

%9 J. E. Larson — Women understand so little, thely mg good nature deceit: A feminist rethinking of
Seduction, 93 COLUM. L. REV. 374, 379, 397-99 (1p93

M. Grossberg -Governing the hearth: Law and the family in ninetbecentury Americal985, p. 33. 38; N.
P. Feinsinger — Legislative Attack on “Heart Balr@3 MICH. L. REV. 979, 986-96, 1935.

“IR. Tushnet -Rules of EngagemenXale Law Journal, June, 1998, 107 Yale L.J. 2583,

2 M. F. Brinig —Rings and Promise$ J.L. ECON. & ORG. 203, 206 (1990); Viviana AeliZzer —The social
meaning of mone99-101 (1994).

“3R. Tushnet -Rules of Engagemenitale Law Journal, June, 1998, 107 Yale L.J. 2583,

4 Heartbalm Statues and Deceit ActioB8,MICH. L. REV., 1770, 1786-87 (1985).
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still combines elements of tort and contract, as W& case with the "heart balm" action in
the past.

The action for return of property given betweea betrothed has known, in its turn,
three jurisprudential stages in the United Stafesneerica™.

Thus, in a first stage, the betrothed were fortwedeturn each other the goods when
they broke the engagement. Subsequently, giverchiamges in family law according to
which human relationships were too complex to balified in terms of fault, the restitution
of property no longer rested on fault. Recentlis toncept has evolved in the conditional gift
theory, and the condition was marriage, with thegakion to return the gift if the marriage
did not take place.

In the first stage, the basis for returning gdisen between the betrothed was the
existence of fault: the fiancée had to return thgagement ring if she broke the engagement,
but the same did not happen if the engagement vokeib by the fiancé. The fault lay with
whoever broke the engagement, regardless of treomeathat caused this to happen, the
person regarded as guilty being the one who anmslihe breaking of the engagenfént

The second phase began in 1965, when the Statdewof York amended the
legislation, meaning that the action was permissifdr the return of gifts made in
consideration of marriage, if the latter did ndteglace. The action was not based on the
need4;‘or proof of fault, but it was grounded in thigective fact of the marriage not taking
place”.

In the third stage, according to the condition#ltheory, the gift given on a condition
that usually has to be explicit must be returnethé condition is not fulfille®f. In case of
engagement rings, marriage is the default condftigthe condition was interpreted either as
the donor’s wish to marr§, or marriage itsetf. In cases of returning the engagement ring,
U.S. courts chose the second interpretation.

Unlike American law, British legislation presum#sat the engagement ring is an
absolute gift of the woman, unlike other engagengéig, which are conditional and must be
returned if the engagement is broken, unless itlvaken by fault of the person who made
the giff>.

Conclusions

At a first glance, despite the arguments reldatetradition and some (few) foreign
legislations, it could be argued that the reguiatid engagement in the new Romanian Civil
Code does not respond to a perceived social neechélieve, however, that an appreciation
from an obsolete (outdated) perspective would be wrong, as engagernan be the
“antechamber” of marriage. So herein lies the lagi@rest in knowing who can enter into an
engagement, under what conditions, how to put @hteran engagement and, in particular,
what the consequences of breaking the engageneent ar

The new Romanian Civil Code provisions containediticles 266-270 are open to
criticism on at least the following grounds:
a.they do not determine the legal nature of this mnio
b.they do not impose the written form as a conditmend the engagement;

5 R.Tushnet Rules of Engagemen¥ale Law Journal, June, 1998, 107 Yale L.J. 2583,

46 Case Spinnell vs. Quigley, 785 P. 2d 1149, 115(v8ash. Ct. App. 1990), Cauza Stanger v. Epler,A15d
197 (Pa. 1955).

47 Case Heiman vs. Parrish, 942 P. 2d 631, 635-38.(K897), Cauza Vigil v. Haber, 888 P. 2d 455, @8:M.
1994); E. M. Tomko, Annotation Rights in respect of engagement and courtship ptssghen marriage does
not ensug44 A.L.R. 5th 1 68-78 (1997).

4838 AM. JUR. 2DGifts, par. 81 (1996).

“9 Case Fierro vs. Hoel, 465 N. W. 2d 669, 671 (I&taApp. 1990).

*0 Case Coconis vs. Christakis, 435 N.E. 2d 100,(0o County Ct. 1981).

*L Case Lindth vs. Surman, 702 A. 2d 560, 561 (PpeSiCt. 1997).

%23, Cretney, Statuesl-aw Reform (Miscellaneous Provisions) Act 1998 MOD. L. REV. 534, 536 (1970).
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c.they substantiate the idea of liability for damalgased on the idea of fault/guilt;
d.they leave it to the court to decide on the categasf damage that can engage the liability
of the one who abusively breaks the engagement.

What would be desirable in future regulationis¢parate the effects of breaking the
engagement from the idea of fault or abuse. Withmutowing a particular model, it can be
seen that both in the American and other legalesyst the evolution of jurisprudence and
regulation has taken place in the direction of reémgp the subjective evaluation on such
sensitive elements as human relationships anderdittection of a stricter evidence regime
(not by any available means) for a promise of magej when it legal effects such as engaging
liability are to be determined.
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