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Abstract:

The act of granting an adoption produces two mgpes of effects. The first type of
effect creates a bond of filiation between the aelopnd the adoptee, as well as family bonds
between the adoptee and the adopter's relatives.s€boond type of effect erases the natural
relation between the adoptee and the former pardnits also between the adoptee's
descendants on one side and the adoptee's natledives on the other.
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Introduction

It has been said that adoption is “one of the neblexpressions of generosity and
altruism through which we prove our solidarify’lts purpose is to ensure “the patrimonial
and non-patrimonial of children deprived of pardnpaotection or any similar protectior?”
Seen from a general perspective, adoption seemgoaderful solution” for adoptive parents
who are unable to establish a much-desired familytheir own because of infertility or
certain illnesses, as well as for natural parentsovare faced with an unwanted probferat
the same time, adoption is not a perfect solutleading to complications and difficulties
generated by both its specificity, but sometimesbgherent legislation, which is unable to
promote or guarantee the rights of the child.

1. National and inter national adoption regulation

On a national level, the lawmaker dedicates achipter of the Romanian Civil Code
to adoptions, more precisely Chapter I, artickd.-482 from Title 1ll “Kinship”, Tome Il
“Family”. These stipulations complete those of La®B/2004 concerning the legal adoption
regimé and governmental decision 350/2012 for the approfalethodological rules for
applying Law 273/2004 and of the organizational &mkctional rules of the Coordination
Council for the Romanian Adoption Office.

At the same time, the Convention on the RightstifdBer? sanctions in article 20 the
duty of the party statésin accordance with their national legislation,etosure alternative
care to children who are temporarily or permaneddgrived of a family environment or who
cannot be left in this environment, if their bagkrests are to be protected, and have a right to
care and special assistance from the state. Suehczen include especially foster care,

! Emese Floriarpreptul familiei,3rd Edition, C.H. Beck Publishing House, Buchar2et,0, p. 205.
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"kafalah" in Islamic law, adoption or if necessgtacement in suitable institutions for the

care of children. In order to choose one of thedetions it is necessary to take into account
the need for a certain level of continuity of aldlsi education, ethnic, religious, cultural and
linguistic background. Moreover, article 21 higlhlig the importance of the best interests of
children in all proceedings related to their adopti

In 2009, the UN Committee on the Rights of the €mécommended that Romania
respect article 21 especially the best interestshdfiren and therefore shorten all stages of
the adoption process. Moreover, our country sighedrevised European Convention on the
Adoption of Children on 4 March 2009, passed iraSitourg and ratified by Law 138/2011.
These are some of the reasons leading to a newdaneen of Law 273/2004.

De lege lataadoption is defined by article 451 of the Romar@avil Code as a “legal
operation which creates a bond of filiation betwea€eopter and adoptee, as well as bonds of
kinship between adoptee and the adopter's relativesdeveloping this definition, the
lawmaker had thus taken into account the effectadufption - the creation of a bond of
filiation between adopter and adoptee, as welegallfamily ties between the relatives of the
adopter and the adoptee, from the date of the jiiiatial decision granting the adoption.

Beginning with the legal provisions mentioned ahave have defined adoption as the
complex legal operation which creates a bond @ftiidn, under the law, between adopter and
adoptee, and of lines of kinship between the adopiel the adopter's relatives.

The Romanian Civil Code gives a general definittdradoption which is completed
by the definitions of national and internationaloptions found in Law 273/2004, in its
republished form. These two concepts are explaioethe first time in our legislation, thus
putting an end to confusion between the two instiis, caused by the use of the legal
residence as a differentiating criterion.

Given the integration of our country in the Eurapé&ion, it has been noticed lately
that in certain cases Romanian citizens have coroeteadoption procedures domestically
right after securing the right to reside permaneati the territory of another country, while
keeping or reestablishing their residence in Romatespite the fact that they were actually
living on the territory of a foreign country. Howay subsequent to end of the adoption
process, these situations led to a number of diffees in terms of their recognition by foreign
state$, including the child's status within that countAt the same time, when foreign
nationals are granted permanent residence undéawhi;m Romania, it subsumes the idea of
domestic adoption - at the time when such adoptayesgranted both adopter and adoptee
should normally reside in Romania and thereforsumh problem arises in cases of adoptions
between a country of origin and a host countryhds been thus considered, given these
considerations, that there is a necessity to régsiguations such domestic not internatitnal
adoptions as soon as possible.

Likewise, the regular residence of the adopterdmpéve family and the child to be
adopted has been used as a criterion for a betigeimentation of the Hague Convenfion
The concept of regular/habitual residence is irgiregy being used in international legal
documents. Moreover, our civil code also uses thiecept of habitual residence, which
required that stipulations in Law 273/2004 be datesl with those from the code. According
to article 2 from the Law on the legal status obmttbns which has been republished, “an
internal adoption is any adoption where both thepaer or adoptive family and the adoptee

" E. CiongaruPrept international privat, ‘Scrisul Romanesc” Publishing House, Craiova, 2ppl125-27.

® In this regard, see: D. Buzducea, F. Lazar, Anegiaru, V. Grigorg B. A. Panait, Ramona Pop@irategii

de comunicare despre ada intre parinti adoptivi si copilul adoptat. Raport, Romprint Paper SRL”
Publishing House, Bucharest, 2013, p. 7.

® Convention on Protection of Children and Cooperatn international adoption, done concluded atHague
on 29 May 1993 and ratified by Romania through 18441994, published in Official Gazette of Romariart

I, no. 298 from 21 October 1994, with subsequergradments.

33



SHORT REFLECTIONS ON THE EFFECTS OF DOMESTIC ADORE

are normally reside in Romania” and the internati@doption is “any adoption in which case
the adopter or adoptive family and the child taabepted usually reside in different countries
and, following the adoption, the child will haveeteame residence as the adopter”.

2. Overview of the effects of internal adoption

Varied in nature, the effects of adoption appedy anthe future, after the adoption
has been granted by the court.

The adoption has legal effects starting on the ddien the decision of the court to
grant the adoption is permanent. According to krtrel of Law 273/2004 on the legal status
of adoption, the court able to grant the adoptgothat in the jurisdiction of which the adoptee
resides. Based on the final ruling, the GeneralifegOffice shall issue a new certificate of
birth in the name of the adoptee, in which the &isleparents will be included in the box for
natural parents. The old birth certificate will kept and a reference to the new certificate is
made on it.

In accordance with the Romanian Civil Code, thstfand main consequence of the
adoption is the creation of a bond of legal kinslipcording to paragraph 1 of article 470 of
the Civil Code, the act of adoption establisheés@alge between the adopter, and the adopter's
family of course, and the child. Given that therent legislation covers only full adoptions,
the bonds of kinship are also created betweendkeethdants of the adoptee, on the one side,
and the adopter and his/her relatives, on the Hther

The relatives resulted from the adoption have aualunheritance vocation mutual
succession, just as the natural relatives in tasecfollowing the rules established by the
general legal principle of reciprocity vocation. Wéhsimultaneously opposed to and
concurrent with the constitutive effect, adopti@iso have an extinctive effect in the sense
that natural kinship between the adoptee and ttlestendants and the adoptee's blood
relatives cease. The only remaining effect of ratkinship is as an impediment to marriage.

In order to respect the child's right to an identilaw 273/2004 stipulates in article 67
and develops in the following ones, that the adspwell gradually inform the child that
he/she is adopted, starting at an early age, Wwéhelp of a specialist in the framework of the
department of adoptions and post-adoptions witha gervice. Furthermore, adopters and
adoptees are entitled to ask the competent aug®fdr extracts of public record documents,
which attest to the date and place of birth, bu#sdoot reveal the identity of the natural
parents or the adoption, aspects which we havadireiscussed widely in the section on
adoption principles.

This is the general framework of the effects of @ams, which can present the
following subtleties:

- the partial extinctive effect if the adoptee he thatural of one of the spouses. This
time, when the kinship is established through adopbetween adoptee and adopter and
his/her blood relatives, it only extinguishes tligation to the natural parent that is not
married to the adopter, as well as the blood redatof the natural parent. However, there is
no extinctive effect on the kinship between bloadtlers adopted by the same adoptive
parent or family.

- the constitutive effect is alone in the case dding the adopted child of the other
spouse and the bonds of kinship thus created atedatb those due to the effect of the
previous adoption. Filiation and natural kinshiptioé same adoptee poses no interest, given
that they ceased once the previous adoption hasdreated".

Also, if the person in a relationship and livingthvihe unmarried, single adoptive
parent adopts the child, this produces similarct$féo those of the successive adoption by the
adoptive parent successively adopted by the peadoptive parent, single and unmarried, is

10 Al. Bacaci, Viorica Dumitrache, Codrufa HageaBueptul familiei, C.H. Beck Publishing House, Bucharest
2012, p. 192.
! Emese FloriarDreptul familiei,3rd Edition, C.H. Beck Publishing House, Buchar26t,0, pp. 592-593.
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in a stable relationship and living, and gives tigesimilar effects subsequent adoption by
foster parent spouse. Article 6 paragraph 3 froenLiw on adoptions stipulates that the legal
stipulations relating to the child's adoption bg 8pouse of the natural or adoptive parent, as
well as the child's name, residence, rights andesludf parents and children, exercising
parental authority, inheritance rights, identityppes for the child born out of wedlock with an
established legal filiation to both parents arbéaapplied accordingly.

Adoptions do not produce any effect on the existiligtion between the adoptee and
his/her descendants.

A second category of effects concerns the relatipnbetween the adopter and the
adoptee. In order to regulate these, article 4@t fthe Romanian Civil Code states that the
adopter has the same rights and duties towardadbpted child as the natural parent, i.e.
both those is concerning the person of the chilil those concerning the child's property. In
other words, exercising parental authority musydrd undertaken by the adopter alone. The
only exception to this rule is the situation whéine adopter is the spouse of the natural
parent, in which case the parental rights and dugiall be exercised jointly by the adopter
and the natural parent, an exception which theeatirawmaker is quick to make in article
471, paragraph 2 from the Romanian Civil Code.

The adoptee's rights and duties towards the ad@peeithe same as those of any
person towards their natural parents. The adopthether underage or of age, integrates the
adoptive parent's family and enjoys the same Istgdlis just as any blood descendant. It fits
into his adoptive parent family like a natural dastant thereof, whether we are talking about
minor adoptee or about the major and enjoy the shagal treatment provided natural
offspring. Article 471 paragraph 3 from the Roman@ivil Code reiterates the principle of
equal rights of children stipulated in article 260

If the adopter does not properly exercise his/hghts and duties, he/she may be
deprived of parental rights. This penalty does awattomatically lead to the dissolution of
adoption, because it can be waived by the courtvéder, such a situation can lead to the
dissolution of the adoption, in accordance withclt476 paragraph 2 from the Romanian
Civil Code, in case the adoptee has to be protaatddr the law, if it is in the best interest of
the underage adoptee.

In case both adoptive parents are sanctioned,aine¢ may appoint a guardian or one
of the safeguards provided by law and the childtrhasheard in the process.

After the adoption was granted, there are a nurabeonsequences relating the name
and residence of the adoptee who receives the wérttee adopter. When the adopters are
married or the adopter adopts their spouse's cmid they have the same surname, the
adopted child shall bear this name. If the adopteysnot have the same surname and
misunderstandings arise, the court will decide ribee of the adoptee. Current legislation
also stipulates the possibility of changing thenanme of the underage adoptee, although not
in the case of an adoptee of age with full legglacay. This is possible when the adoptive
parents request it, there are solid reasons and@hear old adoptee has consented to it.
Subsequent to the adoption, the change of the aelgpsurname is only possible through
administrative means, as stated by governmentahamde 44/2003 on the name change
through administrative means. If the adoptee isaaied person bearing the same name as the
other spouse, the adopted spouse may take the ofaime adopter, but only with the consent
of the spouse before the court granting the adopt®egarding the home of the adoptee, if
underage, will be home to the adopter or adoptweilfy. Article 92 from the Romanian Civil
Code establishes the rule that the residence afriberage adoptee without full legal capacity
will be the home of the parents or the home ofggheent with a stable residence. If parents
have different, separate homes and cannot agreehere the child will live, the court will

12 Emese FlorianiNoul Cod Civil. Comentariu pe articol@rt. 1-2664), C.H. Beck Publishing House, Buchiares
2012, p. 513.
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decide taking into consideration the best inteoéghe child, as well as what the parents and
the child have to say.

The adoption can also have effects on the natignafithe adopte€. According to
Law 21/1991 Romanian citizenship is acquired bgraifjn citizen or stateless child if at least
one of the adoptive spouses is a Romanian citizehtleere is only one adopter, he/she is a
Romanian citizen. If only one of the adopters iR@manian citizen, the citizenship of the
adoptee will be decided jointly by the adoptersq @inthe adopters do not agree on the
nationality of the adopted child, the decision Wi taken by the court granting the adoption,
taking into account the best interests of the childhe child has turned 14 and his/her
consent is required. If the child is under 14 buteast 10 years of age his/her opinion is
compulsory and taken into consideration, dependmtheir age and maturity.

Last but not least, the effects of adoption areilagd by the Law on adoptions which
includes a whole section in which the conditiond #re way is informed on the adoption and
the family of origin as well as the general juralistatus of adoption information, starting
from the principle of confidentiality of informatmon adoptions announced by the article 474
from the Romanian Civil Code.

Conclusions

The way in which our legislation regulates the efeof adoption is similar to the
provisions sanctions in the European Conventio8tadsbourg. In accordance with article 11
from the Convention, the adopted child becomedlarfember of the family of the adopter(s)
and has the same rights and obligation in relabaihe relatives of the adopter(s) as the child
of the adopter, whose parentage is legally estaalis The adopter(s) assumes parental
responsibility for the child. The adoption ceaskes legal relationship between child and
father, mother and family of origin. Exceptionaltiie official or unofficial spouse or partner
of the adopter shall retain the rights and duttegards the adopted child if it is his/her child,
unless the law stipulates otherwise. With regaodthé termination of the legal relationship
between the child and the family of origin, the @ention allows the contracting states to
stipulate the exceptions to certain aspects suclhaschild's surname, impediments to
marriage or common-law marriage.
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