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Abstract

The non-compliance of the debtor's obligations dielead automatically to the
termination of the contract, even if a legal or antractual resolutory clause is incident.
Rescission by operation of law makes that the tountervention to be limited, compared to
the case of unilateral and judicial rescission.
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Introduction

The concept of rescission has evolved accordinfpécsocio-economic needs, so the
Romanian legislature, by regulating the new Romau@avil Code, has partially aligned with
the trends reflected in contemporary legislation.

1. Legal consecration of the analized expression

Rescission of the contract is one of the most esiergemedies that may be used by
the creditor, in case that the debtor fails, withjastification, to perform its obligations. Since
the main effect produced by rescission is the #&baoliof contractual relationship, it was
considered that the final part of the text of Ai821 of Romanian Civil Code, establishing the
grounds for termination of the contract, it alsters to the resolution, when it states: "as well
as any other cases provided by law"

One of the phrases employed in the new regulatiosceptible to interpretations, is
the one used in drafting art. 1550 par. (2) of Riara Civil Code, which, referring to the
operation of termination, provides that "rescisstan operate of law". In order to determine
the real meaning of this phrase, we will recourseseveral rules and arguments of
interpretation.

2. The motivations drawn from a teleological interpetation

The new Romanian Civil Code establishes severahdoof recission, in terms of its
source: judicial recission, unilateral recissi@ydl recission and conventional recission.

Of all these forms, only about legal and convergiaescission it is stated that are
operating of law. Researching the history of depelent of the new Romanian Civil Code,
we find that, in its original form, shaped by thavi no. 287/2009 the operation of the
rescission by law was not provided. Specificallyt.1500 of the Romanian Civil Code
consisted of a single paragraph, which establishathteral and judicial rescission of the
contract. Consecration of legal and contractuatissgon that is operating of law was
achieved by introducing para. (2) of art. 1500l Romanian Civil Code, through art. 190

! See I.TurcuNoul Cod civil. Legea nr. 287/2009, Cartea a Vaspre obligaii, art. 1164-1649. Comentarji
explicaii, “C.H. Beck” Publishing House, Bucute 2011, p. 381.
2 Published in The Official Gazette of Romania, 5b1/24.07.2009.
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point 71 of Law no. 71/2011 for the implementatiohthe New Romanian Civil Code
Although the argument that formed the basis of thiange was precisely the need to bring
clarity and legal certainty, paradoxically, the né&vmat of the legal text, had made its
interpretation to be more contradictory.

Clarifying the meaning of the phrase: “rescissigroperation of law” is facilitated by
the research of the amendments made to the pinj@tcember 2008. Thus, the former art.
119 789 (now art.1549 of Romanian Civil Code) stdt®t, in terms of rescission conditions,
the analyzed text "should be linked to art. 119 {#&&w art. 1516 of Romanian Civil Code),
which establish the general means provided to thditor, in order to remedy the debtor's
failure in performance of the contractual obligato”

Achieving this legal structure, in a piecemeal wagg generated some contradictions
as those to which we refer below.

3. The meaning inferred by interpreting ad absurdum

Literal interpretation of the words “by operatioflaw”, first used in the content of
art. 1550 par. (2) of Romanian Civil Code, and thesumed in the formulation art. 1553 par.
(2) of Romanian Civil Code, for indicating the ogion of conventional rescission, leads to
the conclusion that this occurs automatically, $yngy non-compliance of certain provisions
established by law, or, where applicable, of thigahions expressly described in the content
of the comissory pacts. More specifically, this me#hat contract termination depends only
on the debtor's conduct, without the need for esgiom of the creditor's interest to terminate
the contract. Such a conclusion is incorrect, aswiledemonstrate. Introduction para. (2) art.
1550 of Romanian Civil Code, indicates the intemtad the legislature to establish a third
way of operating termination, namely rescissiofaaf, which acts distinct from the other two
arranged in par. (1) of that article, respectiyjaljicial rescission, which "may be ordered by
the court, on request” and unilateral rescissiomclv"'may be declared unilaterally by the
entitled party”. Distinguishing criterion used blyetlegislature to delineate these forms of
resolution is, as indicated by the marginal namehef article, the mode of operation. The
combined interpretation of legal texts enshrineteszission, leads to the following results:

- judicial rescission is operating pursuant to ffinaurt judgment, through which was
admited the creditor's claim for a resolution, daling the verification of the conditions laid
down in art. 1549; 1551 of Romanian Civil Céde

- unilateral rescission operates on the basissfing and notifying to the debtor of the
creditor's declaration of rescission, with obsegvihe requirements established by art. 1552
of Romanian Civil Code

- rescission by operation of law can rests on tifferént sources:

- legal rescission is incident in cases specificptovided by law, respectively the
special regulations of Romanian Civil Code in nigttelating to contracts, or other special
laws, which establish the remedy of terminationaagesult of non-compliance of certain
contractual obligatiorfs

- conventional rescission occurs in cases expredsscribed in comissory pacts,
which shall provide, as determined by art. 1553Romanian Civil Code, the obligations
whose failure to perform draws rescissior.of

% See the Report no. 850/03.05.2011 on the draftthef Law no. 71/2011, available at http://www.
Cdep.ro/comisiii/juridica/pdf/2011/rp850/10.pdf,263.

“ See L. Pop, I. F. Popa, S. I. Vidlratat elementar de drept civil. Obligie, "Universul Juridic" Publishing
House, Bucurgi, 2012, p. 292.

® Unilateral rescission is thus for the first timekaowledged by Romanian law, unlike the"common law"
system, in which it has always been the basic eersf termination. See H. Beal€hity on Contracts
vol.l,,General Principles“‘Sweet & Maxwell Ltd” Publishing House, UK, 2008, 1394.

® As noted above, in the regulation of the new Rdamagivil Code can not be identified any propercission
cases, but only certain legal designation of the-eaforcement of resolutive nature.

"It was designated as the condition of transpareftlye comissory pacts.
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It follows that the tie breaker between the ressisgorms, suggested by grouping
them in the structure of the two paragraphs, irtdganly apparently the presence of the
classical dichotomy between the operational modea tegal institutions: on request, or
automatically, by operation of law.

To illustrate even more obvious that this is is tl'd meaning which should be
attributed to the term under review, we will penfoa brief comparison with some legal
institutions that generate automatic dissolutiothefcontract.

4. The meaning shown by a comparative interpretation

In the event where there is a fortuitous imgassr of enforcement, according to art.
1557 par. (1) of Romanian Civil Code, whether itagal and complete, and it concerns an
important contractual obligation, the contract vl terminated by operation of law and
without further notice, right from the moment whiiye fortuitous event occurs. By applying
in this case a contrario interpretation, taking iatcount that in art. 1550 of Romanian Civil
Code, on rescission of full right, such a dispeonsats not provided, it will mean that the
legislature did not intend that rescission indusinailar effect to that of the fortuitous failure
of execution, namely the automatic dissolutiontaf tontract In continuation of the same
reasoning, it appears that the extinctive effecthef rescission is subject to issuance by the
creditor of a notification to this effect. We caahai that if in the text of art. 1550 of Romanian
Civil Code would have been included an express mmenbwards issuing such a notification,
any confusion in interpretation would have beervented.

The illustration of the differences between opegtmode of the two causes of
dissolution is also achieved by reference to parar 1557 of Romanian Civil Code,
showing that the rules of the rescission will beeaapplicable, whether the fortuitous
impossibility of enforcement it is temporary andyoif the lender has not requested the
suspension of enforcement of its obligations. Ratgg the right of the creditor to choose
mainly the resumption of the enforcement, and @dya secondary alternative, to send a
notice for terminating the contract, the same athéncase of rescission, is justified only if
the impossibility of enforcement is not yet defivef.

In case of achieving a resolutive condition, duedourrence of the event to which the
parties have atributed this meaning, the abolibbrthe obligations occurs automatically,
according to art. 1401 of Romanian Civil Code,isdhis case, the issuing any notification by
the creditor, would be unnecessary. The differakling from the one consecrated to
rescission operating of law, is explained by tha that, in this case, the achievement of the
resolutive condition was assumed by the partiegaasof the contract, and whose presence
influence its extinctiof!. Furthermore, the realization of the event candegtend solely on
the will of the debtor, as in the case of a defatitibutable to hirft.

Instead, the right to require performance of thigakion is a result of the contract,
which the creditor can not be assumed to havatlamply because of the debtors failure.

It follows therefore that termination will occanly if the creditor intend so, and
communicates his will, by notifying the debtor. Hs been shown that any contrary
conclusion would be absurd, since if we admit thatdebtor's failure would be regarded as a
resolutive condition, it would still have not anffeet, because, being at the discretion of the
person who undertakes, it would have been congidasenvalid, according to art. 1403 of
Romanian Civil Code. Following the same false reasp it means that the obligation would
be turned into an alternative one, as provided hy1467 of Romanian Civil Code, which
gives debtor's the choice between execution otdmeract in nature, or by equivalent, in case

8 See I. AdamDrept civil. Obligaiile. Contractul “C.H.Beck” Publishing House, Bucugte 2011, p. 461.
° See I.Turcu, op. cit., p. 653.

9 See I.Turcu, op. cit., p. 640.

! See I.Adamep. cit, p. 389.
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rescission would occur automaticalfy Such a conclusion is also wrong, because itysm
any doubt that this choice is only in the credst@ower, by virtue of the binding force of the
contract.

Compensation, as a way of extinguishing obligatiomsay be legal, judicial or
conventional. The legal compensation operates aa ss the cumulative conditions laid
down in para. (1) art. 1617 of Romanian Civil Cate met (debts are certain, liquid and
falling due, whatever their source is, and whosgaikis an amount of money or a certain
quantity of fungible goods of the same kind). Tth®es not mean that the expected effect of
art. 1616 of Romanian Civil Code, namely extinginghmutual debts up to the lowest,
occurs against the will of the creditor. Even ifakes effect without the necessity for a notice,
as required for termination, compensation operatdg if the creditor expresses at least his
tacit intention towards embracing its effédts This conclusion emerges from the
interpretation of the para. (3) art. 1617 of RomaanCivil Code, which provides that either
party may waive, expressly or tacitly, on compeisatThe use, in compensation, of the term
,of full right”, has been criticized as being likelto induce confusion with automatic
terminatiort. Doctrine indicates that compensation waiver,dnjttacceptance of assignment
or payment, due to the suppletive nature of théyaad rule, makes that the compensation
effect, which operated by right, to be retroactveimoved®.

Likewise in the case of confusion of rights, as whgxtinguishing obligations (which
occurs when in the same report of obligations,qih&lities of creditor and debtor are met in
the same person) the term "by operation of lawgduis the text of art 1624 of Romanian
Civil Code, describes its way of operation. Dissiolu due to confusion occurs automatically,
since it can be seen as a case of impossibilitpesformance of the obligation, the claim
being paralyzel.

It follows that, unlike cases where the terminatemturs automatically, termination
duelt7o rescission of law does not occur unlesstiiggered by the expressing of the creditor's
will =,

5. The meaning deduced from a coordinated interpretatin

One of the essential conditions of terminationhis gravity of non-performance, as
resulting from a contrario interpretation of arb51 of Romanian Civil Code, which states
that if the failure is of little significance, thereditor can not obtain rescission but only
reduction of benefits. Failure of little consequenevhich occurs repeatedly, can cause
rescission, but only where of successive performammtract. It is noted that to each of the
rescission forms differs not only the entity reqdirto conduct the evaluation, but also the
time when this estimating is made, by referenati¢odate of issue of the manifestation of the
creditor's will for rescission. So we retain thédwing:

- in the case of judicial rescission, the assessnsepbsterior to the demand of the
creditor;

- in the case of unilateral rescission, the assedsimeoncomitant with the declaration
of the creditor;

- in the case of legal and conventional rescissitie, assessment is prior to the
notification issued by the creditor.

12 5ee V.StoicaDeclaraia unilaterali de rezoldune,in “Dreptul” Magazine, no. 8/200§. 44.

13 See C. Hamangiu, |. Rosetti#Bnescu, Al. Bicoianu, Tratat de drept civil romanvol.ll, “All Beck”
Publishing House, Bucust, 2002, p. 386.

“See I.Turcu, op. cit., p. 697.

> See Anjoara Stefinescu,Noul Cod Civil. Comentariu pe articgleeoord. FL.A. Baias, E. Chelaru, R.
Constantinovici, I. Macovei, “C.H. Beck” Publishimtpuse, Bucurgi, 2012, p. 1707.

' See L. PopTratat de drept civil. Obliggile, vol. I, Regimul juridic general'C.H. Beck” Publishing House,
Bucurseti, 2006, p. 538.

" See I. Adam, op. cit, p. 399.
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The distinction mentioned above is reflected inway of verifying this assessment by a
judicial review:

- in the case of judicial termination, a binding aohis performed in a direct way by
the court, prior to the operation of the rescission

- in the case of unilateral termination, an optioaad indirect judicial control is
performed only at the request of the debtor, pastér the operation of the rescission;

- in the case of both legal and conventional resmissassessing the appropriateness of
termination is excluded from judicial review, besaut was already definitively established,
by enshrining an express legal provision or ofsohgive clause, called comissory péct

So, when rescission operates by law, the courtoodnexamine if debtor's failure in
accomplish his obligations was committed as deedrib the legal text or in the resolutive
clause. It means that in order to notification esaission lead to the dissolution of the
contract, it is necessary that the facts denouigethe creditor correspond exactly to the
conduct deemed by law or by a termination clause sevious non- enforcemé&htf the non-
enforcement for which law or the parties' agreentextt established the application of the
rescission, is only partial, then the court maysider that the special conditions demanded
for operation of legal or conventional terminatiang not met in that case. In such a situation,
it may eventually pronounce a judicial resolutibnf only upon verification of the severity of
that partial non-performance. The judiciary contsobptionally and can be done either upon a
complaint made by the debtor against the noticeestission which was considered as
abusive, or upon an exception raised in an actrompted by the creditor for applying the
effects of termination (restitution of the benefttse obligation to pay damages).

It can therefore be considered that, in essenae,ptirase reffering to rescission
operation by law, covers only the differences irseasment the severity of the non
performance, in the sense that, in the case thatisson is invoked upon legal or
conventional basis, the court can not censor nodemade its effects, so termination will
invariably occur at creditor's claifi.By contrast, in the case of unilateral and judicia
rescission, which have not a predefined evaluatiénthe significant degree of non-
performance, the assessment made by the credimobeaountered by the judge's decision
(on the principal or incidental). The advantagecpased by rescission of law is therefore the
predictability of the cases which can attract cactttermination. In no case, however, the
termination effect does not occur automaticallynperformance of the debtor's obligations
being only one of the conditions to operate thecissgon. The judicial review on the
rescission of law isn't, however, excluded uporeotubstantive conditions of this remedy,
namely the imputability of debtor (it should beified only the lack of excusable reasons for
non- executioff, not necessarily debtor's guilt) and the formalagoof the debtor (by notice
by the creditor, or as under the law, or by theeagrent of the parti€) These conditions are
common to all forms of termination, as resultingnfr art. 1516 par. (2) section 2 of
Romanian Civil Code, specifying “where, withouttjtisation, the debtor, after addressing a
formal notice, fails to perform his obligation, theeditor may, at its discretion, and without
losing the right to damages (...) obtain, if thdigdiion is contractual, the rescission or
termination of the contract (...)". The reiteratiohthe binding nature of these conditions is
performed in the content of art. 1553 par. (2) ohfanian Civil Code, which, referring to

8See I. Turcu, op. cit., p. 648.

19 See C. Popineau-Dehaullones rémedes de justice privée a I'inéxécution dutret Etude comparative
“LGDJ” Publishing House, Paris, 2008, p. 119.

% SeeC. Popa, Andreea Lisevidirobleme privind rezoliunea contractului ih Noul Cod civil (Il)n “Revista
romara de drept al afacerildbMagazine,no. 9/2012, available at www.noulcodcivil.ro.

2! The justified reasons for non-performance of amttral obligations are considered to be generayedhie

order of execution the obligations (Art. 1555 Ci@ibde), exception of non-performance (Art. 1556ilGode),

impossibility of execution (art. 1557 Civil Code.).

22 See |. Turcu, op. cit., p. 648.
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conventional rescission shows that it “(...) isjsabto formal notice of the debtor, unless it is
agreed that it will result from the mere fact ohAmerformance”. Therefore, either it is done
by a natification (in which case an additional pdrof performance is provided), or it occurs
of law, since the due date (if the law or the partihave so provided), the condition that the
debtor being in default, is also required in thecigsion of law.

Conclusions

The meaning of the term “rescission by operationlamf’, as it emerge from the
analized rules of interpretation, is that the teration of the contract will become operable
without implying any direct or indirect judicial veew, in terms of determining the serious
nature of non-performance. If the creditor's claifrtermination is based on a legal or on a
conventional provision indicating the obligationeage non-execution attracts rescission, the
judicial review will imply only verifying of the imutability of the debtor and his putting in
delay. Rescission of law can not be assimilateatiier means of termination of contract, such
as the resolutive condition, nor with the defirgtifiortuitous impossibility of performance, nor
with the confusion of rights, nor even with the gmmnsation of law, with which have some
similarities.
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