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Abstract

The present article examines the judicial protettad the persons confronted with
the non-application of a coherent legislation attaropean level, during a penal trial,
which can present the risk of generating differstaindards of protection of the right to a
fair trial of the defendant (for the exceeding @shking excessively the judicial procedure,
according to the individual option of every Europestate.
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General considerationsregarding theright to a fair trial’

Respecting the fundamental human rights and freedemot only understood as a
condition of legality, but also as an expressiorihaf democratic character of the society as
a whole.

Implying minimum standards of protection and nahfdreated exhaustively, most
of the rights provided by the European Convention the protection of fundamental
human rights and freedofare limited in what concerns the conditions of tetion of
national security, public safety, economic interestcrime prevention although most of
them are of civil or political nature.

Instituted by article §of the European Convention, the right to a faialtinsures
the parties of the trial the guarantee that theights and freedoms will be respected in
court’. Practically, this right offers the parties sevkerguarantees to keeping the

! In Romanian Law, the right to a fair trial is d@sitshed by article 21 in the Constitution (free e to justice)
both in penal and civil matters and by article I0.aw 304 of 2004 concerning the judicial organiaat(the
last amendment happening by Government Decisio66®.of the 4th of July 2012, published in the Roiaa
Official Monitor, Part I, no. 481 of the 13th oflyi2012), according to which All persons are eatitko a fair
trial and the solution of the accounts within rewsue time... In penal matters, the provisions nicle 6,
paragraph 2, Penal Procedure Code, meaning regardfethe procedural phase of the cause, both raimi
prosecution bodies and courts have the obligationdure the suspects and the people involveddrattount,
the specific procedural guarantees, which resoihfa fair trial.

2 The Convention for the protection of fundamentainan rights and freedoms, also known as the Europea
Convention of Human Rights, signed on the 4th of&ober 1950 in Rome, enacted on the 3rd of Septembe
1953 and ratified by Romania through Law no.30/19@garding the ratification of the Convention the
protection of fundamental human rights and freedants the additional protocols of this conventiomblshed

in the Romanian Official Monitor, part I, no. 13bthe 31st of March 1994.

% According to article 6, paragraph 1 any personthasight to a fair and public trial within a reasble time,
by an independent and impartial court, institutgda, which will determine either on the infringent of their
rights and obligations with a civil character, eorthe sturdiness of any accusation in penal madtgamst them.
We find a similar provision in article 47, paragnap of the European Union Charta of FundamentahRig
(2007/C 303/01), in the sense that any personH®sight to a fair and public trial within reasot@time in
front of an independent and impartial court, haalrgady been constituted by law.

* This right is also consecrated by the European iission Green Card, entitled The Procedural Guaeant
given to suspects and people involved in the adcdonpenal procedures in the European Union
(COM/2003/0075, finally accessible at http://eu-8aropa.eu) offering these people the right to jtiekcial
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procedure fair, respectively, the right to a trialithin a reasonable time; the

guarantee of the presumption of innocence of tHerdkant; the right to independent and

impartial court, instituted by law; the right to plicity of the trial; the principle of "equal

weapons " and contradictionality; the right to sike and not self-incrimination of the

defendant; the right to defence, and the obligabbthe courts to motivate their decisions.

The estimation criteria of the E.C.H.R. in the determination of the
infringement of theright to atrial within areasonable time

Although it is a theme debated by the Romanianfarelgn doctrind, exceeding the
reasonable time of solving a penal account conietitone of the most frequent heads of
claim brought to the European Court.

Lately, the provisions of article 6, paragraph 1tbé European Convention of
Human Rights, which use the collocation "reasonataee”, although considered a
"minimum limit", separating the abidance and nordahce by the Convention, are easily
replaced by another, respectively "optimum and iptallle term" (quantifiable), which will
also be the new aim of judicial systems, regardiéske fact that it means the common law
courts or specialized couftswe believe that this collocation better idensfithe time
interval when the entire judicial procedure shodklelop because a too fast procedure
would also affect the right of the petitioner tdadr trial, meaning that the term could be
unreasonable due to the haste with which it wagld@ed by the judicial bodies.

The starting poinfdies a quopf the calculation of the reasonable penal terns du
coincide with the civil one. In what concerns theatantee of a reasonable time, timewise,
the moment when the prosecution against a persofficsally stated will be consideréd
this moment may coincide with the date of the drrekthe beginning of the prosecution
or the date of announcement of the indictment,eetpely the date when the prosecution
was officially announced as an official notificatigprovided by a competent authority
who accuses a suspect, therefore, even the deteati@st or execution of a court order.

Those entitled to such a right are natural or lggakons, subjected to pending penal
inquiries, and the period of time, which is consatkpoint terminus of the guarant@bes
ad quem) {is either that of the announcement of a final solutoncerning the accodnt
(be it definitive conviction court orders, remitwt orders, acquittal court orders or
non-prosecution curt orders).

The exceptions to the insurance of guarantees gedvby article 6 paragraph 1 are
the accounts to be revised, in definitive proceslamd also rendition procedutes

assistance of a lawyer, chosen of given ex offittie, right to be assisted by a qualified or toledanterpreter
and/or translator, the protection of vulnerableptepthe right to knowledge of the existence ofrthights and
the right to consular assistance.

® M. Udroiu, O. PredesciEuropean Protection of Human Rights and the Ronmaiidal. Treated,C.H. Beck
Publishing House, Bucharest, 2008, pp. 638-647;hRiTa, The Right to a Fair Trial,Judicial Universe
Publishing House, Bucharest:, 2008, pp. 276-28®itsan,The European Convention of Human Rights. Article
Commentary. Rights and freedomsl. |, Judicial Universe Publishing House, Buclsar005, pp. 533-540; B.
Selejan-Gian, European Protection of Human Righ&gcond edition, Judicial Universe Publishing House,
Bucharest, 2006, pp. 108-120; M. Udroiu, O. PredgReasonable Time of Penal Procedutesw Magazine,
No.2, 2009, pp. 233-241; J-F. RenucEtieaty of European human rights laWamangiu Publishing House,
Bucharest, 2009, pp. 460-470; J. Pratalcélérité et les temps du proces penal. Compamatintre quelques
Iégislation européenne§ompendiu Ottenhof, Dalloz Publishing House, 2¢#}8,251 and these.

® For more details, see: the European Union Prodeare Efficiency of Justice (EUPEJ), entitled haw goal
for judicial systems: processing each case in @imop and quantifiable time-frame", reminded by Mbarca,
The principle of Law in a fair trial, in optimum drpredictable time, in the light of the new Codecofil
procedure, in Law magazine, no. 12/2010, pp. 42-56.

" See E.C.H.M., decision if the 30th of November 20@ account SleZetius versus Lithuania, Paragraph 23-
31. We metnion that all E.C.H.M. decisions in timaterial are accessible on the website www.echirntoe

8 |t holds no relevance whether the person has Hegnitively convicted in contumacy (E.C.H.M., dsicin on
the 9" of September 2003, in the account Jones versubiiited Kingdom; E.C.H.M., decision on the"16f
November 2004, in the account Sejdovic versus)ltaly

® See E.C.H.M, decision on thd' ®f February 2003, in the account Mamatkulov andiuasulovic versus
Turkey, paragraph 80.
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Although neither has a decisive character, the eano Court of Human Rights set
four estimation criteria, thoroughly analysing eadtount, taking into consideration the
criterion of behaviour of the parties, the authest the importance of the object of the
procedure for the party involved and the criterodrthe complexity of the cause as a whole.

In certain situations, the parties' behaviour, offee claimer's behaviour, may be the
cause of procedural delay, in which case it cannpguted an insufficient diligence in
cooperating with judicial authorities, such as ¢ixeessive change of defenders, the delay in
submitting the written conclusions that are indispeble for the judicial procedure.
Moreover, in the judicial practi¢®it was questioned whether the abusive use of thans
of attack could constitute a dilatory behaviourtleé claimer in the conclusion of his/her
judicial procedure.

Fair trial versusreasonabletime

In what concerns the lack of a reasonable time ssan® to the claimer in order to
contest the declarations on which his/her convicticas based, the account Lucéa versus
ltaly is representativé. In fact, N. and C., being found to have a certpiantity of cocaine,
were arrested. On this occasion, N. declared thand he went to the claimer, who was
willing to supply them with a certain quantity adaaine. At first, N. was considered a mere
witness, but then he was interrogated by the attp@as the accused. The claimer and C.
were arraigned for drug traffic and N. was charged different trial for drug possession.
Summoned as a witness in the claimer's trial and dsefendant in a related trial N. used
his right to remain silent. Thus, the claimer contd ask any questions or determine him to
make a statement. In this situation, the Court askedged N.'s refusal to testify and used
the possibility provided by the law, according tee tConstitutional Court, of using the
statements made by defendants in related procedUinesefore, the records of evidence of
N.'s statements to the attorney were read in court.

The claimer was sentenced to 8 years of prisonaainte and the appeal and recourse
were denied.

All ways of attack having been used, the claimedradsed the European Court of
Human Rights claiming that the solution of Italiaaurts was announced violating the
principle of contradictionality.

Examining the reasons appealed to and the docurpeedented, the Court estimated
that any pieces of evidence must, as a rule, berashered in the presence of the defendant
in a public meeting in order to be submitted tooatcadictory debate. This principle, even
if it may have some exceptions, cannot prejudieeright to defence of the claimer. If
a conviction is exclusively or largely based on thepositions of a person whom the
defendant has not had the possibility to interregat to have that person interrogated,
the right to defence is limited in an incompatitlay with the requirements of article 6 in
the European Convention.

In this case, the courts exclusively based on #poditions made by N. prior to the
trial, when neither the claimer, nor his attornedihe possibility of interrogating him.
Hence, the claimer did not have an adequate anficguit occasion to contest the
declarations on which his conviction was basedaA®nsequence, the Court unanimously
acknowledged an infringement of article 6, paragrapn the European Convention.

In another account, - Schumacher versus Luxembduripe claimer was charged for
money laundering through drug traffic. Several stigations were made, especially with
the help of international rogatory commissions.tB® 17" of November 2000, it was settled
that the penal procedure had already been presciiieeause there was no criminal
prosecution made in the last three years.

The European Court considered that, in such a tetuyathe final step of the
procedure is that of the edict of release from orahprosecution so as up to that date, the

10 5ee E.C.H.M, decision on the™af April 2008, in the account Heremans versus Biefy paragraph 17-43.

! See E.C.H.M, decision on the 27th of May 200%h&account Luca versus ltaly, paragraph 31-45.

12 See E.C.H.M, decision on the 25th of November 2003he account Schumacher versus Luxembourg,
paragraph 23-36.
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defendant is waiting for the solution of his/hdefiln regard to the reasonable character of
this duration, the Court ascertained that in thyears' time there has been no act of
procedure, so there was an immense period of wigctf the criminal prosecution bodies;
hence article 6, paragraph 1 was infringed.

The account Ardelean versus Romahialthough a recent account, is representative for
the infringement of the right to a fair trial. Tleaimer, an attorney convicted for fraud,
among others, complained about the duration ottheinal procedure of his file, claiming
that his right to a fair trial within a reasonakbilee had been infringed.

The Court reiterated the fact that the reasongbitit the procedure must be
assessed and interpreted according to the circmossa of each pending cause,
respectively the complexity of the cause, the caisn behaviour, the competent
authorities in question, emphasising that, in cnmhimatters, the right to a trial within a
reasonable time is important so as not to dradn@nstate of uncertainty of the defendant.

Although the length of the trial phase of 2 yearsd @8 months seems to be
unreasonable for the two levels of jurisdictiorg tbourt still estimated that the duration of
the procedure was excessive, despite the facttiigabccount had not been complex; the
first sentence was pronounced five years afterbginning of the criminal prosecution,
the account being suspended countless times angxbeptions of unconstitutionality
presented by the parties suggest a long periodaesipity or inactivity in the account,
hence, article 6, paragraph 1 was infringed.

Furthermore, in the account Mattocia versus ffalihe E.C.H.R. ascertained that the
judicial procedure exceeded the rational durathort, not because of reasons imputable to
the petitioner, but to the national authoritiesoamentioning that not only the nature of the
crime itself catalogues the judicial procedure as@ a complex one (in fact, it is about
the commission of rape), but the complexity of dteount in its whole, under the aspect of
the object and size of the file, the number of éhoxuired and of witnesses to hear, the
number and nature of the crimes (often with a clmmsler character), examinations, and
the duration of procedural acts made by the rogatommission and rendition procedures.

In the account Mitap and Muftiioglu versus TurKethe two claimers, arrested in 1981
and sent to court only the next year for politicimes, were convicted to prison for life.
After using all the attack methods provided by ol legislation, the claimers addressed
the European Court of Human Rights, appealing soakcessive duration of the trial,
respectively over 14 years (out of which the elation of the conviction sentence took
no less than 4 years). The commission acquireddhsons invoked by the claimers and
noticed E.C.H.R., which established that, althotlgh account was complex, there was no
reason to justify such a long duration of the trial

On the contrary, in another account, Idalov verRussia®, the claimer, arrested in
1999 for several offences of organised crime, iradkn court, among others, that the
duration of the trial was excessive, the hearirgjadppostponed by the court repeatedly and
baselessly. Meanwhile, the culprit state claimeat the adjournment of the hearings was
reasoned, given that they confronted the healtbribgaition of one of the defendants, the
account being a complex one.

Although the European Court acknowledges the coxitgld the account, it reiterates
the fact that the duration of the procedure muses&tmated according to other criteria,
respectively the conduct of the claimer and thehauiies in question, and the claimer's
stake in the pending litigation. The Court notit¢kdt the claimer had been arrested in June,
1999, and the definitive sentence was given in N2@@4. As a result, the duration of the
procedure was of 4 years and 11 months but thetidaraf the procedure in this account

13 See E.C.H.M, decision on the 30th of October 201 2he account Ardelean versus Romania, paragfaph
85.

1 See E.C.H.M, decision on the 25th of July 200@h&account Mattoccia versus ltaly, paragraph 7.3-8

!> See E.C.H.M, decision on the 25th of March 198@he account Muftuoglu and Mitrap versus Turkey,
paragraph 29-37.

' See E.C.H.M, decision on the 22th of May 2012hi#account Idalov versus Russia, paragraph 165-192
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was largely due to the claimer's postponements. @uapproximately 40 hearings in
Court, 11 of them were due to the claimer, whicbhveh that he was not fully diligent for
the expedience of the procedure. As a consequeheeCourt established that article 6,
paragraphl was not infringed.

Furthermore, in the account Boddaert versus Beltfiutine European Court, examining
the account and considering that in regard to thjeative difficulties of the process, the
defendants' attitude of disturbance of the judidiatlies’ inquiry, the discovery of new
facts, the gravity of the crimes committed, hasrumeusly decided that there has been
no infringement of the right to a fair trial.

This was also the solution in the account Nevskayaus Russtd where, after having
made an ensemble assessment of the circumstandég aiccount, the Court estimates
that the reasonable time has been respected, ddbgitfact that the claimer cannot be
compelled to actively cooperate with the judiciatteorities and not all methods of attack
have been used having the domestic legislatiomdéig his/her interests.

Substitutesfor conclusions

1. Both jurisprudence and the doctrine in the maggtimate that the determination of
the reasonable duration, although being considemeimand of expedience of the trial, may
sometimes create certain difficulties of interptieta

2. Skimming over the small jurisprudence cataloguacerning the field of
application of article 6, paragraph 1 of the Coriwen we can easily notice that the
excessive duration constitute a major problem instmoember states, characterised by
either passive or inactive behaviours of the autiesy by repeated adjournments of
hearings, of competence refusals, procedure vates,

3. Therefore, the infringement of the guaranteetlod right to a fair trial by
exceeding the reasonable time of penal procedwedue to commissive or omissive
behaviours of the states and those that have nen le&ectively improved in national
courts may be submitted to the European Court ah&tu Rights, a court that can grant a
fair reparation.
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