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Abstract

This study is centered upon an analysis of thesdwt that were ruled by the
European Court of Human Rights against the Romarstate, mostly related to the
infringement of the conventional requirements relyay the protection of the inmates’
dignity and health. Among these, a special plackeisl by the recent ruling in the case of
lacov Stanciu versus the Romanian state.

Key words: human dignity; jurisprudence of the European CaefrHuman Rights;
prohibition of torture and inhuman or degrading peimments or ill treatments; enforceability
and fore-closure of the decisions.

Introduction

The convention for the defense of the fundamentahan rights and liberties
elaborated by the European Council and signed @n4tih of November 1950 includes no
express mention of the respect of the human dignitye penitentiary field, since a reference
to this concept regarding the execution of freedtapriving sentences is a jurisprudence
creation of the European Court of Human Rights. Hardignity, implying that no one can be
excluded from human community and that man musbedteated as an object in the hands
of public power, is presently seen as a genuingliggi principle within the treatment of
inmates, within the larger framework of rendering prisoensences more human.

General considerations regarding the right to prisa conditions respectful of
human dignity

What is remarkable is the fact that in the Ameri€Gonvention of Human Rights, at
article 5 (2) it is clearly mentioned that “no onan be subjected to torture, or to cruel,
inhuman or degrading punishments or treatments’taat“any inmate shall be treated with
the respect which is due to the inherent humanitgignThe set of principles for the
protection of all those who are subjected to amgnfof detention or incarceration, adopted on
the 9" of December 1988, stipulates, as a basic princip any person who is subjected to
any form of detention or incarceration shall beatieel “with humanity and respect for the
dignity of the human being”. In the Recommendatimmmber R (87) 3 regarding the
European regulations concerning penitentiaries dopy the Ministry Committee of the

" Ph.D. Candidate, Faculty of Law and AdministratBeences, University of Craiova. This work wasafined
from the contract POSDRU/CPP107/DMI1.5/S/78421atetric project ID78421 (2010), funded by the
European Social Fund - “Invest in people”, the @gienal Program Human Resources Development 2007-
2013, bratiloveanuisabela@yahoo.com.

! For further details, see M. Larraldelacement sous ecrou et dignité de la perso@#ance inaugurale du
séminaire de recherché, “Enfermements, Justicébertés”, Sorbonne, the 1%f September 2009.
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European Council on the 12th of February 1987 istipulated, as a basic principle, that
“freedom depriving shall be done in moral and mateconditions so as to ensure the
necessary respect of the human dignity and to enformity with these rule&”Also, in the
Recommendation no. 2006 (2) of the Ministry Comeattof the member states of the
European Council regarding the rules of Europeanitgetiaries adopted on the ®1of
January 2006, the head note itself mentions tHepéaple who are deprived of their freedom
shall be treated with the same respect for humghtsi. At article 18 (1) in the same
document it is stipulated that detention locatiomsst respect human dignity and intimacy
and meet the minimal sanitary and hygiene standuaidite taking into account the respective
climate conditions. Inside the penitentiary ordeusinbe kept “by respecting all security,
safety and discipline requirements and by providingh living conditions so as to respect the
inmates’ dignity, by a complete set of activitiea¢cording to article 49. As for the search
and control activities, art. 54 (3) provisions: €llstaff must be trained to perform these
actions in such a way as to detect and preventescgpe or smuggling attempts, while
respecting the inmates’ dignity and personal e$fedtastly, it is shown in art. 72 (1) that the
penitentiaries shall be managed within an ethicaitext, acknowledging the obligation to
“treat the inmates with the same humanity and resgpey human being deservés”

As for the Romanian internal legislation, Law n@520086 concerning sentences and
measures ruled by law entities within the penalcess contains a set of dispositions
regarding human dignity in a penitentiary environinéll sentences shall be served in such
conditions as to ensure the respect of human gigwitording to article 3 in the mentioned
document. According to article 4 it is forbiddendashall be sanctioned according to penal
laws to subject a person to torture, or other indwien degrading or ill treatments. The respect
of life and human dignity is a fundamental prineigf the penal process established by the
New Romanian Penal Procedure Code at art. 11.

As for the lack of conformity of material detenti@onditions with conventional
dispositions, the European Court developed a ucisgrudence against Romania. The main
problem of the Romanian state lies in ensuring suekerial detention conditions so as to
meet European requirements, within the contextrofn@reasing number of inmates, from
28.244 in 2010 to 31.774 nowadays. Regular detensionot included in art. 3, as freedom-
depriving measures often come with sufferings amaiihation. However, the Court decided,
according to a uniform jurisprudence, that beingroed of their freedom does not mean that
the respective inmate shall lose their Conventioghts. Art. 3 imposes a positive obligation
to the states to ensure that any prisoner is iecated in such conditions so as to respect
human dignity, that serving the respective senteluess not subject the respective inmate to
any suffering or trial exceeding the inevitabledeuf suffering which comes with detention
and that, considering the practical detention mepeénts, the inmate’s health and comfort are
properly provided.

The European Court makes ianconcretoexamination of the detention conditions, by
taking into consideration both their cumulative eet6 and the specific details of the
complainart The main aspect of this analysis concerns theeis$ over crowdedness, by

“ReccomendatioRec (87)3 of the Committee of Ministers to memhateson the European Prison Rules, of the
12" of February 1987.

®ReccomendatioRec(2006)2 of the Committee of Ministers to memitateson the European Prison Rules, of
the 11" of January 2006, at http://www.anp-just. ro/.

4 Law no. 275/2006 regarding serving the sentencesnaeasures of the legal entities during the péra]
published in the Official Journal of Romania no76# the 28 of July 2006, modified and added to by Law no.
83/2010 published in the Official Journal of Ronzanb. 329 of the 19of May 2010.

® See as an example the ECHR caseavfilBche versus the state of Romania, petition no48&8, ruling of
the 18" of October 2011, &87.

® See the ECHR, case of Dougoz versus the stateeso8, petition no. 40907/98, pt. 46, 2001-II.
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determining the fact that the vital space an inmateallotted is smaller than what the
European legal department of human rights seeseasalle according to current specific
practice& Among the factors that were considered it canniEntioned the degree of
occupation and the dimension of the cell and whethe inmate is provided with a bed
Generally, the Romanian government only providddrination concerning the degree of
occupation of the available beds, not the surfduelwis available for each inmate. The Court
ruled in the sense of breaking art. 3 if the peatgpace of an inmate is smaller than 3square
meters, this fact in itself being seen as enougteece that prison over crowdedness has
gone beyond that linfit It follows an analysis of hygiene conditidhssuch as access to
natural light, air, and ventilation, lack of blam&elack of hygiene, the presence of parasites,
undrinkable water, low food quality, poor hygienete kitchens, and lack of any intimacy in
an inmate’s day-to-day life. An important factortive above mentioned ruling is the stretch
of time during which an inmate was held in the dev®d condition$ and whether or not the
inmate has their own bed. The European Court cemtake into consideration other factors,
such as the almost complete lack of outdoor ams/éind the fact that the inmates receive no
food during transport to the courts or between peaitentiaries. In the analysis of such a
complaint, the Court refuses to take into consiitemaany argument related to the poor
economical conditions in the accused state.

Some basic principles regarding the monitoring avetlical treatment of freedom-
deprived people derived from the Court practiceben#he European instance to verify the
way in which the Romanian state meets the posabl@gation in article 3 of the Convention.
The analysis grid used by the European legal deyatt of human rights in order to
determine whether or not the treatment of a sigirisoned person is bad enough as to come
against art. 3 should be centered on three aspbetgeneral detention conditions, the quality
of the medical care and the necessity of maintgiaimest or detentiéh

First of all, the Court uncompromisingly statesttha. 3 cannot be interpreted as
imposing a general obligation of freeing an inmateaccount of their health or of having
them admitted into a civilian hospital in ordemézeive a certain type of medical treatnient

" See as an example the conviction sentence inabe of Dimakos versus the state of Romania, petiim
10675/03, ruling of the'6of July 2010.

8 In this respect, the European Committee for thev@ition of Torture and Inhuman or Degrading Treatinor
Punishment insistently stated its concern withlfed of beds, seen as a chronic issue at a natide-scale.
Law no. 275/2006 regarding serving the sentencelsra@asures of the legal entities during the pemgal, t
published in the Official Journal of Romania no76&# the 28 of July 2006 stipulates at art. 33 (3) that every
convicted person shall receive a bed.

® In this respect, see the ECHR, cageifche versus the state of Romania, petition no488B, ruling of the
18" of October 2011, &94; in this case, the Court rmiired that the plaintiff only had between 1.82asqu
meters and 2.55 square meters of personal spdhe dilava Penitentiary and 2.1 square meterseaRtthova
Penitentiary; the ECHR case of Kantyrev againststa¢ée of Russia, petition no. 37213/02, rulinghef 2" of
June 2007, &50-51, ECHR case of Andrei Frolov verte state of Russia, petition no. 205/02, rubhghe
29" of March 2007, & 47-49.

19n this respect, also see ECHR, case atiMci versus the state of Romania, petition no. 257634@Bg of
the 26" of May 2009, E.C.H.R, case of Marian Stoicescisuerthe state of Romania, petition no. 12.934/02,
ruling of the 16 of July 2009, &24, ECHR, case of Marcu versusstse of Romania, petition no. 43079/02,
ruling of the 2&' of October 2010.

1 ECHR, case of Micu versus the state of Romanititigre no. 29883/06, ruling of the™8of February 2011,
published in the Of. B. no. 651/2011, &83, the ECEf&e of Florea versus the state to Romania, qetitod.
37186/03, ruling of the f4of September 2010, &51, the ECHR, case of Alversug the state of Estonia,
petition no. 64812/01, ruling of th&'®f November 2005.

12 See the ECHR case of Artimenco versus the sta®nfania, petition no. 12535/04, ruling of thé"36 June
2009, &36.

1% See the ECHR case of Sadak versus the state kéy;uuling of the 8 of April 2004.

1 See the ECHR case of Kudla versus the state ahBipmentioned above, & 92-94.
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However, maintaining detention must be compatibté every inmate’s specific situation. In
this regard the European court makes a concretmiaation, and the solution is given
according to the specifics of the respective cAsesuch, an inmate’s health is part of the
factors that must be taken into consideration i@iggrthe ways in which a freedom-depriving
sentence can be served and especially the necegsitgintaining detention. Furthermore, it
must be mentioned that the Court jurisprudencéisrhatter emphasizes the importance of a
proper set of procedures instated in the membdessteegarding petitions for medical
dismissing. The same jurisprudence shows that éimergl interdiction in art. 3 imposes all
states the obligation to ensure that the meansreing a freedom-depriving sentence do not
subject the respective person to more sorrow afstthan the inevitable level of suffering
which comes with detention. Therefore, adapting dieéention conditions to the inmate’s
health state and access to proper medical cageteeminant for the solution of the petitton
Also, the measures that the penitentiary authsritigposes upon an inmate, such as isolation
and immobilization without a prior medical exam tetermine whether the inmate’s
psychological state is compatible with this setn&fasures and with life in prison are seen as
posing a distinctive problem concerning the oblmad imposed upon the member states by
art. 3.

As for the quality of medical care, the Court bedie that the protection of health
should not be limited to fighting symptoms, butshiould be part of a global therapeutic
strategy® leading to the patient’s healing or to the premenbf more serious illnesses. As
such, a sick inmate must be monitored, which mespeacific examinations must be
performed in order for the doctors to be able thetate and adapt the treatment scheme to
the specifics of each patient’s case. The meretfatta prisoner had access to a doctor and
that they were prescribed a certain treatment doéesiecessarily lead to the conclusion that
they were given a proper medical care. Detailedriscmust be made of the inmate’s health
state, while diagnose and treatment must be prangtappropriate. Also, apart from the
positive obligation of maintaining the inmate’s tetaf health and welfare, especially by
providing the necessary medical care, the Courttioreed that art. 3 impose a positive
obligation for the states to apply effective methddr the prevention and detection of
contagious diseases inside the penitentiary. Theodean instance always takes into
consideration the plaintiff's attitude, especidhe authorities’ refusal to provide them with a
complete and adapted medical scheme, appropriatehéir state of health. Finally, the
penitentiary authorities must ensure proper conaktifor the treatment to be implemented.

The importance of the ruling of the European Courtof Human Rights in the case
lacov Stanciu versus Romania

The ruling on the 24 of July 2012 in the case of lacov Stanciu versesn&ia
revealed the same problem that of poor detentionitions in Romanian penitentiaries. In
this case, the plaintiff was sentenced to 12 atidylears of prison, which he served in seven
detention centers, between January 2002 and May. Zl0de case is classical: the plaintiff
accused the violation of the material aspects bf3aof the Convention in four penitentiary
establishments on account of over crowdednesdulmsaus sanitary installations, parasites,
poor quality food, lack of cold and hot water, lamkopen-air activities, and the fact that all
these insalubrious conditions have led to a sesfedlnesses (partial dentition, occipital
neuralgia, chronic parodontitis, nose septum d@riatchronic rhinitis, duodenal ulcer,
chronic hepatitis, chronic migraine and liver dseeavhich became chronic because he did not

!5 FI. Massias|.a protection de la santé et de la dignité du détpar la jurisprudence de la Coue européenne
des droits de 'homm&;.R.D.F., no. 3, 2004, p.27. See as examples th¢RECases, Price versus R.U. petition
no. 33394/96, &30, ECHR, Gennadi Naoumenko versestate of Ukraine, petition no. 42023/98, rulifighe
10" of February 2004, &112.

16 See the ECHR case of Hummatov versus the stateesbaijan, the 28 of November 2007.
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receive proper treatment. The court also took atcount the fact that the space which was
allotted to the inmate during his incarceration wea<ept for isolated occasions, smaller than
3 square meters and that for long stretches of timérad to share his bed with another
inmate. The plaintiff's situation was furthermorewae worse by the 38 transfers until 2011. |
want to mention the fact that this ruling is partarly important since, upon realizing that this
was a recurring problem and that there were somer & similar complaints, the European
judge decided to rule on account of article 46 tté tonventional text (referring to the
enforceability and the fore-closure of the decisjoiin the case in which the European court
notices a violation occurred, the accused statbligated to pay the plaintiff a certain amount
of money as equitable reparation, and to choosderuthe supervision of the Ministry
Council, a set of general or individual rules tolude in its internal regulations in order to
terminate the violation which was noticed by thedpean judge and to cancel, as much as
possible, the consequences of these sentencesmEaiss that a state is free to choose the
ways in which to fulfill its obligations derivingrdm art. 46, but the Court is entitled to
indicate what measures should be taken by the statpiestion in order to prevent the
occurrence of numerous similar cases and convisioriences. In this perspective, the Court
appreciated the efforts of the national authoritiesluding legal measures meant to improve
the living conditions in a penitentiary environmemntt it insisted upon the fact that consistent
efforts are necessary over a long period of timé #rat an appropriate, effective set of
preventive measures must be adopted in order ferntitional authorities to solve any
situation that may come against the provisionsrinda The solution that was suggested by
the Strasbourg court is to begin by presuming thase sub-standard detention conditions
lead to non-patrimonial prejudice, and that repanat must be granted in the spirit of prior
similar cases and Court rulings. The national msta should provide serious, convincing
arguments should they decide to grant reparationsisting of significantly less amount of
money (or no reparations at all).

Conclusions

Human dignity must also be respected within thatpetiary environment, and justice
should not stop outside the prison gates.

The European Court has received 80 complaints spdime Romanian state
concerning the violation of article 3 regardingedgion conditions. The European Court has
recently ruled in the case of lacov Stanciu verBasnania, while suggesting a possible
solution for stopping such complaints. It consstreating a proper system of preventive
measures and granting reparations comparable se thi@nted by the Court in the case sub-
standard detention conditions are noticed.
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Abstract

In the context of the development and the diveatibn of the nonprofit sector in
Europe, private actors play an increasingly impaitaiole on the stage of social and legal
life. In Romanian legislation, along with assoaies and foundations, a residual category
can be identified under the name of unincorporatssbciations.

Throughout this article we intend to capture thgdkeframework and the judicial
treatment applicable in Italian law in order to uedtand the basic working mechanism of de
facto associations.

Keywords: association, legal capacity, Italian law.

Introduction

In the Romanian legal system, under the constiatigrovisions, both individuals
and legal persons have the right to establish aasions without legal personality. However,
due to the fact that they do not have limited legapacity, de facto or unincorporated
associations are devoid of legal effects. As tlyalléexts have no practical effects, the
unincorporated associations” reason of being mayrsencertain.

In contemporary national legislation, the assosiatvas sanctioned by Law 21/1924
on legal entities (associations and foundationg}icle 31 defines the association as a
“convention in which more people put together, pmmently, their material contribution,
knowledge and their work to achieve a goal thatsdu®t seek personal benefits or property.”
The optics of the Romanian legislator was dependerthe natural-legal person dichotomy.
Thus, the Law only recognized association with legpacity.

Law 21/1924 was repealed by Government Emergendin@mce (G.E.O) 26/2000 on
associations and foundations, currently in forceicke 4 states that the association is “the
legal subject constituted by three or more persdms, according to an agreement, participate
to the establishment of a patrimony, which is ndtjsct to refund, with material contribution,
knowledge and work in order to conduct activities the public interest, that of the
community or, if appropriate, in the personal noofp interests of the partners”. This legal
definition places,ab initio, the association among legal subjects. The uniocated
association seems to have been excluded. As it doebenefit from legal personality, it
cannot be subject of law.

However, art. 5 par. (2) of the Ordinance provitted the association without a legal
capacity can be established if the aim permitdHeavever, the Romanian legislator does not
provide specific legal rights to collective entistrictly limiting itself to indicating that the
source of this norm is the constitutional righasEembly. We believe that there is an obvious
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mismatch between the definition of the associatemd down in the Ordinance and the
provisions of article 5 par. (2) of the same lawickh states the right to establish
unincorporated associations. It is necessary toifypthat according to Romanian law only
individuals and legal persons can be subjects wf ia other words, parties of a civil
relationship.

We find a similar provision, referring to partnegs) in the Romanian Civil code.
According to article 1881 par. (3) “Partnershipa ba with or without legal capacity”.

It must be mentioned that the partnership and #se@ation are two separate legal
institutions. Both are established by the will eegwed through a contract. However, the
purpose of the society is economic, profit shafiaigthe associates. Article 1881 par. (1)
Romanian Civil code states that the society iscth@ract under which “two or more persons
mutually undertake an activity to cooperate andctmtribute to it through material
contributions, property, knowledge or work in ordershare the benefits or use the economy
that might result”. On the other hand, the assmriais established by partners in order to
achieve “general interest activities, communitamanif appropriate, the personal non-profit
interests of the partners”. The contract of sochety an onerous nature. At the origins of this
contract we can identify the legal institution kmoi Roman law under the namesaitietas.

It was basically an agreement between at leasipople -socii who share a common goal,
that of distributing the profits and the lossetsthe activity. On the other hand, the final aim
of the association is non-profit.

However, the confusion persists even in legal teksr example, although the
legislator used the term “family association”, dfually referred to a for-profit corporation.
However, the situation has been remedied with titeyanto force of G.E.O 44/2008 on
economic activities of the sole partnership, indipals and family corporations, in which it
was used the phrase “family business” instead arhify association”. A broad interpretation
of the association can be found in the RomanianQade. Thus, Article 7 par. (2) point (5)
defines unincorporated association as “any joimtwe, economic interest groups, civil
society or other entity that is not a separate ikxgerson for the purposes of income
taxation, according to legal provisions”.

In regard to de facto associations, an exampleosgiged by Article 25 par. (1) of Law
69/2000 - Law on Physical Education and Sport. Adicg to the legal text, “sports
associations are unincorporated sport structugsttSassociations without legal personality
can be established as private civil societies, rabeg to the legal framework in force.”
However, generally, the sports associations aebksted as civil partnerships.

Therefore, Romanian unincorporated associationspitde the fact that the law
recognizes the possibility of establishment, do hate the necessary legal means of
implementation.

A different legal treatment is devoted in Italiaygislation. It should be borne into
mind that under Italian law, the concept of legabjscts is broader and it includes legal
entities without legal capacityFrom a legal perspective, an organization hama@ependent
existence from that of the members who formed dt l@nefits from legal capacityalthough
limited. Therefore, the provisions of the ItalianviCCode establish a distinction between

! G. Boroi, Carla Alexandra AnghelesdDurs de drept civil. Parte general“Hamangiu” Publishing House,
Bucharest, 2011, pp. 86-87.

2 A. Berger,Encyclopedic Dictionary of Roman Lawol. 43, The American Philosophical Partnershi§91, p.
708.

% F. GalganoTrattato di diritto civile Seconda edizione accresciuta, Volume primo, @deice dott. Antonio
Milani, Padua, 2010, pp. 228-229.

* Barbara Vaccd,e associazioni non riconoscute e i comitdttt. A. Giuffre Editore, 1999, Milan, p. 13.
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unincorporated and corporate association. Therlattaot granted with legal personality or
such a request was denied.

Unincorporated associations have patrimonial angarmieational autonomy and
procedural capacityln other wordsde factoassociations can own a common fund on which
the personal creditors of the partners do not aglyts. Nevertheless, the unincorporated
association can gain immobile assets through usiocdpThe inner organization of the
association is established according to the wilhef partners. The provisions of article 36 of
Italian Civil code state that in juridical procedsr the association is represented by the
president or the manager.

Regarding the civil responsibility of the partneis,must be mentioned that in
unincorporated associations, according to arti@dt8lian Civil code, the creditors who did
not covered their debts from the common fund of desociation, can turn to the personal
assets of the partners who have represented theiassn, acting in its name or best interest.
Their responsibility is solidary. Due to the lack mublicity of the assets owned by the
association, the raison of such provisions is totgmt those who have contracted or
guaranteed for the associatfioifihe partners cannot divide the common fund orfaskhe
restitution of personal contribution when the caaotiis terminated

We mention that the legal regime applicablelédactoassociations in the Italian legal
system is rather different. Despite the fact thaytdo not benefit from full legal personality,
incorporated associations have the needed rightsder to conduct the activity for which
they were established. These rights are actuaiifeceed to moral persons.

Conclusions

Due to the incoherent legal framework and to thenfdism that characterizes the
Romanian legislator, the unincorporated associaticannot be active participants in
everyday life. Therefore, these entities remaindadly just a legal text without application.

The assimilation of associations and corporaticas |led to an artificial extension of
the sphere of associations over the for-profit ligggisons. A consistent formulation of legal
texts could determine a clearer separation of the kegal institutions which refuse,
organically, any confusion.

The source of consecrating unincorporated assoomtis Article 40 par. (1) of
Romanian Constitution. The sense tbhe right of assemblys that “Citizens may freely
associate into political parties, trade unions, leygrs’ organizations and other forms of
association”. However, in the context of the Eusmp&onvention of Human Rights, the
freedom of assembly implies the possibility to asse in the absence of an authorization
from a competent state organfsrBut, due to the fact that unincorporated assiociaare
devoid of the rights conferred to legal entitiea\iimg a common fund, procedural autonomy
and a particular internal organization), we witnadack of content of what is known de
factoassociations.

® C. Ruperto,La giurisprudenza sul codice civile coordinata dandottrina, dott. A. Giuffre Editore, Milan,
2012, p. 646.

®Katia Mascial'usucapione. La casistica giurisprudenziale diaistp della proprieta di beni mobili e imobili

e di altri diritti reali attraverso il decorso debkmpg Harley Editrice SRL, Matelica, 2007, p. 74.

" G. Chine, A. ZoppiniManuale di diritto civile con il coordinamento di Marco Fratini, Secundiiede, Nel
diritto editore, Roma, 2012, p. 114.

8 Art. 37 Italian civil code.

® N. Valticos, Article 11, in L.-E. Pettiti and othersConvention européenne des droits de I’homme:
Commentaire Article par ArticleParis, Economica, 1995, p. 419 in J. — Fr. Reindcatat de drept european al
drepturilor omuluj “Hamangiu” Publishing, Bucharest, 2009, p. 293.
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Abstract

Tax management procedures include particular obilayes of tax authorities, with
the main goal to solve legal occurrences. The tggpaas a rights holder, has a series of
legal instruments, with litigant contain to ensutlee public institution's obligations to
commit.

Key-words: Obligation to commit, Lack of administrative a&teliminary appeal,
Contentious-administrative action, Enforcement

Introduction

Managing tax obligations involves a series of pohges and legal acts issued by both
sides of the material fiscal rapport: taxpayer atak authorities. Consistently, there is a
number of obligations to commit of the tax authesit normatively confirmed, in respect of
which taxpayers have the right and legitimate iegtito be executed, having at their disposal,
a series of contentious-administrative instruments.

Legal hypothesis regarding obligations to commit

The Fiscal Procedure Code (FPC), in different phasstablishes for tax authorities
obligations to commit ex officio or at request. ditaonally, the linked right’s holder is the
taxpayer, but there are expressly provided intdreea for third parties (other creditors, co-
debtors).

Several effective hypotheses can be identified.
The fiscal authority is required, in cases expsesglecified by law, to complete a factual
situation by issuing a legal solution, comprised an administrative-fiscal act. The
administrative nature of the various documentsedshy tax authorities (decision, notice,
report) is beyond any doubt, when, according telar® par. (1) c) of Law no. 554/20041,
these documents contain a manifestation of willkcf@ating, modifying or extinguishing legal
rapports. In this respect, certain procedures fatieeadisposal of tax authorities, delivered ex
officio: according to article 109 par. (3) FPC, tandit is completed by issuance of “a tax
decision”2 or “a no chance to the tax base deci8ioaccording to article 134 FPC, the
expiry of limitation on the right to request enfengent, compels the tax authority to remove
the debts from its analytical evidence.

! Published in the Official Monitor of Romania, PRrho.1154 from 7 December 2004.

2 Ministry of Public Finance Order no. 972/2006 apfing the form "Decision to impose the additionak t
obligations set by the tax audit', Published ini€f Monitor of Romania, Part |, no. 528 from 1gnhé 2006.

% Ministry of Public Finance Order no. 1267/2006 mwing the form “Decision on not modifying the thase",
Published in Official Monitor of Romania, Part h.ri738 from 29 August 2006.
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Secondly, certain procedures are performed so#&lyrequest of the taxpayer:
according to article 117 par. (1) FPC refunds arthe taxpayer's call; under article 76 FPC
tax registration certificate is emitted upon taxgrés/ statement.

Thirdly, we retain the fiscal authority’s obligati, ex officio or upon request, to
provide: according to article 47 FPC annulment adnanistrative-fiscal acts subsequent to
main act canceled or revoked; pursuant to arti@deFPC correction of material errors;
according to article 116 par. (6) FPC offset of dabts.

A specific case is represented by the fiscal aitiiorobligation to settle the
preliminary appeal, brought under article 205 FPR§aimst an administrative-fiscal act,
procedure consistently appreciated as a mandatoeeimmary procedure. The legally
designated tax body has the obligation to comnaipely to emit and communicate a solution
to the preliminary petition.

Object of the preliminary appeal

The holder of a right in tax procedures has theoojpinity to contest the enforcement
of correlative obligation by the tax authority. Buthe taxpayer deprived by a certain
administrative act, to be delivered upon requestxoofficio4 has the opportunity to make a
complaint, under article 205 par. (2) FRE€entitled to appeal only one who believes that hi
rights were violated by an administrative-fiscat ac by its absence.

Introducing the preliminary appeal

In the first working hypothesis, we are in the prese of an obligation to commit, by
issuing the act ex officio. There can be argued tha term in its absence (of the
administrative-fiscal act AN) did not receive a falvinterpretation through the Guidelines
for the application of Title IX of the Governmentdihance no. 92/2003 (FPC), Annex to the
NAFA5 Order no. 2137/20116, as point 1.2 sets: [Blo& of administrative-fiscal act means
not solving in the legal deadline a taxpayer's estjtio issue an administrative-fiscal act. Or
the absence of the administrative-fiscal act cadditermined in specific cases, in relation to a
legal due date for issuing the document ex officiat being necessary a prior request from
the taxpayer.

The right to appeal is conditioned by the expiryexfal deadline set for completion of
the obligation to commit. In this respect, a numiiespecial terms are expressly provided for
tax authorities: article 76 FPC - 10 days to idsxeregistration certificate; article 109 par. (4)
FPC - 30 days to communicate the decision at tldeoériax audit. We notice a regulatory
lack as to a general legal term to settle ex affieigal situations. A legislative solution is
more than necessary; up to the normative intereentve deem applicable to the procedures
ex officio the general term stipulated by articlepa@r. (1). g) of Law no. 554/2004, for
resolving taxpayer’s requests, been contrary tosghgt of the law an indefinitely deferred
administrative-fiscal solution. At this term’s erpi arises the right of the taxpayer to
introduce preliminary appeal.

In the second study hypothesis, we are in the poesef the obligation to issue an act
at the taxpayer’s request. In light of the prowisi@f section 1.2 NAFA Order no. 2137/2011,
the right to introduce the preliminary appeal fack of administrative-fiscal act arises on the
expiry of 45 days provided for by article 70 FPC $olving the request. On his nature, the
period for settlement of the taxpayer claims israntrecommendation, which applies strictly
to procedures based on the taxpayer's requestitiale &0 FPC bears the marginal note
Deadline for settling taxpayers’ requests.

* D. Dasélu, C. Alexandru,Explicaiile teoreticesi practice ale Codului de procedarfiscali, “Rosetti”
Publishing House, Bucharest, 2005, p. 521.

® NAFA — National Agency for Fiscal Administration

® published in Official Monitor of Romania, Parnb. 380 from 31 May 2011.
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The object of the preliminary appeal7 consists arcihg the tax authority, by its
hierarchical command to issue the act (obligat@rcammit) and not the fact situation of
fiscal nature. In a case solution8, the tax authdor settlement of administrative appeal and
the cassation court, admit the prematurity excéghe preliminary appeal against the tax
audit report, in lack of the tax decision: as iattbase as the tax audit has not been completed
in the legal way, the preliminary appeal against pneparatory act was legally resolved by
the defendant considering the exception of prentgtyr.) the plaintiff's action must be
dismissed as unfounded.

Solutions to the preliminary appeal

For both hypotheses, in regulation of article 2B&CFthere is not be found a formal
solution in case of preliminary appeal’s admissiarthe sense that the analysis of the case on
the merits confirms tax authority’s obligation tonemit, namely to perform the procedure or
to issue the act. Legislature has expressly stipdilander article 216 FPC par. (2) In case of
appeal admission is decided, if necessary, camgealinor part of the contested act, par. (3)
The decision9 may terminate all or part of the adstiative act contested, situation to
conclude a new administrative-fiscal act taking iatcount strictly the considerations of the
settlement decision without examining the hypothesi lacking the administrative act.
Regulatory failure is perpetuated in NAFA Order Nd.37/2011; we consider that a legal
solution will be given in relation to the provis®of article 216 par. (3) FPC, by analogy with
article 18 of Law no. 554/2004, which provides #swution to compel the tax authority to
issue an administrative act, as determined bydttkesent decision.

For the second possible solution, namely the nejectf the preliminary appeal, the
settlement decision is likely to be contest in toaccording to the general procedure.

Thirdly, it is possible for the lack of an admiméttve-fiscal act to intervene in the
procedure of solving the preliminary appeal, thtotige lack of the decision for settlement of
the preliminary appeal. In the literature, thereswavanced the solution (acclaimed as
criticizable by the author) that the lack of settént decision is a simple lack of
administrative act under article 205 FPC. So itunexp the preliminary procedure, a new
preliminary appeal for unjustified refusal (in faste are in the presence of a lack of an act, as
unjustified refusal is materialize according to flegal definition in a challengeable act),
which is solved by the superior bdfyprior to referral to court. Or, by reference twet
provisions of article 8 par. (1) of Law no. 554/200the right to appeal before the
contentious-administrative court is indeed censdmngdhe preliminary procedure. Only one
preliminary appeal is mandatory, given that thasleture orders expressly (...) or if he has
not received an answer within the period specifiedrticle 7 par. (4), he may notify the
competent administrative court. The conditions atifp the court are expressively indicates
by law and prevail over other provisions.

Object of the contentious action

Under procedural requirements the benefit of adungsthe court subsists in two
hypotheses of default obligation to commit.

Firstly, as noted, tax authority can reject thelipri@ary appeal. The decision for
settlement of the preliminary appeal disaffirms the authority obligation to commit. For
example, settling the preliminary appeal, the tatharity considers there is no legal ground

" See: M.I. NiculeasaSolyionarea contestgilor in materie fiscad, C.H. Beck Publishing House, Bucharest,
2009, p. 205ff.

8 Court of Appeal (C.A.) Cluj, Administrative ClainBection (A.C.S.), Decision no. 1439/2008, ava#abh
www.jurisprudenta.org [reference from 1.09.2012].

° See: DSova, Drept fiscal,C.H. Beck Publishing House, Bucharest, 2011, p. 336

19 A, Fanu-MocagContenciosul fiscalC.H. Beck Publishing House, Bucharest, 2006 0p. 2

1 The term for solving the preliminary appeal isuleged by art. 70 FPC.
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for returning sums or for limiting the right of emEéement and confirms the lack of the
administrative-fiscal solution or the unjustifieefusal given by the competent tax authority.
“The complainant has opened the way of contentidus+astrative actiol?, the claim’s
object is forcing the tax authorities to issue thquested document or to meet a specific
procedure. Action is thus an action in obligatiorcommit against the lack of administrative
act or administrative procedure and an action foruément against the decision for settling
the preliminary appeal.

Secondly, the preliminary appeal remains unresbluelegal term. The complainant
will address the court under article 8 par. (1Lafv no. 554/2004when he did not receive
any reply within(...). Legal object of the action is given by: éa) administrative-fiscal act
when preliminary proceedings aimed for annulmentaof act issued by tax authorities
(annulment of the secondary acts subsequent taant)ll (b) lack of an administrative-fiscal
act when preliminary proceedings aimed for enforeeinof an obligation to commit (refusal
to issue the tax decision). Action should be gietifas an action in for annulment or as an
action in obligation to commit related to the mkagal obligation.

A nuanced situation is encountered in the presehdecision to settle the preliminary
appeal, which does not settle the substance, mjtesds the cause under article 214 FPC.
The taxpayer-petitioner may appeal the solutiorsuspend the administrative procedure,
before the court in a claim for annulment of thélsment decision and demand the court to
settle the fiscal rapport.

In both cases, in lack of administrative settlemdatision or in presence of a
suspension decision, the main problem is if thertcsliould settle the substance of the case.
Art. 8 par. (1) of Law no. 554/2004 confers thehtigo address the court in default
preliminary procedure, the petitioner addressesthetto solicit the annulment, in whole or
in part, of the act, the repair of caused damaged possibly repair for moral damagebhe
court is competent to settle the substantial rappod not to force a solution to the
preliminary procedure. The court is to compel tae authority to commit any obligation,
except to issue the settlement decision.

As to contesting the administrative-fiscal act e tlack of administrative act,
foundation of the preliminary appeal, we considettthe court should retain for trial the
substance of the case, the preliminary procedurggfown. The preliminary procedure is
simply a condition of action’s admissibility; thaxt authority has an opportunity to return to
the solution and to reconsider the substance ofetlja tax rapport. Its option not to rule on
the material issues (by complete absence or bystifipd refusal to act) is not an obstacle for
the court to settle on the merits.

The need for legal substantial solution is requifer two reasons: the legislature
expressly states the claim’s object namely the @lfaton of the act or, in our opinion,
issuance of the act; no settlement decision witha legal deadline can be equivalent to
rejection of the preliminary appeal. Issuing theisien for settling the preliminary appeal
after notification of the court leads to actiofisompletion for the purposes of attacking also
the settlement decision.

We appreciate criticizable the jurisprudence sohutigiven in the case The Court
retains that FPC establishes a preliminary procexlderogating from the provisions of Law
no. 554/2004 on administrative contentious, meanivad administrative-fiscal act may be

12D, Dasélu, C. Alexandrupp. cit p. 545.

13 See: loana Maria Coste@pnsideraii privind contestarea actelor administrativ-fiseain lipsa unei solii la
procedura prealabil obligatorig in “Curierul Fiscal” Review, no. 9/2010.

“D. Dasélu, C. Alexandrupp. cit p. 545.

> Court of Appeal Constam, Administrative Claims Section, Decision no. 4/2, available on
www.jurisprudenta.org [reference from 1.09.2012].
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challenged in administrative court but only aftessuance of a decision for solving the
preliminary appeal in administrative procedure. évwise, the Court holds also the provisions
of article 201 par. (1) FPC, with reference to até 218 par. (2) FPC, so, legally and
thoroughly the first instance court held that thetian requiring directly to the administrative
court the refund decision’s annulment is inadmilesibhe court omits an essential aspect and
adds to the law; pursuant article 8 par. (1) of Lraw 554/2004, the court is referred in two
cases, not only after the issuance of solving datidut also if the response to preliminary
appeal is not received in legal due date. Petitiomast present the court not the decision for
settling the preliminary appeal, but the evidenbatthe has covered the preliminary
procedure, or proof that he has filed complaint Hredresolving legal term has expired. The
derogatory nature of the preliminary procedure gled by FPC has no bearing in this case.
Petitioner's right to appeal the court cannot loefimitely censored by tax authorities who fail
to issue the settlement decision for preliminanyesgp.

A mention is required to be made on doctrinal argot® regarding the scope of
article 6 of the ECHR for resolving the entire procedure in a reasonaiohe thus the
obligation of the court to respond immediately. TBEHR case-law recognizes restrictive
application of article 6 safeguards in taxationterat by conditioned and limited assimilation
to criminal® or civil issue¥, difficult to invoke in taxation procedures. Fbig reason, during
the preliminary proceedings, the optimal solution the taxpayer remains to suspend the
administrative-fiscal act, under article 14 of Law. 554/2004, by main, direct claim
addressed to the court after filling the prelimynappeal. Thus, the duration of the procedure
will not affect the petitioner.

The contentious administrative Court’s solutions

Pursuant article 18 par. (1) of Law no. 554/20885uming an obligation to commit,
the court mayorder the public authority to issue an administvatiact or to issue a
certificate, a pass or any other document.

Thus, the court compels the tax authority to isthee administrative-fiscal act (tax
decision, imposable base decision, refund decigiegistration certificate, tax certificate)
when, ex officio or at the taxpayer’s request, db&gation to issue the document has not act
upon even after the preliminary procedure.

The court may, also require the tax authority ufilf a certain internal procedure:
removal for taxpayers’ register, annulment of regison as a VAT payer, removal of debts
from analytical records, correction of materialoest offset of debts.

Equally, the court may settle on the repair of dgeneaused by act’s lack resulting in
accessory debts and litigation expenses. Aboutsaoces, it is likely that the tax authority
ends a tax audit without issuing the tax deciiohaxpayer's concern to seek and obtain
court's order against tax authorities for issuamdethe decision, is explained also by
decision’s retroactive effect, which will determiaecessory debts from the date of the legal
imposing fact until the date of payment, includthg post audit period.

Assuming actions based on article 117 FPC, fregurerecent case-law due to first
registration tax, taxpayer's action has as objectempel the tax authorities to refund
amounts paid without legal basis. In this case, abion is a claim action, an action in

'8 A, Fanu-Moca, op. cit., pp. 200-201.

7 Convention for the Protection of Human Rights &addamental Freedoms, Rome, 4.X1.1950.

18 Administrative proceedings involving public autttprare excluded from the scope of article 6 ECHR,
specifically tax litigation. See: F. Sudre et. ks grands arréts de la Cour européenne des DdatEHomme,
3e Edition, Presses Universitaire de France, P20&5, p. 218.

9 Tax penalties are treated as criminal matter uradécle 6 ECHR subject to the criteria confirmed i
jurisprudence: Bendenoun c. France (1994), Janmse@weden (2002), Jussila c. Finland (2006).

° See: Court of Appeal Cluj, Administrative Claimsec8on, Decision no. 1439/2008, available on
www.jurisprudenta.org [reference from 1.09.2012].
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obligation to remit. The court compels the tax autly to reimburse the debt; the refund
decision under article 88 FPC as claim title idaepd by court’s decision.

Enforcement of obligation to commit

New Civil Procedure Code (NCPE)ntroduces several novelties in the field of the
obligation’s to commit enforcement with a major mepin fiscal cases.

The hypothesis of the article 903 NCPC, namely @izhng the creditor to execute
itself the obligation is inapplicable to tax masteiTax obligations are obligationstuitu
persona@mpossible to be execute by another: issuancheoftiministrative-fiscal, changing
records on debtors, etc.

Thus, the enforcement procedure applicable is aedgdlby article 905 NCPC, namely
the application of penalties. Enforcement courtl wigtermine a penalty in favor of the
creditor, depending on the nature of the obligatidre appreciate that compared to the
previous regulation in article 580”3 Civil Proceel@ode, when the sanction was a civil fine,
the current legal formula is truly applicable tecl matters. This is because, in tax matters,
obligating the debtor (the tax authority thus tketey to pay a civil fine to the state through
tax authorities did not give any real constrairteTdebtor not executing his obligation was
forced to pay itself a fine (by either componenttbé& consolidated budget). The new
enforcement formula offers the creditor an unddeiaolvantage through the benefit of these
penalties.

In application of article 905 par. (2) NCPC, if tligation is not measurable in
money, as is quite common in cases of obligatioisgoe an administrative athe penalty
will be set from 100 lei to 1.000 lei, established day of delay until execution of the
obligation under enforcemenin application of article 905 par. (3) NCPC, lietobligation
has an object assessable in motleg,penalty provided in par. (2) may be determibgdhe
court between 0.1% and 1% per day of delay caledlgbercentage of the value of the
obligation.Also, we may notice note that in the light of NCRI&: time of applying penalties
was reduced to three montH3e lege ferendawe consider it appropriate to dedicate a
derogatory manner of enforcement of obligationgilitigation.

Conclusions

Enforcement proceedings for tax obligations presentlisputedly a series of
peculiarities due to their object and to the natofreheir subjects. A detailed analysis of
possible practical assumptions reveals the negdabfy the nature and object of the petition,
as in preliminary and also in contentious-admiaiste proceedings. Only then is it possible
to identify a legal solution for practical hypotlkss
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Abstract

International coalition against terrorism, underetieadership of the United States,
has as main objective the destruction of the lastmants of Taliban and Al-Qaeda fighters to
prevent that, in the future, they return and find Afghanistan a proper land for the
development of fundamentalist organizations. OpemattEnduring Freedom is not only
conducted in Afghanistan but also in Pakistan amdterritorial waters and seas, to the
Mediterranean, where the International Coalitionviaa vessels monitor suspicious vessels
that could have Al-Qaeda members on board. Moreamdércells of terrorist organizations
that are spread across dozens of countries onaaltinents are targeted.

Key words: terrorism, attacks, Muslim, Jihad, groups, fundataésm.

Introduction

The terrorist attacks on the United States are avdy assaults on a superpower but
also strikes applied to civilization, contemporgmnciples of democracy, targeting strategic
objectives representative of what the world was afgb an attack on common values
belonging to many countries. In addition to the meg of the attacks, they also wanted to
achieve strategic objectives by hitting the worlttle center to destabilize an entire economic
system. The symbols that were hit indirectly cawsgtbbal attack, taking into account the
fact that citizens of 80 states were killed. Setwzddéion of Islam is the main fact that led to
the development of religious Muslim radicalism, daese no symbol-targets for Islam or
Christianity were hit as it would have been, foammple, the Vatican, Tehran or Jerusalem,
but a symbol that represents the values of cultur@ Western civilization was chosen. The
so-called holy war, named like this by the Prophethammed, has turned into a war of
Islamic fundamentalists with the rest of the wdhdt does not “obey the laws of Allah”. The
Holy war that called Mohammed from Medina to goMecca is played by the Muslim
radicals and speculated with resentments givenheyglobalization and the inadequacy of
companies led by the idea of modernity and tolezanc

Until 11 September 2001 terrorist attacks have ggiygoursued a large public impact
with fewer victims. According to the history of terism, political assassinations had one or
several targets and they even reached to the attaskme state representative buildings,
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starting with the assassination of the Tsar of Ruasd up to the attacks on U.S. embassies,
bombs placed by ETA or IRA or gas attack on Aunt sedapan. A recent case is that the

attacks were completed by religious fanatics whondb accept values, rules and modern

democratic systems. In this context, the counteotism strategy should be reviewed both

globally and in Romania.

Islamic terrorism or the Jihad is, in fact, thehilidy of Muslim societies to gain
upgrades provided by Western civilization and aeltuThis evolution was encouraged by
some regimes that could not politically and culiyradapt the precepts of Islam to the ideas
imported from the West. This context led to theelegment of the doctrine of jihad as a
solution to the clash of civilizations. A great sass of Islamist groups was their ability to
present the ideology of this inexorable collisiovd dahe truth of Islam and thus, they attracted
a relatively large Muslim public

The next step was polarizing the Muslim public emmnaround the idea that Muslims
are in a permanent war which is part of the glabalggle between Islam and the long list of
enemies throughout history. The twentieth centway given the Muslim extremists the idea
of “permanent withdrawal” in which they would besteged by the threat of Western culture
and modernization. The result was the secularizatd religious precepts by social
degradation of Islamic political culture. The supety of the West gave a sense of despair to
that war which is presented as a war of self def@éaswhich the jihad is the only possible
answer.

The main elements of the terrorist “equation”

Western analysts anticipated that successful atawk the United States would
encourage more and more terrorist organizatiorspfy similar methods characterized by
conventionalism and asymmetry, multiple attackgpeesvely, unknown suicidal authors
aiming at symbolic targets and the production darge number of casualties. Moreover,
these attacks will not be claimed, which will makenore difficult to deal with the attacker
because it cannot be identified. It is estimateat, tdue to advanced technologies, terrorist
attacks will be more destructive. It is possiblattthe measures taken by the international
coalition against terrorist organizations to stbps tphenomenon will only result in other
attacks. The most dangerous terrorist threat iattaek with weapons of mass destruction. It
is highly unlikely that future attacks should apjplyscenario identical to that of the United
States. Perhaps the attacks will change the pladetlze means used will be chemical,
biological, radiological or nuclear weapons. It psssible that, in the future, terrorist
organizations will use state facilities as targstth massive destructive effects. | refer to
potential attacks on biological and chemical redeanstitutes, which would cause the spread
of viruses or lethal substances in the populatitacks on offshore drilling platforms could
lead to environmental disasters and the explosidarge dams would cause huge casualties
and property damage. It is even possible that éuterrorist attacks would target one of the
400 nuclear plants in the worid.

The atomic weapon, although it is frightening, lieggi a highly advanced technology
and at least one state sponsor. | underline, thotlglh more countries are approaching the
threshold of nuclear weapons technology. But tleeesother weapons of mass destruction:
radiological, biological and chemicalt is likely that countries that can attack denaticr
states, should not be, surprisingly, the currelatbeled as “dangerous”.

1 The word jihad often translated as "the holy waa€ans effort and applies to all forms of efforaiagt their
indolence and negative inclinations. It must bel,saowever, that this jihad has allowed the reaaptd Mecca
(J. DelumeauReligiile lumii, “Humanitas” Publishing House, Bucharest, 199638).

2 S.0. losipesculhe Koran Cerriiuti, 1912, p.77.

3 J. F. Cilluffo, D. RankinFighting terrorism in “NATO Review”, winter 2002.

4 J. More,The evolution of Islamic terrorismvww.pbs.com, p. 103.
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Leaders of these countries want to obtain and miaimtower, especially, making any
risk of loss of this power to lead to a cautioustiede. A possible response by international
pressure, economic sanctions and use of superoe,fan numbers and technology, can
weaken the leadership positions of these leaders.

Although a study made by the National Intelliger@euncil of the United States
claims that terrorist attacks with weapons of nadestruction “do not confer prestige, degree
of deterrence or coercive diplomacy as the longieamissiles”, the threat of terrorism with
weapons of mass destruction is considerable andldhme the source of much greater
concern. Moreover, this very report pleads for greaigilance against terrorism with
weapons of mass destruction and it admits that attabks are cheaper than the production of
ballistic missiles, they can be prepared and impleted in secret and they would be more
accurate than the ballistic missiles and also, lledogical agents can be spread more
efficiently and they can avoid anti-missile defesgstems. Terrorist actions often have fewer
funds, they use well trained agents spread aceagerns or cities whose gaps in the defense
system were determined before the attacks. Theisatm have a national impact or even an
international response. Based on this we can saty ih the near future, Romania is not
among the main targets.

Potential terrorists are part of foreign nationaisethnic groups and religious groups.
A significant example is that now, both in the U.KJ.S. and in Canada; there are
international terrorists in many organizationsitaagion confirmed by the FBI and CiAThe
action of these “mole” terrorists is stimulated the rivalry between countries, financial
incentives or other international factors. The @it aspect should not be left aside as it
involves sponsorships from corporations, holdinghpanies or crime cartels (the latter case
being increasingly more justified because latelgrehis a growing collaboration between
terrorism and the organized crime).

To anticipate terrorist attacks, the reduction tsumdity must be included. Not
without reason, the Pentagon, after the Septembetthcks, has called for consultation the
best writers of action films. We also point outtttexrorism has no rules or boundaries and it
acts everywhere and always in an asymmetric, convpdefare, led through unexpected ways
by all kinds of fighters. A very clever war so thaghly prepared, with a high percentage
calculated succeSsTerrorism can perform long operations with exthdfragmented,
perverse and insidious effects by means of cené@lor disparate actions. We point out that
front-line terrorists act fanatically as pawns ddcifice, and they are military and
psychologically well trained and they have reasthrsg cannot be understood by ordinary
people. In comparison, terrorist leaders are vaitglligent and they think they have a
historical, messianic and judgmental mission. GrlJaS. Colonel (r) Andrew Pratt Nicols, at
the European Centre for Studies George C. Marshalt “in the Middle East they all believe
that they are right because they believe they l@zy@ on their side...”. The terrorist attacks
on the United States caused an international regpbg forming a coalition that Romania
also joined. My opinion is that, due to this demmsiour country will benefit in the short term
but it should change its strategy for future res@oto terrorism, because, as we stated above,
within ten years, Romania will be identified withetWest. The advantage is that, as we are in
the process of reform and restructuring of defergk national security system, we can build
a military soon able to react quickly and effedyvi® threats of international terrorism. The
reform of existing forces should consider the depelent of appropriate information
structures for prevention and immediate responsmpdure conventional or unconventional

5 According to the testimony submitted to the Immatgpn Subcommittee of the House of Representatiféise
U.S. terrorism expert, researcher Steve Emersatutixe director of the Terrorism Newswire.
6 L. Davidson]slamic FundamentalisnGreenwood Press, Westport, 1998, p. 89.
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terrorist attacks Changes to the active strategy should be madwdar to conduct anti-
terrorist operations, starting, for instance, frprotecting the weapon bases, the Cernavoda
nuclear power and the medical research centersoacdordinate military and / or economic
systems.

In 1994 the Pentagon has completed an academiy stiitled “Terrorism 2000”
which made predictions on possible terrorist atiacktake place after 2000. This study was
conducted by 41 military experts including spesialiof the CIA and other U.S. intelligence
services, researchers from Heaven Corporation raklisintelligence officers and even a
former KGB major general. In essence the analysigshasizes the development of a super-
terrorism and anticipates the change of the forfriercorism, with attacks on several targets,
amplification of attacks on civilians and the ugesver more weapons of mass destruction.
Although the study noted the emergence of terrdaatlers like Osama bin Laden, the
information remained only in the databases of tlent&on as the U.S. government
considered it too “explosive” and, as such, it dat take any countermeasures. Among the
predictions contained herein there were also ireludhe combination of organized crime
and terrorism, the ever more targeting of the W& their allies and the development of
ethno-religious terrorism. To build strategies ight this “new terrorism”, the study of the
Israeli-Arab conflict is recommended. An analyssswnade by the specialists in Israel and it
had similar results. A public opinion survey (coothd jointly with the Center for Strategic
Studies at Bar llan University and the InternatloRalicy Institute for Counter-Terrorism
Herzliya - Israel) in April-May 1999 highlights the fact that public opinion, evendref 11
September, suicide attacks and a fear of war witdlbAcountries were the main concerns.
Despite these findings, the counter-measures wetr@s required, which proves that these
threats were considered exaggerated by the auésorit

Present danger posed by terrorism requires iniemat understanding and
cooperation, a process hindered by the large diffex between the interests of different
nations. Consensus should be based on the natatial makers and it should provide
motivation for all individuals and all organizat&nThe State must make and provide the
necessary legal framework to allow its forces terafe successfully where terrorism and
organized crime meet. At the same time, all depamtsn must improve their methods of
action to cope with new forms of terrorism, prebdyabefore they manifest. Consensus also
includes the desire to get new partners who caniggcsupport to national and international
strategies.

Successful attacks of Al Qaédand Osama bin Laden stand out by professionalism
which is a feature of the powerful organizationeo3e who led the U.S. attacks knew that
they would perform an act of martyrdom, but theyéhanly found the purpose of the mission
on the aircraft. Moreover, those who had takeningiwourses did not know the members of
their teams and those teams did not even know eter. These things are proved by the
transcript of a video with Osama bin Laden, 13 Deoer 2001.

The main features of the September attacks are:

1. Long time given to prepare action.

2. Detailed planning.

3. Operations depended on local infrastructure byipp&ople trained in Afghanistan.

4. The attacks were coordinated by an expert fromhiedquarters in Afghanistan, who
personally took care of the operations.

5. The attack aimed at causing massive losses.

7 C. Yousseflslamic FundamentalispBoston, Twayne Publishers, 1990, p. 132.

8 Lauren Langman, D. Morridslamic Terrorism: From Retrenchment to Resentneard Beyond Loyola
University of Chicago, p. 66.

9 Al-Qaeda in Arabic means “base” and 'Al-Qa'iadalanguard”
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6. More suicide terrorists were used.

7. Nobody has assumed direct responsibility for theackts in order not to provide
arguments to identify the guilty. Thus, bin Ladendahis hosts in Afghanistan could
dissociate themselves from the attacks.

8. The success of the operation has brought new Atd@#&mlowers.

The main landmarks of Islamic fundamentalist terrorism

Brief Chronology®:

- The '70s - Terrorist groups undertook limitedchelts to kill certain individuals in
parallel with the increase in urban incidents, gshre principle of the guerrilla war.

- The '80s - A distinct movement towards urbancaavith an even larger number of
casualties as a change in the methodology for ahgdke target that is chosen mainly from
among civilians. The conflict between the USSR amghanistan is the early proliferation
and development of Islamic, militant fundamentalism

- The '90s - Continuous attacks on civilians aray@is from different organizations
are attracted on the basis of ethno-religious, gimlis and religious-nationalist
misunderstandings, characters mainly coming froenléft turn movements. The end of the
Cold War and the creation of new states, the lepwither countries in unstable conditions
and anarchy, created the conditions to developva type of extremism whose ideology
allows or calls for the killing of the incriminatexshes.

Researcher Bruce Hoffman (Rand Corporation) stoetsa, if in 1980 two of the 64
terrorist organizations were recognized primarity & large religious motivation, in 1995
almost half of the identified groups, 26 of 56, evetassified as being extremist religious; the
majority considers the Islam as the force for actio

In the late ‘60s Palestinian secular movements sgchl Fatah and the Popular Front
for the Liberation of Palestine began attacks aili@ns outside or near the area of conflict.
After the defeat of Arab forces by Israel in 19@4lestinian leaders have realized that the
Arab world was unable to militarily confront therdel. Movement occurs from the classic,
guerrilla war to the urban terrorism. Radical Pahésns have used modern communications
and transport systems in order to internationahzestruggle. They started a series of aircraft
hijackings, kidnappings, bombings and bullets, ¢oiting in kidnapping Israeli athletes
during the Munich Olympics in 1972.

That group became a model for the Palestinian aniit and provided many lessons
for different ethnic and religious movements. P@éans have created an extensive network
comprising different sponsor-states like the Soleion, a number of Arab states as well as
traditional criminal organizations. In the late §/@Palestinian secular networks were the main
channel of spreading terrorist techniques worldwide

The evolution of society through the clash of civiigations

In the summer of 1993, Professor Samuel Huntingtdrarvard University published
an article entittled “The Clash of civilizatiod§"which caused controversy among the
international academic community. Three years |&®evfessor Huntington published a book
with the same titfé in which he argued that the roots of the globalflict at the end of the
twentieth century are neither ideological nor ecoiw but primarily cultural.

Huntington divides the history of conflict in modeand contemporary history in 4
stages:

1. Conflicts between monarchies: it is based omewuoc rivalries and territorial interests.

10 J. More;The evolution of Islamic terrorisnat www.pbs.org.

11 S. HuntingtonThe Clash of Civilizationsih Foreign Affairs, summer 1993.

12 S. HuntingtonThe Clash of Civilizations and the Remaking of \W@tder, Simon & Schuster, New York,
1996, p. 98.
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2. Conflicts between nations: once with the Frem#wvolution and the development of
nationalism, the main actors in the conflict ar¢ th@ monarchs but the nations. Huntington
states that “the kings’ war disappears and the lp&owar begins”. This stage lasted until the
end of World War 1.

3. Conflicts between ideologies: since the appea&rai communism in Russia, the conflicts
between nations have been replaced by conflicisdset opposing ideologies - first among
communism, fascism, Nazism and liberal democraay later between communism and
liberal democracies (“the Cold War or the West aglaihe East”).

4. Conflicts between civilizations: After the Cdldar “the clash of civilizations is the main

cause of the conflicts”.

Huntington names eight major civilizations in thentemporary world: Western,
Slavic, Sino-Confucian, Japanese, Indian, Latin Aca®, Islamic and African. Of all these,
the Islamic one is highlighted by Huntington as thest militant one and he also underlines
the conflict between the Muslims and the West dnedather civilizations. He highlights the
historical evolution of this conflict, starting wWwitthe Crusades and continuing with the
Ottoman Empire, Western colonization and wars.

After the Cold War Huntington reminds the followingnflicts to support his theory:
the war in Afghanistan, the Gulf War, the conflicetween Serbs and Albanians, the
confrontation between Greece and Turkey, ethnicrafigious confrontation of the former
Soviet republics, the war between Azerbaijan andnéma. The following list is not
mentioned but complements Huntington'’s listing @&@00:

» the war between Christians and Muslims in Sudan;

» war between Christian Ethiopia and Muslim Eritrea;

* the war in Kosovo between the Orthodox Serbs aadvihslim Albanians;

 wars in Chechnya and Dagestan and insurrectiomstgéiie pro-Russian regimes in
Tajikistan and Uzbekistan;

» the conflict with Iraq;

e disputes between India and Pakistan for Kashmir;

» Uighurs Muslim nationalist subversion in westerrir@h

» conflict between Muslims and Christians in the Ppihes for the control regime on the
Moro Island;

* war between Indonesian Muslims and Christians st Eanor;

* Arab-Israeli conflict.

Although these facts reinforce Huntington’s vieWwere must be some criticism. He
describes all Muslim states as a single culturatlblin conflict with the West and other
civilizations. A closer study of the regimes in Mos states shows that most of them are of
secular origin, or of moderate or pragmatic-Islamature which, far from being in conflict
with the Western world, have jumped at modernitg adopted its technologies, values and
lifestyle™. Many of them became military, politically and eomically allies with the West.
Huntington does not distinguish between these stabel the Islamic fundamentalism which
is still a minority among the Muslim world.

These radical Islamic elements operate in all Musdiates with different levels of
intensity. Their main objectives are: to bring twgr the Islamic law in all Muslim countries,
to set up new Islamic states and to obtain indegecal for the Muslim minority in countries
such as China, Philippines, the former Yugoslani ladid“.

In addition to the main groups (fundamentalistrislg there are at least two states
(eliminating Afghanistan) - Iran and Sudan - whésedamentalist Islamic regimes provide

13 3. DelumeauReligiile lumii, “Humanitas” Publishing House, Bucharest, 199&Q1..
4. Davidson/slamic FundamentalispGreenwood Press, Westport, 1998, p. 27.
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spiritual and material support for radical movers&ntThese countries act independently and
export Islamic revolutionary ideas throughout thediin world in parallel with the call to
battle against alien civilizations - especially iNesterners.

The following events had a significant impact ore tdevelopment of Islamic
fundamentalist:
- Islamic Revolution in Iran. This event has turnednlinto a radical Shiite country,
exporting revolution in the Muslim world and supiog the conviction superpower
hegemony.
- The victory of the Mujahedin in Afghanistan and dstablishment of the Taliban resulted
in the creation of “veterans” who have volunteetedspread Islamic fundamentalist ideas
throughout the Muslim world. Conditions for the épment of the Al-Qaeda group and Bin
Laden’s hosting have been created.
- Disintegration of the USSR that created a politesadl ideological vacuum in which the
Islamic groups came into force.

Conclusions

According to a study by Dr. Cky J. Carrigarihere are over 1 billion Muslims in the
world, divided in terms of faith into liberals, memtes and fundamentalists, the latter being
the least in number. But if and only 5% of the w&IMuslims support the idea of the
terrorist attacks of September 11, the U.S. and tlkes have over 50 million Muslim
enemies in the world. Further on, Carrigan saysiff&#o of the American Muslims approve
the September 11 attacks, then approx. 300,000iMsisire enemies even within the U.S.
borders.

A Gallup poll conducted in February (2002) scieasifly showed the dimensions of
the Islamic fundamentalism. About 10 000 Muslim l&glin nine Islamic countries were
guestioned. Approximately 15% of them thought that September 11 attacks were morally
justified. If this percentage is representative tlog entire Muslim population in the world,
one can say that is statistical and scientific eva® that over 180 million adults are radical
Muslims and support the Islamic fundamentalismldvahg this hypothesis we can say that
if we agree that there are an equal number of Mushildren who share their point of view,
we have over 360 million Muslim fundamentalists wdt@m that the September 11 attacks in
the United States have moral justification.
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Abstract

Appeared with the declared intenttoto "meet the requirements of a dynamic
present”, by: “the newly promoted solutions, thevisgon of some classical institutions or
emphasis on certain internationally recognized pipttes, not implemented in the Romanian
space yet”, the new Civil Code does not seem tegmte the environmental and related
issues in the dynamics of the present. Moreovegmxor some modest norms — such as art.
539 par. 2 which includes in the category of mogalfthe electromagnetic waves or those
assimilated to them, as well as the energy of ang”kand art. 603 which provides the
obligation of the owner to observe the tasks camogrthe protection of the environment and
the action of ensuring good neighborhood — nothengjtles us to assert that the new Civil
Code “makes valuable use of provisions of Eurogaaninstruments”.

Keywords: electromagnetic waves, protection of the envirorpimasic treaties of the
European Union, sustainable development, soliddr#tiyveen generations.

Introduction

The article is structured into three parts emphiagjzsome of the deficiencies of the
civil code, either by the failure to regulate sod@nains which should have been regulated,
or by the criticizable regulatory framework, thegaments in favor of these opinions,
accompanied by lege ferenda proposals. Thus, kniswn that the basic treaties of the
European Union — TEU and TFEU - in numerous arfickestablish the “sustainable
development of Europe and of the Earth”, “a higkdeof protection and improvement of the
quality of the environment” as the main objectieéshe European Union. This is the reason
why art. 11 TFEU imposes that “environmental préi@e requirements must be integrated
into the definition and implementation of the Unpolicies and activities”. One can notice
that, except for sommodest norms — such as art. 539 pdra@d art. 603- nothing entitles
us to assert that the new Civil Code “makes valealse of provisions of European law
instruments”.

The Civil Code and the protection of the environmen
The first aspect concerns the fact that, as we kmlogvprotection of the environment
is an internal policy of the European Union, withwhich we are a member state. Therefore,

! From the presentation of the new Civil Code wHigs become a normative reality as a consequenite of
adoption by Law no. 287/2009.

2 Which includes in the category of movables “thecomagnetic waves or those assimilated to therwedl as
the energy of any kind”.

® Which provides the obligation of the owner “to eb& the duties relating to environmental protectod to
ensure good vicinity”.
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the basic treaties, TEU and TFEU, devote a sigmficaumber of articles to it. Thus art.3
TEU provides: “(1) The Union's aim is to promoteape, its values and the well-being of its
peoples. (3) The Union shall establish an intematfket. It shall work for thesustainable
development of Europbased on balanced economic growth and price gyala highly
competitive social market economy, aiming at fulipdoyment and social progress, aad
high level of protection and improvement of the liqpaof the environment...(5) In its
relations with the wider world, the Union shall wjdh and promote its values and interests
and contribute to the protection of its citizens.shall contribute to peace, security, the
sustainable development of the Earblidarity and mutual respect among peoples, dret
fair trade, eradication of poverty and the protatiof human rights, in particular the rights of
the child, as well as to the strict observance #rel development of international law,
including respect for the principles of the Unitbdtions Charter.” Along the same line,
article 11 TFEU stipulates: Environmental protection requirements must be iratgl into
the definition and implementation of the Unipalicies and activities, in particular with a
view to promoting sustainable developmeratiid a full title Title XX) contained in Part Il
(The Policies and internal actions of the Uniois) devoted to the environment. The
framework normative act in the matter of the enwvinent, the Emergency Ordinance no.
195/2005 on the protection of the environmeastablishes under art. 3 as the first principle:
the principle of the integration of environmentafjuirements into other sectorial policies.
This principle implies that, at the level of thetimmeconomy, various sectorial policies must
consider the impact that those activities (in agtice, transport, industry, health etc.) may
have on the environment, the declared purpose liBsgrotection of the environment. The
principle according to which the protection of thevironment constitutes an objective of
major public interest, although not found in artof3the Ordinance on the protection of the
environment, is a basic principle because in apafd 1, the Ordinance provides tlitite
object of this Emergency Ordinance is the bodyuoflical regulations on the protection of
the environment, an objective of major public ietdr on the basis of the principles and
strategic elements leading to sustainable developmé\n example of the application of
these two principles is the Government Ordinancel®él997 on transports which provides
in one of its first articles (2): in all generahtisport activities the protection of human life and
of the environment prevalils.

Consequently, having established these coordinatesyould have expected to see
not only more regulations regarding the environmbeat also, among the general dispositions
(Chapter I, Preliminary title. On the civil lawa norm which should impose the observance of
the environmental protection requirements. We amsiby lege ferenda,that the
amendments to the Civil Code should contain norarsirhposing the observance of the
environmental protection requirements in the retaithat the Code regulates.

* Title Il Provisions having general application, JE.

® (Official Gazette of Romania no. 1196 of 30 Decem®005) The Ordinance was amended and completed by
Law no. 265/20069 for the adoption of Emergencyi@adce no. 195/2005 on the protection of the emwirent
(Official Gazette of Romania no. 986 of 6 July 2)0he Ordinance was partially repealed by Emergenc
Ordinance no. 57/2007 on the regime of protectédrabareas, the preservation of natural habitdtsjild flora

and fauna (Official Gazette of Romania no. 442/208¥ amended by Emergency Ordinance no. 114/2Q07 fo
amending and completing Emergency Government Ondmao. 195/2005 on the protection of the enviramme
(Official Gazette of Romania no. 713 of 22 Octol2&07) and by E.G.O. no. 164/2008 for amending and
completing E.G.O. no. 195/2005 on the protectiothefenvironment (Official Gazette no. 808/2008).

® (Official Gazette of Romania no. 200 of 20 Augli§87). The Ordinance was adopted and amended by Law
no. 197/1998, for the adoption of Government Ondggano. 19/1997 on transports (Official GazettRofmania

no. 425 of 11 November 1998) and amended by Gowemhrrdinance no. 94/2000 for amending and
completing G.O. no. 19/1997 on transports (Offi@alzette of Romania no. 421 of 1 September 2000).
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Preventive liability

The second aspect that environmental law would lexyeected to find in the Civil
Code concerns preventive liability. By referringdeventive liability, we mean the case of
those juridical relations in which, as a conseqeeoiclicit acts there is a possibility that, in
the future, a prejudice may occur; the certitudesdmot exist, due to the limitations of human
knowledge, a reason for which, at international, &l national levels — by Emergency
Government Ordinance no. 195/2005 on the proteaciidhe environment — it was necessary
to regulate the precautionary principle. The pré&oaary principle, emerged in
environmental law, seems to be the answer to theclsdor “an ethical responsibility of a
new type”, necessary because “the rationality @ree, which brutally intervenes in the field
of biological life, can overthrow not only the ords nature but also the fate of mankifid”

A party in the triad of founding principles for eronmental law — “the polluter pays”,
prevention, precaution — the precautionary prirecigbpears as a mirror of our times where
the wrongly driven science can have catastrophieces. The “polluter pays” principle
implies a polluter which, by its action (whethercdnsiders it or not, whether it wants it or
not), causes a damage that it must remedy; thesptiew principle implies the obligation to
act before the damage is produced; the precausigo@nciple is one of anticipation: the
damage has not been produced, and the event @fdtsrence is not demonstrated, beyond
any doubt, and not provable either, the risk iseatain, it is just possibie

The damage riskhas been considered “abnormal disturbance”, lyintheabasis of a
decision disposing the removal of an aerial for iieotelephony, erected on a school roof.
“The submission of children to the electromagnediations emitted by the respective aerial
represents a disturbance that goes beyond the heroivaty inconveniences”, specifies the
decision in an innovative manner for this periodhew there are still scientific uncertainties
regarding the real effects of this type of radiasiojust for the prevention of this kind of
damage risk, they decided the removal of the aeAaother decision is even more
categorical, specifying as explicitly as possitdeneighbor cannot be exposed, against his
own will, to any risk, even hypothetical, with tbaly alternative of having to move out, if he
refuses to assume this riSkin a case related to an aerial for mobile telegholn an era
characterized by great uncertainties, not at dllesbby scientific controversies, generated
and maintained by more or less economic interéstsencouraging and refreshing to notice
this tendency of getting from remedy, which cantdxe late sometimes, to prevention; from
the “fatality-risk” to “the predictable and statcstlly probable risk”, from the judge perceived

'A. I. Dusca, Raspunderea preventiv— formi a raspunderii ecologicgCourt of Sector 1, Bucharest, civil
sentence no.864 of 24 June 2009), “Pandectele RenfReview, no. 4/2011, pp. 216-222; A. |. {28, D.
Ghitd, Din nou despre poluarea electromagnét{€ourt of Appeal, Craiova, section of fiscal amhirénistrative
dispute, decision no. 107 of 14 February 2006)ntfeatele Romane” Review, no. 5/2011, pp. 202-211.

®D. Mazeaud Responsabilité civile et precautiom Responsabilité civile et Assurances, no. 6 bBig12 p. 72,
cited by C. Teleag Principiul precauyiei si viitorul raspunderii civile in “Revista romé#h de dreptul muncii”
Review, year I, no. 1(3)/2004, pp. 29-57; C. Tge@rmonizarea legislativ cu dreptul comunitar in domeniul
dreptului civil In cazul &spunderii pentru produsele defectuoaB®setti Publishing House, 2004, Bucharest,
pp. 69-95; J. Lambert-Faivr@roit du dommage corporel. Systems d'indemnisatirédition, Dalloz, Paris,
2004, pp. 848-868.

*“The evolution marking the passage from the modelegalist, formal and logical justice, to a telegical
justice whose ambition would be to find the appiatersolutions as related to the pursued objectivis.being
accomplished (and certainly includes the precaatipprinciple) M. de Sadeledre statut juridique du principe
de precaution en droit communautaire. Du slogaraadgle Cahier du droit européen, no. 1-2/2001, p. 116,
cited by de C. Teleagn op. cit, Principiul precatiei si viitorul raspunderii civile, p. 31.

193.v. Borel,La responsabilité pour troubles anormaux de voigieDe la reparation a la preventipfRevue de

la Recherche Juridique Droit Prospectif, Pressagddsitaires D'Aix — Marseille, no. 4/2007, p. 1758

Ydem, p. 1759.
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as a mere agent, to the judge who interprets naingoh a vast legislature, but certain
principles, such as the precautionary principléher‘polluter pays” principleé.

But the attempt to make preventive liability fittime pattern of liability in tort has to
overcome some obstacles: there is no prejudicsatiurelation, and the act is not illicit or it
does not cause any damage. With regard to thedmds, the solution that seems to occur is
to consider preventive liability as the hard cofeeoological liability. The basis of our
conclusion will be presented in the following linesirstly, the specifics of the entire
environmental legislation refer to prevention; teey article of the framework normative act
in the matter — the Emergency Government Ordinamacel 95/2005 on the protection of the
environment — stipulates: “the object of the ordicais the body of juridical regulations on
the protection of the environment, an objectivar@jor public interest, on the basis of the
principles and strategic elements leading to soabdé¢ development”. We hence understand
that the principles of environmental law repreddet starting point for the protection of the
environment for the purpose of reaching the real -aior the final aim — namely sustainable
developmerit.

The transfer into reality of the concept of sustble development supposes the
constant presence of prevention, more clearlydthelopment at this very moment, must be
accomplished by thinking of future generations lideo to prevent: the exhaustion of natural
resources, the extinction of plant and animal ssecirretrievable destruction of the
environment. Along the same line, prevention afaplies the anticipation of some possible
negative effects as a result of introducing différpollutants into the environment, among
which electromagnetic radiatiohsSecondly, preventive liability speaks for a fumatal
human right, the right to a healthy environmienrAmong the attributes of this right, the
framework normative act also includes “the righttake a request on environmental matters,
directly or by the organizations for the protectiminthe environment, to the administrative
and/or judicial authorities, regardless of the @existence of a prejudice”, and preventive
liability appears as a means of carrying it outs lbbvious that, in case a prejudice has been
produced, we can talk about another attribute efripht to a healthy environment, the right
to remedy for the prejudice, the classical liapilit tort being perfectly applicable. Thirdly,
the framework normative act, in art. 95, provid&se liability for the prejudice to the
environment is of an objective nature, regardldsgudt”. It thus results that in the matter of
environmental law, the ground is the risk. For sweprejudice to the environment has
consequences, sooner or later, in the qualityfef iinfluencing the wealth and health of man.
Therefore, we considate lege ferendahat the changes in the Civil Code should contain
regulations orpreventive liability.

The right of property and the environment

A third aspect aims at the right of property anel pinotection of the environment. Art.
603 of the Civil code: The right of property implies the obligation to ebg the duties

12/, Wester-OuisseResponsabilité pour troubles anormaux: le modélene' responsabilité fondée sur le
dommageRevue de la Recherche Juridique, Droit Prospdtésses Universitaire D'Aix-Marseille, no. 2/2007
pp. 1119-1233.

Y¥Art. 2, point. 23, E.G.O. no. 195/2005: sustainatierelopment — development meeting the needs of the
present, without compromising the possibility foture generations to satisfy their own needs.

“Art. 2 point 50 of E.G.O. no. 195/2005: pollutardry substance, in solid, liquid, gaseous forngsovapor or
energy, electromagnetic, ionizing, terminal, phaaidiation or vibrations, which, introduced in #®vironment,
modifies the balance of its components and ofithied bodies and causes damage to material goods.

3 etter d) art.5 of E.G.O. no. 195/2005. The othgritaites are: a) access to environmental inforomatby
observing the confidentiality conditions provideg the legislation in force; b) the right of assdica in
organizations for the protection of the environmean)tthe right to be consulted in the process dfisien-
making with regard to the development of environtakpolicy and legislation, the issuing of regutgtacts in
the field, the elaboration of plans and programshe right to remedy for the prejudice which hast caused.
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relating to environmental protection and to ensg®od vicinity, as well as other duties
incumbent on the owner, in accordance with the démveustom”. This text is identical with
art. 44 par. 7 of the Constitutibn“The right of property implies the obligation to ebge the
duties relating to environmental protection anddnsure good vicinity, as well as other
duties incumbent on the owner, in accordance whgh law or custom”.The two articles
establish not only a proper obligation arising oluthe ownership of some goods and creating
duties only in relation to those gooétidut also a limitation in the exercise of the tigih
property. By systematically interpreting art. 55&.p(1) of the Civil Code which disposes:
"Private property is the right of the holder to pess, use and dispose of an asset exclusively,
absolutely and permanently, within the limits ebhiled by law”and art. 556 par. (2) of the
Civil code which provides:The law can limit the exercise of the right of pedy’ and if we
consider the fact that art. 603 of the Civil Codenicluded in Section 1egal limitationsof
Chapter lliLegal limitations of the private property rightwe understand that these norms
impose a limitation in the exercise of the attrésubf the property right, not in the sense of
obstacle, of obligation not to do, but in the seofskegal obligation to do. In the event of the
infringement of this obligation, the owner lies endart. 630. Overcoming the normal
inconveniences of vicinity: (1)If'the inconveniences that the owner causes, byexkecise

of his right, go beyond the limits of normal inceniences with regard to vicinity relations,
the court may, for equity reasons, compel the owm@ay damages to the prejudiced person,
as well as the reinstatement wherever possibleln(#)e event that the prejudice is minor as
related to the necessity or use of the performasfcéhe activity causing damage by the
owner, the court may approve the performance dfdltvity. The prejudiced person shall be
entitled to damages. (3) If the prejudice is imminer highly probable, the court may
approve, by a court ordinance, the necessary meadar the prevention of the damage”.

By systematically interpreting art. 630 and artc3a providing:“the person causing a
prejudice by the very exercise of his rights doasshave the obligation to remedy it, except
for the case where he committed the act with tkeninto harm another’it results that art.
630 does not set a judiciary limitation, as we rhigihderstand by considering that art. 630 is
the single article of Section Rudiciary limitationsof Chapter 11l The legal limitations of the
private property right (Title Il. Private propertBook 1l On goods) but a special case
regarding liability.

Consecrating the moral imperatileminem laedere qui suo iure utitattributed to
Ulpian, art. 1353 materializes the principle of #imise of right regulated by art. ‘“I¥o right
can be exercised for the purpose of harming oryahejng another, or excessively and
unreasonably, contrarily to good-faith® Thereforeart. 630 presents a case of abuse of
right, which entails the liability of the owner wlifailing to observe the duties relating to
environmental protection and to ensure good vigingart. 603)“causes, by the exercise of
his right, inconveniences which go beyond the $imftnormal inconveniences with regard to
vicinity relations” (art. 630). This is the reason wthe court may, for equity reasons, compel
the owner to pay damages to the prejudiced perasnyell as the reinstatement wherever

® The Romanian Constitution of 8 December 1991 wasraled and completed by the Revision Law no.
429/2003.

"M. Constantinescu, A. lorgovan, |. Muraru, E. Snisescu,Constityia Romaniei revizuit - comentariisi
explicaii, All Beck Publishing House, Bucharest, 2006, pp.98. This work specifies that “the constitutional
provisions give a complex content to the propeigtr a content of right and obligation. This exptathe
provisions of art. 44 par. 7, in the sense thatptitoperty right compels to the observance of thiy tlu protect
the environment and to ensure good vicinity, ad a®lthe observance of other duties incumbent erottmer,

in accordance with the law or custom”.

'8 Title 1. Private property, Book Il On goods.

193, NeculaescuRispunderea civil delictuali in noul cod civil — privire critig -, “Dreptul” Review, no.
4/2010, p. 56.
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possible(art. 630). Par. 2 under art. 630 disposeshe event that the prejudice is minor as
related to the necessity or use of the performavicéhe activity causing damage by the
owner, the court may approve the performance dfdltvity. The prejudiced person shall be
entitled to damagedshis situation is paradoxical, in the sense thatdtvner, compelled by
the Constitution and the Civil Code ebserve the duties relating to environmental priddec
and to ensure good vicinignd notgo beyond the limits of normal inconveniences ahity

is exonerated from these obligations, if he paysatges and brings the situation back to the
original position, just like the classical casdiability in tort?®. The paradox also consists in
the fact that by corroborating art. 602 (which dsgs: (1) The law may limit the exercise of
the right of property either for public interest,for private interest. (2) The legal limitations
for private interest may be altered or temporadholished by mutual agreement of the
parties) with art. 603 (which disposes: the righpmperty implies the obligation to observe
the duties relating to environmental protection émensure good vicinity, as well as other
duties incumbent on the owner, in accordance vighlaw or custom) it results that the legal
limitations for public interest, as is the casetltd duties to protect the environment and to
ensure good vicinitygannot be modified or temporarily abolished by naliagreement of the
parties.

Nonetheless, the one who hasaeercome thenormal inconveniencies of vicinity
during theperformance of the activity causing damagehe very innocent owner and this
happens because the court will establish — in decme with unknown criteria — that the
prejudice is minor as related to the necessity <& af the performance of the activity causing
damagea reason for whickhe court may approve the performance of that dgtiwe hence
understand that the economic interest prevailpamicular when it is about “the vicinity of a
plant, railway, a pig or chicken farm, dairy, slateyhouse, a transport company, a mall, a
touristic complex, a quarry, a site, a mine, a sdlrhigh voltage power lines, GSM
antennas, billboards.2”— numerous workers benefiting from these actisitigherefore part
of the prejudice which can consist in the diminataf the building valué® as a consequence
of abnormal vicinity disturbance, shall be covelbgdhe owner as a victim.

Conclusions

The new Civil Code, a normative reality as a consege of its adoption by Law no.
287/2009, implements a deep reform of the Romaleigal system. A modern instrument for
regulating the fundamentals of the individual andial existence, the new Civil Code makes
valuable use of the experience of recent reformwhénfield of civil law accomplished by
other states, as well as the provisions of Euroeahinternational law instruments. This is
what is asserted in the motivation of Law 71/20d1the enforcement of Law no. 287/2009
on the Civil Code, where it is also shown thatorder to meet the requirements of a dynamic
present, of living and ever-changing realities, resutions are being promoted, classical
institutions are being revised, internationally aguized principles are being emphasized,
principles which have not been implemented in tlmmBRnian space yet. Although the
declared intention is to “meet the requirements afynamic present”, the new Civil Code

20 section 6 Remedy for the prejudice in the casibility in tort. Art. 1.381. — (1) Any prejudice entitles to
remedy. Art. 1.385. — (1) The prejudice shall bmedied in full, unless otherwise provided by la8). The
compensation shall cover the loss suffered by thpugiced person, the benefit that he could haveiobd
under normal circumstances and of which he has 8eprived, as well as the expenses that he covem@der
to avoid or limit the prejudice. Art. 1.386. — (Ihe remedy of the prejudice shall be in kind, bpstatement,
and if it is not possible or if the victim is nottérested in a remedy in kind, by compensatory d@sa
established by mutual agreement of the partieim dhe absence of it, by judgment of the court.
2L 0. Ungureanu, C. MunteanBropunere de lege ferenda privind reglementareativenientelor anormale de
\2/2ecinatatein “Revista Roméhde Drept Privat” Review, no. 4/2007, p. 187.

Idem.
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does not seem to place the environment and refatgolems within the dynamics of the

present. Therefore, except for modest norms 588.par. 2 and art. 603 - nothing entitles us
to state that the new Civil Code “makes valuable v$ provisions of European law

instruments”, a reason for which this paper aimsighlighting aspects which must be

regulated or which may be better regulated.
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Abstract

The author presents at the outset certain geneyatiderations regarding the special
part of the new Criminal Code, subsequently foausom the offences against life. He
underlines the amendments brought by the new Cain@onde in the matter under review in
terms of systematization and legal content of wagicriminalization norms, highlighting both
positive aspects and the arguable ones in relatowhich he puts forward several de lege
ferenda proposals.

Furthermore, the author achieves a comparativeeaesh of the criminalization
norms on the protection of human life that haveoarespondent in the criminal law that is
currently in force, a quick review of the ex nowiminalization norms; this analysis is
accompanied by several critical observations andoremendations (de lege ferenda
proposals) for improving the texts under review.

Keywords: Criminal Code, criminal law, offence, penalty, pmis

Introduction

In terms of systematization, the drafters of the i@&iminal Code, adopted by Law
no. 286/2009, as further amended and supplememtexhped the structure of previous
criminal codes, regulating first the offences agaithe person and against the person’s
rights, followed by the offences against patrimang only afterwards by the offences against
the state’s attributes or other fundamental sovalles.

The penalty treatment for the offences enshrinetbuuthe special part has been re-
positioned within normal limits — according to thepinion —, so that it enables to turn into
practice the contemporary vision regarding the rofeghe penalty in the social reinsertion of
the persons who committed offences.

At the same time, the committee appointed for idigafthe new criminal legislation
has tried and managed mostly to streamline the inafization norms (there is only one
exception, namely the legal content of the offeateaggravated theft, which has 16
aggravating circumstantial elements) avoiding thvertaps between various criminalization
texts or the overlaps with the texts in the genpeat.

31



REFLECTIONS ON THE PROTECTION OF HUMAN LIFE ACCORBITO THE NEW CRIMINAL CODE

GENERAL CONSIDERATIONS REGARDING THE SPECIAL PART O F THE
NEW CRIMINAL CODE

1. In terms ofsystematization the drafters of the new Criminal Code, adopted by
Law no. 286/2009 as further amended and supplemented, droppestrilngture of previous
criminal codes, regulating first the offences aghthe person and against the person’s rights,
followed by the offences against patrimony and aaftgrwards by the offences against the
state’s attributes or other fundamental social e@slurhe same structure is found in most of
the recent European codes (Austria, Spain, FraRoetugal) and it reflects the current
concept as to the place of the human being anldenisights and freedoms in the hierarchy of
the values that are safeguarded by means of critaiaas well.

Thus, the offences set out under the special gdaheonew Criminal Code have been
clustered under 12 titles (offences against persoffences against patrimony; offences
regarding state authority and border; offencesragdhe accomplishment of justice; offences
of corruption and in relation to the official dwieoffences of forgery; offences against public
safety; offences that infringe upon the relatiomst ttoncern social community life; election
offences; offences against national security; a@snagainst the fighting capacity of the
armed forces; offences of genocide, offences agaimsanity and war offences), each of
them having, as a rule, more subdivisions.

In the special part, 249 texts are enshrined, agpaced to 209 texts that are included
in the regulation that is currently in force. Thenease in the number of the incrimination
texts included in the code is justified either bg fact that certain texts from special criminal
laws were taken over, with minor amendments (fetance, human trafficking, trafficking in
minors, simple bankruptcy, fraudulent bankruptcyher-crime, illegal state border-crossing
etc.), or by the fact that new criminalization gextere introduced (for instance, homicide at
the victim’s request, injuring the fetus, violatiohprofessional seat, violation of private life,
breach of trust by defrauding creditors, insurainaed offences, public bid rigging,etc.).

De lege ferendaone should consider whether, given the importaridie protected
social values and relations or the frequency af fherpetration, as the case may be, it would
be appropriate to include under the same codeicantaninalization texts such as terrorism
or those regarding the illicit drug use and trading, or those against intellectual property or
even but not least, offences against environment.

2. The penalty treatmentfor the offences enshrined under the special pEstheen
re-positioned within normal limits — according teeir opinion —; so that it enables to turn into
practice the contemporary vision regarding the afléhe penalty in the social reinsertion of
the persons who committed offentes

Under this concept, the scope and the intensitgriofinal repression has to remain
under determined limits, first of all subject teetimportance of the infringed social value in
cases of those who breach criminal law for the firse, and increasing progressively for the

! The Committee for drafting the Criminal Code, sptat the level of the Ministry of Justice, accaglio the
provisions Art. 26 of Law no. 24/2000 on the ledsfting, recast, as further amended and supplerdeng
composed of: prosecutor Katalin-Barbara Kibedi,ismivto the Minister of Justice, president of then@nittee;
Professor Ph.D. Valerian Cioclei, Faculty of Lawnitersity of Bucharest; Professor Ph.D. llie Paseagulty
of Law and Administrative Sciences, “Andrgaguna” University of Constgay Associate Professor Ph. D.
Florin Streteanu, Faculty of Law, “BapBolyai” University of Cluj-Napoca; judge Gabrignescu, High Court
of Cassation and Justice; judge Ana Cristiriug, member of the Superior Council of Magistratungjge
Andreea Stoica, Appeal Court of Bucharest; judgbaliUdroiu, Court of Bucharest, seconded to theidliy
of Justice; advisor Elena Cismaru, head of sect@riminal Legislation and Legislation on Misdemeeso
Legislative Council and advocate Marian Nazat.

2 Published in “Romania’s Official Gazette”, Parhb. 510 of 24 July 2009.

® For this purpose, please see G.D. no. 1183/2008&gproving the preliminary works of the draft Ciival
Code, published in “Romania’s Official Gazette”rfHano. 686 of 8 October 2008.
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persons committing several offences before beingllfi convicted and even more for the
persons who are in relapse.

This is the reason why the penalty limits providedin the special part have to be in
line with the provisions of the general part, whetmable a proportional aggravation of the
penalty treatment set out for concurrence of ofésrend relapse.

Last but not least, one should mention that thetdiraf the penalties provided for
under the special part of the code are in line Withlimits set out in most European criminal
codes for similar offences, and also with the pgmiahits provided for traditionally in our
law, both by previous codes and by the criminalecttht is currently in force, prior to the
amendments made by Law n0.140/1996.

In our view, this opinion might not confirm in aases. Thus, for instance, one should
consider whether such a dramatic reduction of geeial limits of the penalties established
for fraud would contribute to a reduction of relevaffences. In our opinion, the only answer
is a negative one. The promptitude of criminal esgion and a firmer response in relation to
the causes determining the perpetration of thenoffe against the patrimony, and in
particular the perpetration of fraud, could conitdto the decrease of the number of this
category of inconvenient acts or, as the case neayabthe removal of the damages caused
thereof.

3. At the same time, the committee appointed fortohgfthe new criminal legislation
has tried and managed mostty streamline the criminalization norms (there is only one
exception, namely the legal content of the offemfeaggravated theft, which has 16
aggravating circumstantial elements) avoiding thkerlaps between various criminalization
texts or the overlaps with the texts in the genpaal.

Thus, when a circumstance is set out under thergepart as a general aggravating
circumstance, it was not mentioned again in thdesdnof the criminalization norms of the
special part, and therefore the general text spfay. This explains the fact that, considering
that the aggravating element of the perpetratioanobffence by three or more persons — Art.
77 (a) — was set out in the general part, one égrdppe aggravating circumstantial element
consisting in the commission of the offence by taromore persons, the differentiation
between one and two offenders being made with dnoagcuracy when judiciary
individualization is made. From this viewpoirdg lege ferendane should consider the
removal from the aggravating content of the offenset out under Art. 218 (rape), 219
(sexual assault) of the circumstance of perpegdtiese criminal offences by two or more
persons together. Similarly, one should removecthmimstance of perpetrating the offence
by two or more members of the military togethemnirthe content of Art. 414 (desertion) and
Art. 418 (constraint of the superior).

4. At the same time, in some cases, certain speggghsaating circumstantial elements
or special hypotheses for criminalizing certaini-antial acts wereepealed yet without
decriminalizing them thereon. Thus, fraud is criatized in Art. 244 of the new Criminal
Code, coming under the category of those offengasnat patrimony that are characterized
by breach of trust, laid down in Chapter Ill of&itl of the special part. The text does not
include anymore par. (3), (4) and (5) of Art. 21f5tte previous Criminal Code, apparently
decriminalizing fraud in contracts, check fraud foaud producing particularly serious
consequences. Yet, repealing the criminalizatiamsday down in Art. 215 par. (3), (4) and
(5) of the Criminal Code of 1968 does not mean ftiwse anti-social acts have been
decriminalized. Subject to the provisions of Art. 244, they wipresenfactual modalities
for the perpetration of the offence of simple framdhggravated fraud, as the case may be.

*In a contrary sense, please see Gh. Nzrept penal. Partea special 2" edition, C.H. Beck Publishing
House, Bucharest, 2010, 314. With respect to fraud in contracts and akefaud, the author asserts that they
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The same reasoning should apply in relation to dfiences assimilated to fraud
offence, laid down in the Criminal Code that isreutly in force. For this purpose, mention
must be made that the new criminal law does notudec anymore certain offences
assimilated to fraud offence, laid down in Art. 2@ceitful measurement) or in Art. 297
(fraud regarding the quality of merchandises) of friminal Code of 1968, yet these
offences, insofar as they would be commftesthall come under the provisions of Art. 244 of
the new Criminal Code, dactualmodalities of fraud.

Moreover, the repeal is not a notion that is a syno of decriminalization, since the
repealed offence may remain criminalized in a déifé text of law (in our case, in a different
paragraph), having the samemen iuris(as it is the case of the fraud offence) or coming
under a different name (for instance, the offenicelanderous denunciation, set out in Art.
259 of the Criminal Code of 1968 shall be laid dawrArt. 268 of the new Criminal Code
that has as marginal name “misleading the judidmnyies”).

. PARTICULAR CONSIDERATIONS REGARDING THE LEGAL
CONTENT OF THE OFFENCES AGAINST LIFE

Title | of the special part enshrines thifences against persongrouped under nine
chapters (Chapter | — Offences against life; Chalpte Offences against bodily integrity or
health; Chapter Il — Offences perpetrated agairfaimily member; Chapter IV — Injuring the
fetus; Chapter V — Offences regarding the obligatio assist the endangered persons;
Chapter VI — Offences against the freedom of aqer€hapter VII — Trafficking and
exploitation of vulnerable persons; Chapter VIIIGffences against sexual freedom and
integrity; Chapter IX — Offences that infringe upttve domicile and private life.

Chapter 1 comprise®ffences against lifgArt. 188 — Murder; Art. 189 — First degree
murder; Art. 190 — Homicide at the victim’s requeAtt. 191 — Determining or facilitating
suicide and Art. 192 — Negligent homicide), brirggimore amendments in comparison with
the texts of the criminal law that is currentlyfamce.

1. Murder (Art. 188) is defined just as in Art. 174 of ther@inal Code currently in
force, the same limits of penalty being retainbdy¢fore no comments are to be made.

2. As for the new regulation, a single aggravatedan&rof murder was laid down —
first degree murder (Art. 189) — that re-groups both aggravating cirstantial elements of
particularly serious murder from the current regjata and a part of the first degree murder.
Yet, one has dropped a part of the aggravatingicistantial elements specific to first degree
murder of the current regulation, either becausy tare found in the content of general
aggravating elements (murder against a person whmable to defend), or given that they
are laid down in other texts (murder against theusp or a close relative), or just because
they are not justified (murder committed in publi¥ for this last case, one considered that a
person who Kkills a victim in public (for instande,case of a spontaneous conflict in a bar) is
not necessarily more dangerous than a person wWisottké victim at his/her home, and for
this reason, it is preferable that the judge shasiskss the degree of danger on the occasion
of judicial individualizatiofi.

are not criminalized anymore, “although the factreality did not require such a decriminalizati@bdlitio
criminis).

® See for this purpose: the Supreme Court of Jydficeninal Section, decision no. 4012/2001, in ‘tBeiminal
Law Review” no. 2/2003, p. 158; High Court of Cdssa and Justice, Criminal Section, decision no.
5524/2003, in the “Criminal Law Review” no. 1/20@5,165.

® For this purpose see the Justifying Note of thaftdof the new Criminal Code, available at the addr
http://www.just.ro/MeniuStanga/Normativepapers/Betédeactenormativeaflate%C3%
AEndezbatere/tabid/93/Default.aspx on the webditth® Ministry of Justice at 24 January 2008. Thydion
was received with reserves in relevant literatyss, without presenting the circumstantial elemehéd should
have been retained under the new regulation. F®iptirpose, please see P. Dungan, in P. Dungavedeanu,
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The drafters of the new criminal law have retaimedhe content of Art. 189 only
those circumstances that justify — at laasabstracto— the possibility to apply the penalty of
life imprisonment. Basically, of the 16 aggravatoigcumstantial elements, laid down in Art.
175 and in Art. 176 of the Criminal Code currentlyforce, under the new regulation, only
half of them were retained. Moreover, some schatagmessed a sound criticism as to the
legislative option to aggravate murder subjecth®gpecial statute of the murderer. Thus, one
upholds that the introduction of this aggravatedard has not been justified by the detection
of certain cases, and even less by the detecti@m aficrease in the number of the cases of
murder perpetrated by judges, prosecutors, mendd¢he police, gendarmerie and military,
and not anyhow, yet it has to be in relation tdrthablic duties or offices

At the same time, certain aggravating elementshef first degree murder were
rephrased, to enable their scope to be more chbyrdetimited. For instance, a criminal
antecedent to the first degree murder committea Ipgrson who had perpetrated a murder
will be not only the murder offence itself, but@lan attempted murder, mentioning that for
the attempted or accomplished act the offender imaxgt been finally convicted. In this way,
the existing controversy as to the offence setinufrt. 176 (c) of the Criminal Code
currently in force -murder committed by a person who had committedremnathurderwas
brought to an end, the legislator of 2009 adhetinpe opinion of the majority in this matter.

Thus, with respect to the regulation that is cutyein force, in an opinioh one
considered that previous murder must be an accehgaioffence too, whilst in the contrary
opinior® the afore-mentioned aggravating circumstantiaimelet may exist even if the
antecedence of the perpetrator consists in an ptéeinmurder. The latter opinion was

V. Pagca, Manual de drept penal. Partea spedialol. I, “Universul Juridic” Publishing House, Bhuarest,
2010,p. 25.

" Please sed/. Cioclei, Drept penal. Partea special Infragiuni contra persoanei“Universul Juridic”
Publishing House, Bucharest, 2007, pp. 63-64. R@isame purpos&h. Diaconescu, inTratat de drept penal.
Partea special” by Gh. Diaconescu, C. Duvac, C.H. Beck Publishitayse, Bucharest, 2009, p. 102.

8 Please see V. Dongoroz, GhirBngi, S. Kahane, D. Lucinescu, A. Negnd/. Popovici, P. Sarbulescu, V.
Stoican, Noul Cod penalsi Codul penal anterior. Prezentare comparatiy “Politica” Publishing House,
Bucharest, 1968, p. 114. For the same purpose:.Rstivioiu, Omorul deosebit de grawm “Explicatii teoretice
ale Codului penal roméan. Partea spectialy V. Dongoroz, S. Kahane, I. Oancea, |. Fodar]lscu, C. Bulai,
R. M. Stnoiu, V. Rgca, vol. Ill, “Academiei” Publishing House, Buchate1971, p. 198; C. BulaCurs de
drept penal, Partea specialvol. |, Bucharest, 1975, p. 112; O. Logh@y privire la corecta incadrare a unor
fapte in dispoizile art. 176 lit. ¢) C.pen.Annals of "Al. I. Cuza” University, Ig, 1983, p. 61; R. M. $hoiu,
Omorul deosebit de gragComentariu), in G. Antoniu, C. Bulai, R. M.a8biu, Av. Filipg, C. Mitrache,S.
Stinoiu, V. Papadopol, Cr. Rhnu, Practica judiciawi penali. Partea special, vol. Ill, “Academia Romaaf
Publishing House, Bucharest, 1992, pp. 34-35. énatlithor’s opinion, the text of Art. 144 of the iGimal Code
that is currently in force has a different functibty than the one utilized by the supporters ef¢bntrary opinion.
From this opinion, one could not draw the idea that attempt and the accomplished act would bevalguit
notions, or, to put it in different terms that thene the same thing, so that the objective featsgparating them
disappear. C. Niculeanélte argumente pentru caracterizargasangionarea infragiunii de omor deosebit de
grav comig Th modalitatea preizuti in art. 176 lit. ¢ C.penDecision no. 11/200%. 150.

° Please see J. Griggré&Examen teoretic al practicii Tribunalului Suprem fimateria unor imprejufri care
determiri formele calificate sau deosebit de grave ale igftmii de omor “Dreptul” Review, no. 8/1975, pp.
39-40. For the same purpos®: Loghin, T. ToaderDrept penal roman. Partea spedial“Sansa” S.R.L.
Publishing House, Bucharest, 19%4,89; Gh. Diaconescunfracsiunile in Codul penal romgnvol. I, Oscar
Print Publishing House, Bucharest, 1997, p. 176; Bredescu, A. ktistisanu,Drept penal. Partea special
2nd (reviewed), “Omnia Uni S.A.S.T.” Publishing Hmy Braov, 2007, p. 65V. Cioclei, op. cit, p. 52; Gh.
Mateuy, Omorul deosebit de graComentariu) in the “Codul penal comentat. Parfgecsb” by M. Basarab,
V. Paca, Gh. Matey T. Medeanu, C. Butiuc, M. @lila, R. Bodea, P. Dungan, V. Mjan, R. Mancg Cr.
Mihes, vol. 1, “Hamangiu” Publishing House, 2008, p.611Gh. Diaconescupmorul deosebit de graw the
“Tratat de drept penal. Partea speci@iratat)” by Gh. Diaconescu, C. Duvac, C.H. Bealblshing House,
Bucharest, 2009, p. 98; Pascu, M. Gorunescrept penal. Partea special 2™ edition, Hamangiu Publishing
House, Bucharest, 2009, p. 106; Gh. Ivé@wept penal. Partea special C.H. Beck Publishing House,
Bucharest, 2009, p. 46.
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adhered to by the coutfsthe provisions of Art. 144 of the Criminal Codel®69, regarding
the meaning of the phrase “perpetration of an a#&nbeing referred to.

The courts have had the tendency to give a sigifin to the afore-mentioned
explanatory text not only in the cases where tlygslator refers to the perpetration of an
undetermined offencdut also to those cases in which one refers detarmined offence
provided it is sanctioned in the form of an atteadpbffence.

One should note that in the new regulation, thenicralized act is likely to concern the
same passive subject. In concrete terms, he/shiet maye been the victim of an attempted
murder first and afterwards, after a certain perafdtime, the defendant succeeds in
murdering him/her, and in this case the aggravatirmymstance set out in Art. 189 (e) of the
new Criminal Code shall apply.

At the same time, the circumstance set out in AR5 (g) of the Criminal Code
currently in force (“in order to elude or to eludaother person’s prosecution or arrest or
penalty service”) was rephrased by replacing thageh“prosecution or arrest” by the phrase
“criminal liability”, a wider phrase which, in ordéo apply, one has recently mentiohethat
criminal procedures do not necessarily have toebeamotion for that particular case.

It must be noted that, although the committee faftohg the Code had introduced in
the scope of this aggravating circumstance the tingsts in which the second murder was
committed by a person who had perpetrated “an offethat contains a murder as a
constitutive element or an aggravating circumsthmiement” [Art. 186 (d) sentence Il of the
Draft'y, this solution was not adhered to explicitly Hetlegislator of 2009. By way of
interpretation, one can reach the conclusion tlwatamly the murder offence itself may
constitute an antecedent of the first degree muamsnmitted by a person who had
perpetrated a murder, but any offence whose cordbsbrbs a murder (attack, act of
terrorism etc.).

At the same time, the text of Art. 189 does notlude anymore other three
circumstantial elements proposed by the commitganding the perpetration of a murder by
a public servant who performs a duty that involves exercise of state authority, in the
exercise of duty or against a public servant whdopes a duty that involves the exercise of
state authority, in connection with the fulfillmeot his/her office duties or by methods or
means that are likely to endanger other persoffis’ Tihe legislator has deemed that in
relation to these circumstances that may be mitanudiciary practice the assessment of the
degree of danger must be made by the judge whévidndlizing the penalty that applies for
each case.

On this occasion, we would draw the attention t® féct that the circumstance of
committing the murder against two or more persoas retained and took over as such from
Art. 176 (b) of the Criminal Code of 1969 in Ari84 (f) of the new Criminal Code, without

1% please see T.S., c.7, Decision no. 17/1979, R@ndmw Review no. 9, 1979, p. 66. For the sameqa&p
T.S., Military Section, Decision no. 12/1979, in Fapadopol, M. PopovicRepertoriu alfabetic de practic
judiciara in materie penal pe anii 1976-1980Bucharest, Stiintifica si Enciclopedi@” Publishing House, 1982,
p. 288; Supreme Court, Criminal Section, Decision 868/1979, in V. Papadopol, M. Popovigp. cit, pp.
287-288; Supreme Court, Criminal Section, Decision2201/1983, itCulegere de decizii 1989. 224; Appeal
Court of Bucharest, First Criminal Section, Deaisiw. 552/1999Culegere de practitjudiciara penali 1999
Rosetti Publishing House, 2001, p. 1&ypreme Court of Justice, Criminal Section, Deaigio. 2369/2000,
B.J., 2000, p. 270. The Supreme Court ruled thatipus perpetration by the defendant of the attechpturder,
even if amnestied, requires the application of #igjgravating circumstance.

1v. Dobrinoiu, N. NeaguPrept penal. Partea special(Teoriesi practicd judiciara), “Universul Juridic”
Publishing House, Bucharest, 2011, p. 27.

2" Available on the website of the Ministry of Justic at: http://www.just.ro/MeniuStanga/
Normativepapers/Proiectedeactenormativeaflate%C3ftaEbatere/tabid/93/Default.aspx
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any other mention, and this makes the controversyemdered in this matter as to the
accomplishment of the material, circumstantial edahof the offence, resist.

Thus, according to the first opinibhone upholds that the aggravating circumstance
can be taken into account in the alternative ofdating two or more persons onlpy the
same actioh(explosion, poisoning the food destined for savgersons).

Contrary to the afore-mentioned opinion, the sugresourt’, on a constant basis,
upheld that “it is not necessary for the offencénéwe been perpetrated by a single act, yet
suffice is for it to have been committadder the same circumstangeevensuccessivelyby
different acts Most of our authorS adhered to this fair solution.

When only one of the victims is murdered, in orteeunify the judiciary practice in
this matter, by Decision no. V of 20 February 20l& supreme court ruled that violent acts

'3 please se¥. Dongoroz, Gh. Brangi, S. Kahane, D. Lucinescu, A. Nesnél. Popovici, P. Sirbulescu, V.
Stoican,op. cit, p. 114. For the same purpose: R. MinStu, op. cit, vol. lll, p. 198; O. LoghinCu privire la
omorul deosebit de grav pr&ut de art. 176 lit. i ¢ C.pen, Scientifically Annals of “Alexandru loan Cuza”
University of Iai, 1975, pp. 77-78D. Loghin,op. cit, 1983, p. 41; O. Loghin, 1®. Loghin, A. Filipg, Drept
penal roman. Partea special“Sansa S.R.L.” Publishing House, Bucharest, 19922p.The author considers
that by failing to include the phrase “at the sam® or by different actions” existing in Art. 4¢&r. (2) of the
Criminal Code of 1936, the legislator of 1969 imted that the aggravating circumstance under reajgiy only

if it occurred by means of only one action. O. LimghT. ToaderDrept penal roman. Partea spedial‘Sansa
S.R.L.” Publishing House, Bucharest, 1994, p. 87L.aghin, T. ToaderDrept penal roméan. Partea spedial
4th edn., as revised and supplement8dnsa” S.R.L.” Publishing House, Bucharest, 2001,0&; C. Bulai, in
C. Bulai, Av. Filipg, C. Mitrache,Institwii de drept penal, Curs selectiv pentru examenulliderya, 3rd
edition. as revised and supplemented, “Trei” Phiblig House, Bucharest, 2006, p. 297; O. Predescu, A
Harastisanu,op. cit, p. 65.

1% please see the Supreme Court, Criminal Sectiocisiba no. 2539/1969, iBulegere de decizii 1969. 321;
“Dreptul” Review no. 12/1969, p. 182. For the samepose: Full Court of the Supreme Court, dec.oi. n
4/1970,Culegere de decizii97Q p. 54; “Dreptul” Review no. 7/1970, p. 130; SupeeCourt, Criminal Section,
Decision no. 318/1989, “Dreptul” Review no. 1-2/09%. 141; Court of Bucharest, Criminal Decision no
48/1990, C.P.J.P., 1990, p. 112; Supreme Counigifc, Criminal Section, Decision no. 2939/199%eptul”
Review no. 9/1996, p. 136; High Court of Cassatiad Justice, Criminal Section, Decision no. 33872@)J.,
2007, p. 27; Supreme Court of Justice, CriminatiBecDecision no. 2939/1995, Law no. 9/1996, (5.13

!5 please se6. Antoniu,op. cit, vol. I, 1975, p. 93For the same purpose: O. A. Stoi€aept penal. Partea
speciali, “Didactica si Pedagogig” Publishing House, Bucharest, 1976, p. 75; E. GiaGateva considerd
privind elementele circumstgale ale conpinutului infragiunii de omor deosebit de gra¥.U.B., 1979, p. 76;
M. Basarab, in M. Basarab, L. Moldovan, V. SuiBrept penal. Partea special vol. |, Cluj-Napoca, 1985, pp.
61-62; |. Dobrinesculnfractiuni contra vigii persoanej “Academia” Publishing House, Bucharest, 1987, pp.
85-87; |. Gheorghiu-Bidet, Drept penal roméan. Partea spedialvol. |, “Europa Nova” Publishing House,
Bucharest, 1994, p. 83; Gh. Diaconedotept penal. Partea special course held in the period 1992-1993, re-
edited, ‘Dimitrie Cantemif Christian University, Faculty of Legal and Admétiative Sciences, Bucharest,
1995, pp. 121-122y. Dobrinoiu et al.,Drept penal. Partea special “Continent XXI” Publishing House,
Bucharest, 1996, p. 103; Gh. Diaconedafracsiunile in Codul penal romanvol. I, Oscar Print Publishing
House, Bucharest, 1997, p. 174; |. Vadiuept penal roman. Partea specialvol. |, “Albasti@” Publishing
House, Cluj Napoca, 1997, p. 118; lanfisescu, G. dnasescu, C. Anasescu,op. cit, 2000, p. 726; Gh.
Diaconescugpp. cit, vol. I, 2003, p. 193; V. Dobrinoilrept penal. Partea special vol. I, university course,
“Lumina Lex” Publishing House, Bucharest, 2004 3f; |. Pascu, in |. Pascu, V. L#azDrept penal. Partea
speciali, Lumina Lex Publishing House, Bucharest, 20084.H. Diaconescuprept penal. Partea special
vol. I, 2nd, All Beck Publishing House, 2005, p; @h. Diaconescu, in Gh. Diaconescu, C. Duaept penal.
Partea special. Noul Cod penabol. |, university course, “Fungia Roméania de Maine” Publishing House,
Bucharest, 2006, p. 40; Gh. Diaconescu, in Gh. @iascu, C. Duvadrept penal. Partea specialvol. I, 2
as revised and supplemented, “Furald&komania de Maine” Publishing House, Buchare862 p. 97; Gh.
Diaconescu, in Gh. Diaconescu, M. Ketty-Guiu, Cvax Drept penal. Partea special “Fundgia Romania de
Maine” Publishing House, Bucharest, 2007, p. 66C\clei, Drept penal. Partea special Infracsfiunile contra
persoanei “Universul Juridic” Publishing House, Buchare207, p. 49; Av. Filipg Drept penal roméan.
Partea special, “Universul Juridic” Publishing House, Buchare2g08, pp. 179-180; C. DuvaP)|uralitatea
aparent: de infragiuni, “Universul Juridic” Publishing House, Bucharea08, p. 215Gh. DiaconescuJratat,

p. 96; I. Pascu, M. Gorunescop. cit, p. 105; Gh. Ilvanpp. cit, p. 43; O. Predescu, A.aHistisanu, Drept
penal. Partea specia) “Universul Juridic” Publishing House, Bucharexd12,p. 77.
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committed with the intention to kill, perpetratedder the same circumstance against two
persons, of whom one deceased, represents botmutaer offence — simple murder, first
degree murder or particularly serious murder — cdtethagainst one person, as well as the
attempted murder, as the case may be, simplegdgtee or particularly serious one, being in
concurrence of offenc& In this case, the aggravating circumstance seinodirt. 176 par.

(1) (b) of the Criminal Code of 1969 does not afdplythe afore-mentioned offences.

3. Euthanasiawvas defined in the relevant literature as being ‘tlbomicide committed
under the impulse of a feeling of pity in orderrédieve intractable pain of a person who
suffers from an incurable disease and whose dsaltence, inevitablé®

Accepting or not the murder in such a context legsasented the topic of numerous
and important sociological, medical, religious anot, last, legal researchés

However, beyond the consistency or ability to padsu of the pros or cons of
euthanasia, criminal legislation of modern sta®emanian legislation included, do not
remove criminal liability for the authors of the rder committed under such conditions.

The legislator of 2009 explicitly regulated suchygpothesis, by criminalizing as a sui-
generis offenceéhe homicide at the victim’'s request(Art. 190), as a mitigating variant of
murder, thus putting again the regulation in linéhvthe tradition that exists in our law (Art.
468 Criminal Code of 1936), but also in line witartain European coddg 216 of the
German Criminal Code, § 77 of the Austrian CrimiGalde, Art.143 par. (4) of the Spanish
Criminal Code, Art. 134 of the Portuguese Crimi@alde, Art. 114 of the Swiss Criminal
Code, § 235 of the Norwegian Criminal Cpde

In the opinion of the committee appointed for draftthe code, reintroducing this text
was needed, above all, as a consequence of th&eswent of the mitigating circumstances
enshrined by the general part. Indeed, if under dheent regulation, the circumstance
considered in Art.190 may be used as a judiciatygating circumstance, thus leading to the
application of a penalty going under the specialimum duration, under the new regulation,
even if a judiciary mitigating circumstance exigtg applied penalty shall not be kept under
this minimum threshold in a mandatory way. Thighis reason why, in order to enable the
application of a penalty to correspond to the dad@mger degree of this offence, a distinct
legal regulation was needed. One preferred the imdrgame ofhomicide at the victim’s
requestand not murder at the victim’s request, in orderektlude this offence from the
antecedents of the first degree murder laid dowAriri89 (e).

In the relevant literature, one has proposed t@ dings text for the reason that such
situations have not occurred in the judiciary pcactind that it would be unwise to regulate
an extremely exceptional situation just for meefmgign model¥.

At the same time, one has upheld that after thgsile#ion, the texts regarding the
infanticide and negligent homicide should have detd, and afterwards those on
determining or facilitating suicide. This last affee does not represent a homicide (neither
intentional, nor reckless) since suicide does egard another persorelatio ad alterun),

® please see High Court of Cassation and JusticétedJrSections, Decision no. V of 20.02.2006,
http://www.scj.ro. For the same purpo&h. Diaconesculratat, p. 97.

7 Please se®. Antoniu, C. Bulai, Gh. Chivulesciicsionar juridic penal “Stiintifica si Enciclopedia”
Publishing House, Bucharest, 1976, p. 107.

18 please seal. Boroi, Eutanasia — concept, controverseeglementareCriminal Law Reviewno. 2/1995, pp.
78-82; H. Diaconescigutanasia. Schimini si perspectiveLaw Review no. 9/2006, pp. 179-196.

19 G. Antoniu,Observaii cu privire la anteproiectul unui al doilea nouo@ penal (I1) Criminal Law Reviewno.
1/2008, p. 9. The author recalls that in 1969 thgulation that existed in the Criminal Code of 198&s
dropped, with the justification that the afore-nienéd circumstance shall constitute a serious atitig
circumstance that needs to be taken into accoutiidojudges. For this purpose, P. Dunggm,cit, vol. |, p. 46.
The author is against the inclusion of euthanaisieesit does not represent a justifying cause, éivafl the
conditions laid down in the criminalization texeanet.
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yet it is directed against the own person. Consatpeneither the determination, nor the
facilitation of the suicide is murder offenper se yet they are assimilated to murtfer

4. As for the regulation ofletermining or facilitating suicide (Art. 191), several
regulatory differentiations were introduced. Thgsite fairly, a regulation was introduced to
distinguish between the act that was followed drylyan attempt of a suicide and which led to
the victim’s suicide. Equally, one provided for éfetent penalty treatment whether the acts
were committed against a person having an unalteidginent, against a person having a
diminished judgment, or against a person who lables judgment, for this last case the
decision of the concerned person being out of argstipn, and the offence being punished
just the same as the murder offence. The regul&ismilar to the one set out in Art. 580 of
the Italian Criminal Code, Art. 135 of the PortugeeCriminal Code, § 235 of the Norwegian
Criminal Code).

In another opinioft, one upheld that rephrasing the text is not jiestiby a necessity
arising from the judiciary doctrine or practice atfht there is no reason for the different
treatments mentioned in par. (2) and (4). Suchscase extremely rare in the judiciary
practice, and therefore all the delimitations ia texts seem exaggerate and useless. In this
context, one has argued that the suicide of a pemseen if determined or facilitated by
another person, cannot be equaled to murder. Byoadkdging this difference, quite
correctly the suicide of the victim as an immediatasequence alternative to death was
removed from the code.

De lege ferendathe age limit of the under-aged person laid dawthis text, namely
13 years, should be correlated with the one setroAtt. 113 of the new Criminal Code (14
years), even if it refers to the limits of crimidability. This legislative misfit has resulted
from the lack of harmonization between the modif@a of the minimum age limit from
which a person may have a criminal liability (ialty, in the draft Code, it was set at 13
years) with various provisions from the specialt pagarding the under-aged person of 13
years (we would recall here also, as an exampéectiminalization’s included in Art. 220,
221 and 222 of the new Criminal Code).

5. Negligent homicide(Art. 192). Under the Criminal Code currently irrde, one of
the most heated debate arose in connection witleta classification of negligent homicide,
committed when driving a vehicle or tram on pultbads by a person whose blood alcohol
level exceeds 0,809 per liter or a concentratiobrgath exceeding 0,409 per liter, and two
opposed opinions have arisen in our relevant titeesand judiciary practiéé

In a first opinion, upheld by our supreme courtebyuiding decisioff adhered to by
most of the courf§ and by certain scholdrs one mentioned that the acts of a vehicle driver

20 G. Antoniu,op. cit, p. 9.

2L G. Antoniu,op. cit, pp. 9-10. For the same purpose, P. Dungancit, vol. |, pp. 52-53. The author deems
that, considering the lack of relevant cases, dt agethe lack of interest in the theoretical treant of this
criminalization, the amendments of the criminalimatnorm are void of theoretical and practical et and
they are even unjustified if we consider that tlenaity system laid down for this offence is tooshain
comparison with other offences for which penaltiesre significantly reduced with no reason in thevne
criminal law, although the number of cases anddegree of social danger required more severe pesalt
However, he expresses his agreement in connecttbrtive criminalization hypothesis from paragrah (

2 For details, please see C. Duvdcjderea din culg, infragiune complex? Criminal Law Review no. 1/2010,
pp. 116-126.

“3 Please see Supreme Court, Guiding Decision n®@78/Culegere de decizii 197%. 50; Romanian Law
Review no. 10/1975, pp. 33-35. For the same purpdigh Court of Cassation and Justice, United Sesti
Decision no. | of 15.01.2007, http://www.scj.ro.

4 Please see Supreme Court, Criminal Section, Deciso. 4437/1970, C.D., 1970, p. 341; Romanian Law
Review no. 6/1971, p. 159. For the same purpospredwe Court, Criminal Section, Decision no. 329,97
C.D., 1971, p. 306; Romanian Law Review no. 12/19/264; Supreme Court, Criminal Section, Decision
212/1974, C.D., 1974, p. 382; Supreme Court, CrainBection, Decision no. 3174/1974, C.D., 19743§%;
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whose alcohol level in blood exceeds the legaltloniof a drunk vehicle driver, of killing by
negligence — under these circumstances — a perspinesentsthe complex offence of
negligent homicideset out in Art. 178 par. (3) of the Criminal Confel969. Most scholaf®

Court of Tims County, Criminal Decision no. 615/1972, RomaniawlLReview no. 1/1973, p. 169; Court of
Bistrita County, Criminal Decision no. 7/1973, RomaniawlLReview no. 6/1973, p. 166; Court of Cara
Severin County, Criminal Decision, no. 163/1981JIRp. 277; Appeal Court of Plogt, Criminal Decision no.
607/R/2001; Appeal Court of ConstanCriminal Decision no. 630/2001; Appeal CourfTaghisoara, Criminal
Decision no. 184/R/2002 quoted by M. Bsaitormele agravate ale infraicinii de ucidere din cul@, Criminal
Law Review no. 4/2006, p. 100; Supreme Court otideisCriminal Section, Decision no. 3169/2002, &leg
Bulleting, 2002, p. 462; N.C. Magraon, C. @riRepertoriu, jurisprudeg@ selectivi in domeniul dreptului penal
si procesual penal, perioada 1990-20Q&iris Argessis Publishing House, Curtea de $\rg@06, p. 746.

5 please se¥. Pitulea,Structura obiectid si subiectivi a pluralitiii de infragiuni, Romanian Law Review no.
11/1979, p. 29. For the same purpose: M. ZolynEalele aspecte teoretigé practice ale recidiveiRomanian
Law Review no. 6/1983, p. 10; M. Petrovici, G.-Lawd, Unele considergi in legatura cu structura
infracriunii prevazuti de articolul 178 alineatul 3 din Codul pep&omanian Law Review no. 6/1986, pp. 41-
44; Gh. Matew, Unele considergi Tn legatura cu structura infragunii prewizutz de articolul 178 alineatul 3
din Codul penalRomanian Law Review no. 6/1986, pp. 45-46; A.€prUnele considergi de lege ferenda”
in legitura cu infragiunea de ucidere din culp Law Review no. 1/1992, p. 60-62; V. Sisermdgiderea din
culpz. Condugtor auto in stare de ebrietgttaw Review no. 1/1996, pp. 123-125; E. M. Gadpeaestigarea
criminalistici a accidentului de trafic rutiemM.l. Publishing House, Bucharest, 2003, p. 43Ciaclei, op. cit,
2007,p. 86; A. Filipg, op. cit, 2008,p. 219.

%6 please se6. Antoniu,op. cit, vol. |, p. 111. For the same purpose: O. Logbirept penal. Partea general
vol. |, lasi, 1975, p. 160; C. BulaiCurs de drept penal. Partea spediaBucharest, 1975, p. 158). A. Stoica,
op. cit, p. 83; O. Loghin, in O. Loghin, Av. FiligaDrept penal. Partea specigl Didactic and Pedagogical
Publishing, Bucharest, 1983, p. 46; C. TurianuStbica,Unele considergi in legatura cu structura infragunii
prewizuti de articolul 178 alineatul 3 din Codul pepn&omanian Law Review no. 6/1986, p. 50; I. Dolsmng
Infracfiuni contra vigii persoanej Academia Publishing House, Bucharest, 1987, g8-149; C. Turianu,
Legislaia rutiera comentai si adnotati, Scientific and Encyclopedic Publishing, Buchard$€88, p. 311; A.
Filipas, in G. Antoniu, C. Bulai, R. M. $hoiu, Av. Filips, C. Mitrache, V. Papadopol, Cr. kainu, Practica
judiciara penali. Partea genera, vol. |, (Art. 1-51 of the Criminal Code), AcadeamPublishing House,
Bucharest, 1988, pp. 207-208; Turianu,Discuii despre natura juridig si structura infragiunii prewizute de
art. 178 alin. (3) C.penpp. 61-70; I. Gheorghiu-Bdet, Drept penal roméan. Partea specialol. |, Europa Nova
Publishing House, Bucharest, 1994, p. 83;ParaschivUciderea din culp — infragiune complex?, R.D.P. no.
4/1999, pp. 59-600. Loghin, in O. Loghin, Av. Filipg Drept penal. Partea specigl revised edition, "Sansa”
SRL Publishing House, Bucharest, 1992, p. 47; Gac@nesculnfracsiunile n legi specialgi legi extrapenalg
All Publishing House, Bucharest, 1996, p. 199. Tdraous specialist in criminal law proposee lege ferenda
to enshrine by law the existence of the pluralitpffences in such cases, and this recommendatamadopted
both by the criminal legislator of 2004, and by iegislator of 2009; Al. Boroipp. cit, 1996,p. 208; V.
Dobrinoiu, in Gh. Nistoreanu, V. Dobrinoiu, Al. Bamr I. Pascu, |. Molnar, V. Ldkz, Drept penal. Partea
speciali, Europa Nova Publishing House, Bucharest, 199720; Gh. Diaconescwp. cit, vol. I, 1997 p. 190;
C. Butiuc, Infracfiunea complex, All Publishing House Beck, Bucharest, 1999, pp5-156; M.-K. Guiu,
Elementul subiectiyi structura infragiunii, Juridic Publishing House, Bucharest, 2002, p. 110. Theoagbnsiders
that obstacle-offences may never be absorbedhatsubsequent offence, the result-offence; Gh.ddiscupp. cit,
vol. I, 2003, pp. 214-215; G. Potrivitu, Al. Sibivioi, Consideraii privind infracfiunea previzut: de art. 184 din
Codul penalsi cea previzuti de art. 79 din Ordonga de Urgemi a Guvernului nr. 195/2002. Privire
comparativi, Decision no. 1/2004, p. 154; I. Tomescu, Cr. Anin D. Sinescu, T. Dobre, P. Stancu, C.
Dogaru,Drept penal. Note de cursol. I, Zappy’s Printing House, Campina, 2006161;V. Lazar, Drept penal.
Partea special, Universitary Publishing, Bucharest, 2006,113; M. Brag, op. cit, p. 100; S. BogdarDrept
penal. Partea specia) vol. I, SC Sfera SRL Publishing House, 2nd, agsesl and supplemented, Cluj-Napoca,
1997, p. 68; O. Predescu, Aatdstasanu, op. cit, p. 70; C. DuvacProblematica legturii de cauzalitatesi a
activitaii ilicite cu prilejul investigirii accidentelor de circulge care au avut ca urmare moartea victifnei the
collective work “Forensic investigations of roadffic accidents, the contribution of media in theievention”,
issued under the aegis of the Association of FiceBsientists of Romania, Bucharest, 2008, p. E&@)uvac,
Pluralitatea apareni de infragiuni, Universul Juridic Publishing House, Bucharest0&0p. 192; Gh.
DiaconescuTratat p. 113; C. DuvacUciderea din culp, infragiune complex?, cit. supra, p. 121; C. Duvac,
Uciderea din culp, infragfiune complex?, Criminal Law Review no. 1, 2010, p. 116-126.
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and certain courts 6 consider, quite fairly, that the acts of driving/ehicle or a tram on
public roads by a person whose alcohol level imtlexceeds the legal limit and of killing by
negligence a person under such circumstances egpsasoth negligent homicide offence set
out in Art. 178 par. (3) sentence | of the Crimi@alde currently in force, as well as the road
traffic offence set out in Art. 79 par. (1) of tli&overnment Emergency Ordinance no.
195/20028 recast, as further amended and supplementemricurrence of offenceas set
out in Art. 33 of the Criminal Code that is curigni force.

The main argument in support of the opinion oftbacurrence of offences resides in
the fact that, as a principléye absorption of an intentional offence into afen€e committed
by negligence is not possible

On the other handnegligent homicide is an instantaneous offence tlsat
accomplished in a single moment, in which a comtirsuoffence may not be absorbad it is
the one set out in the Road Traffic Code.

Thinking the same way, one has noted that fromvibepoint of accomplishing the
justice, the solution of the supreme court invitesthis case, to amjustice insofar as the
legal treatment is concerned. Thus, the road traffience, by losing its individuality as an
effect of absorption, may not constitute a termetdipse, whilst the absorbing offence, set out
in Art. 178 of the Criminal Code of 1969, being petrated by negligence, is not likely,
according to Art. 38 par. (1) faof the Criminal Code of 1969, to engender relapse
Therefore, if the same driver perpetrates onlyadhek driving offence — without causing,
under such circumstances, the death of a persontkis case, although the degree of danger
is definitely lower than the degree of danger ie gievious hypothesis, the legal provisions
regarding the relapse and its consequences woplg @phim/hef>.

The Romanian legislator of 2084under the influence of the doctriiehad removed
this controversy which had been resolved in thesaseri the existence of the concurrence of
offenced?

The new Criminal Code of 2089took over the solution chosen by the legislator of
2004 in this regard, rendering effective the positof the large part of the doctrine, to which

" See Supreme Court, Criminal Section, Decisionl0d.1/1964, J.N. no. 2/1965, p. 173. For the sampgse:
Regional Court of Ig, Decision no. 222/1965, J.N. no. 8/1965, p.16@péal Court of Bucharest, 2nd Criminal
Section, Decision no. 909/2002, quoted by Gh. zmept penal. Partea special C.H. Beck Publishing House,
Bucharest, 2009. 75.

%8 published in “Romania’s Official Gazette”, Parnb. 958 of 28 December 2002, approved with amentsne
and supplements by Law no. 49/2006, published ioniRnia’s Official Gazette”, Part I, no. 246 of 2Gidh
2006, rectified in “Romania’s Official Gazette”, & no. 519 of 15 June 2006 and re-publishedRprhania’s
Official Gazette”, Part |, no. 670 of 03 August B0the texts being re-numbered.

% please se6h. Diaconescuop. cit, vol. I, 1997,p. 190; Idempp. cit, vol. |, 2003, p. 215; Idenfratat, p.
113-114.

% The Criminal Code of 2004 was adopted by Law d/3004, published in the Official Gazette no. 5729
June 2004, but its entry into in force was postposaccessively (Government Emergency Ordinance no.
58/2005, published in the Official Gazette no. 55228 June 2005; Government Emergency Ordinance no.
50/2006, published in the Official Gazette no. &0 June 2006 and Government Emergency Ordinaace
73/2008, published in the Official Gazette no. 4012 June 2008), up to 1 September 2009. By Law no
286/2009, published in the Official Gazette no. 54 July 2009, Law no. 301/2004 was repealedrin
arguable way from the viewpoint of the legal dradtrules, before entering into force.

31 please se6. Antoniu,Noul Cod penal. Codul penal anterior. Studiu conaiay All Beck Publishing House,
Bucharest, 2004, p. 61.

%2 “When the act by which negligent homicide was cdtred represents, in itself, an offence, the rues
concurrence of offences shall apply” [Article 18drp(6) of the Criminal Code of 2004].

% “When the breach of the legal provisions or of fbeeseeing measures represents, by itself, amadfethe
rules on concurrence of offences shall apply” [#ei192 par. (2) sentence Il of the Criminal Cofl@@09]. In
order to remove any doubt that may exist as toiflsise, the drafters of the new Criminal Code degpfrom
the aggravated content of the negligent homicieéehfpothesis under review.



REFLECTIONS ON THE PROTECTION OF HUMAN LIFE ACCORBITO THE NEW CRIMINAL CODE

we have adhered without reserves, with benefi@akequences as regards the right criminal
law enforcement. Therefore, after the entry int@éoof the new Criminal Code, Decision no.

| of 15 January 2007, of the High Court of Cassa@and Justice shall cease to apply (as it
will have not an object any longer) and implicithe mandatory effect for the courts that they

currently enjoy, on the basis of Art. £llast paragraph of the Criminal Procedure Code that
is currently in force, shall also cease.

Conclusions

After the entry into force of the new Criminal Codlee negligent homicide offence,
committed when driving a vehicle or a tram on paidads by a person whose alcohol level
in blood exceeds 0,809 per liter or a concentratidoreath exceeding 0,409 per liter, will be
charged both with the offence set out in Art. 182. §2) of the new Criminal Code, and in
Art. 87 par. (1) of the Government Emergency Ordgagano. 195/2002 regarding the driving
on public roads, recast, as further amended anglesmented, applying the rules governing
the real concurrence of offences. A similar regafain cases of the negligent homicide is
included in Art. 589 of the Italian Criminal Codehilst most of European legislations do not
enshrine aggravated forms of this offence (§ 22thefGerman Criminal Code, Art. 142 of
the Spanish Criminal Code, Art. 117 of the Swissnral Code, § 239 of the Norwegian
Criminal Code).

Moreover, in our opinion, quite inspirédthe text of negligent homicidewas
streamlined, being dropped a part of the aggraveteds that may be substituted without
problems by applying the sanctioning rules of tlomourrence of offences, even if one
upheld® that the removal of par. 4 of Art. 178 of the Grial Code of 1969 has no
justification.
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Abstract

Considering the seriousness of the phenomenon darge scale, the age and
innocence of the minors involved in pornographgréharises a strong motivation for the
implementation of several measures against thete awinly because the application of a
simple standard is not a satisfactory solution@sgl as child pornography is concerned.

Key words: child pornography, Internet, combating means, pnées, sanctions.

Introduction

It is generally admitted that the Internet allowsiversal access to information and
the transfer of information between networks. laisvidespread means of communication
which allows easy networking among an unlimited lmemof persons at long and extremely
long distances from one another, offering new leagriools for children and many benefits
for adults. But the huge benefits brought to mathkivere and still are overshadowed by
antisocial acts committed by an increasing numidensers of the network. One of the most
troublesome abuses is the involvement of childmenparnographic images, especially
because the content, the volume and the acceshao&ing.

The notion of child pornography

In general, the phrase “child pornography” dessilthe sexual image of a minor.
Starting from it, we can say that child pornograpéfers to images, movies, text materials
which explicitly describe sexual activities invalg a minor. These materials can be erotic
(with naked children in different positions), sek(@ith the genitals of the child or himself in
different positions and moments involving sexudjitgbscene (presenting sexual moments
involving a child and an adult), or violent (a ¢hivho appears in position involving cruelty
and/or rapé)and are included in the category of sexual abasesminor.

In accordance with Directive 2011/92/E'dhild pornography” means (i) any material
that visually depicts a child engaged in real ondated sexually explicit conduct; (i) any
depiction of the sexual organs of a child for priityasexual purposes; (iii) any material that
visually depicts any person appearing to be a obildaged in real or simulated sexually
explicit conduct or any depiction of the sexualasrg of any person appearing to be a child,

! http://www.9am.ro/top/International/220311/copiéapierduta-care-sunt-dramele-cu-care-se-confraofaii-
din-intreaga-lume/4/Pornografia-infantila.html.

2 On combating the sexual abuse and sexual exptoitatf children and child pornography, and replacin
Council Framework Decision 2004/68/JHA.
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for primarily sexual purposes; or (iv) realisticages of a child engaged in sexually explicit
conduct or realistic images of the sexual orgares diild, for primarily sexual purposes;

Besides this term, the Directive defines “chilagirtution” as the use of a child for
sexual activities where money or any other formeohuneration or consideration is given or
promised as payment in exchange for the child engaigp sexual activities, regardless of
whether that payment, promise or considerationaderto the child or to a third party, as well
as the ‘pornographic performance’ as a live extubitaimed at an audience, including by
means of information and communication technology.

Law no. 161/2003 defines the notion of pornogmphaterial with minors as “any
material which depicts a minor engaged in sexualplicit behavior or any adult who
appears to be a minor engaged in sexually expietavior or images which, although not
depicting a real person, simulate, in a crediblg,véaminor engaged in a sexually explicit
behavior®.

Technical features exploited by the producers, disbutors and users of child
pornography

Child pornography did not appear in the centurytemhnological progress, but this
century of technological progress opened new petsqgs for producers, distributors and
users who fully exploit technical means such astaligameras, digital recorders, digitizing
software and graphics processing, as well as tteznet. These are used for the purpose of
production, exposure, transmission, exchange éfmagerials, but also the exchange of fake
materials by replacing adults with minors or byrfiiag the behavior of children.

The digitizing of photos, negatives or slides marming and memorizing them,
facilitates multiplication and subsequent transféddeos in a classic format, like videotapes
or VSH, can be captured in a numeric format andstratted to other destinations by using
the network.

There is a multitude of computer programs whiabcpss digital images by modifying
the color, the contrast and the luminosity, by ingttthem, by increasing and minimizing
particular areas, the dimension or the clarity,doynposing and overlapping two or more
images etc. All these operations can have the teffecreating pseudo-pedophile images, for
instance extracting the image of a child from tba&l context and placing it in a pornographic
scene or transforming a facial adult feature intohdd’s feature. The effect of presenting
these materials is the desensitization and maripalaf the public which, by a distorted
presentation of reality, considers the pornogragpuiivity including children as something
normal. The virtual synthesis images can have #meseffect, these images being created
without using real children, but by means of thdemensional animated sequences.

The internet, a worldwide environment, which pdésmto keep one’s identity
anonymous, volatile, easy to use, cheap and atteadhas offered new horizons to the
manufacturers, distributors and pornographic matebeneficiaries, thus becoming a
favorable environment for the development of thmdustry on a large scale. Using the
Internet space as an open space permits the trarisfegital images and movies to a number
of users that cannot be determined, as well as thproduction in any format without any
quality loss, thus affecting the victim long aftee original offence. Since the Internet offers
the possibility for users to keep their identityoagmous and to hide their real identity and
personal features (for instance, the age), attrgathildren for personal purposes makes of
this space a threat with specific features. Ladt it least, we can remember the live
transmission and visualization of images and movies

% Art. 35, letter i of Law no. 161/2003 on certairasures for ensuring transparency in the exerdipeildic
dignities and public offices, and for the preventand sanctioning of corruption.
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Means of fighting

Using minors as the subject of pornography has pmsacial impact by causing
psychological and emotional damage, by changingéxaal attitudes and by psychological
manipulation of a minor.

Moreover, producing pornographic materials invadyiminors brings a very quick
financial gain, and hence, an increasing interestis type of activities. The number of child
pornography websites is increasing and it is eséchéhat everyday there are about 200 new
images containing child pornography, images of yeurand younger children, in more and
more violent images.

On the other hand, a study of the Institute fordaesh and Crime Prevention shows
that 70% of middle school students have come aénaleent or pornographic messages by
chance, on the internet, and 25% of them have exffpersonal information about them and
their families including photés

Considering the amplitude of the phenomenon, @soasness, the age and the
innocence of the children involved, we can say #tadioth international and national levels,
there is a strong motivation to implement some mess against sexual manifestations
involving minors, mainly because the applicatioraagimple standard which should regulate
obscenity is not a satisfactory solution as longhakl pornography is concerned.

The fight against child pornography is a geneightf at several levels, from
prevention to action and punishment, in which gowents, institutions, services providers
and ordinary usetsre involved with distinct roles, and the aimedretasures can be of an
educational, technical, legislative, judicial natand so on.

In this sense, we can talk about implementing atioical and informational measures
for minors and their supporters, reducing the ¢aton of materials with children subjected
to sexual abuses, eliminating the content and pimgghe people who distribute or download
images with children subjected to sexual abuses.

Educational resources

Regarding the education of minors at a nationa¢lJea number of actions have been
taken for the purpose of raising the awareness iabms, parents, teachers about the risk
involved in the use of Internet.

Therefore, beginning with 2011, the Romanian Rolarried out a campaign to
prevent the victimization of children on the Interentitied “Who do you acceptAtith the
purpose of increasing the level of information oime target groups (children, parents,
teachers) about the risks which can appear onnteeniet and the ways in which one can
prevent therh According to the surveys, it has been found thataction has an impact on
students’ behavior on the Internet, as well as @edese in the number of those who send
information and personal images to unknown persorthe Internet.

The Romanian Centre for Missing and Sexually ExetbiChildrer?, in partnership

*http://www.mediafax.ro/social/intre-10-si-20-dinmeinorii-din-europa-posibil-abuzati-sexual-in-capike-ce-
sanctiuni-vrea-parlamentul-european-pentru-porragrafantila-8909051.
*http://www.mediafax.ro/social/tu-cui-dai-accept-gaanie-impotriva-pornografiei-infantile-de-pe-intetn
video-7965056.

® Cynthia Guttman, Internet et la pédophilie in Le Courier UNESCO, September 1999, p.43,
http://unesdoc.unesco.org/images/0011/001170/1¥fa#3

" A component of the Project “The development of ¢apacity to prevent and investigate the casesitd ¢
pornography on the Internet”, financed by the EempEconomic Mechanism. It is the result of a masinip
between the Romanian Police and the Norwegian €olic

8 http://b.politiaromana.ro/index.php?option=com_tem&view=article&id=1932.
*http://lwww.mediafax.ro/socialligpr-pornografia-intia-pe-internet-nu-este-un-fenomen-dar-exista-o-
vulnerabilitate-9576959.

1% http://www.copiidisparuti.ro/ro/.
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with the Romanian Police, ANCOM and the support of ANISR launched at
http://www.safernet.ro/ the Focus Internet Hotlgmie, as a civil point of contact that receives
and handles complaints on the Internet about illagd harmful acts affecting children. The
complaints may concern: children sending or postinde photos of them or their colleagues
on Internet sites, containing images with nakeddohln, sites containing pornographic
images with adults and being allowed to childremwersation of the chat type between a
child and an adult, in which the adult asks thddcto send or post nude photos or to meet
him and have sexual intercourse.

Technical measures

With regard to reducing the circulation of porraygnic materials involving minors,
one can establish certain mechanisms for blockivg dccess to websites identified as
containing or disseminating child pornography. Temoval and blocking of content with
child abuse, may establish and strengthen cooparhétween public authorities, in particular
to ensure national lists as complete as possibleeb pages containing child pornography.
Safer Internet Program has established a networkotines whose purpose is to collect
information, to ensure proper coverage and to exgdahe reports about major types of
illegal online conterit.

The technical limitation of the phenomenon is maempered by the very nature of
the Internet and technological progress, an impbiitsue being the identification of images
containing sexual abuses of children. Those arestnétted in pedophilia networks, the same
image can be found in computers around the woridimdportant tool was initiated in 2009
by Microsoft and Dartmouth Collefe The application PhotoDNA is designed to find and
remove hidden copies and to eliminate from virts@dce the images of sexually exploited
childrent®, based onrbbust hashinytechnology, which calculates the particular feeflof a
digital given image and after that checks if thpseticular features match to other existing
images in virtual spacé.

Legislative measures

From a legal perspective there is a deep conceBurope for criminalizing the most
serious forms of sexual abuse and of sexual epioit of children, for extending national
jurisdiction and ensuring a minimal level of asmnste to victims.

An innovating legislative tool and a step aheadpwtecting childrefi is the new

! The National Authority for Administration and Reagtion in Communications — the institution protegtithe
interests of communication users in Romania, bymating competition on the communication market, by
administering limited resources, by encouragingeaie investment in the infrastructure and innmrat
http://www.ancom.org.ro.

2 The Romanian National Association of Internet ®®rvProviders — a professional, apolitical, non-
governmental organization, of a non-profit natwemsisting of natural and legal persons, in acawdavith the
provisions of Government Ordinance no. 26/2000 &aBd2003 on associations and foundations,
http://www.anisp.ro/.

13 within the project “Sigur.info”.

4 See in this sense the recommendations of Dire@dE1/92/EU of the European Parliament and of the
Council of 13 December 2011.

'3 http://www.microsoft.com/en-us/news/presskits/jlioi/.

'8 The application was implemented in the serviceBimg, SkyDrive and Hotmail, and since 2011 on Back
too.

" Hash value or digital print of the photo.

8 New Technology Fights Child Porn by Tracking I[t$hbtoDNA”, http://www.microsoft.com/en-
us/news/features/2009/dec09/12-15PhotoDNA.aspx.

9 Roberta Angelilli (EPP, IT), an EP rapporteur ditey Mediafax in “Between 10 and 20% of the miniors
Europe, possibly sexually abused in childhood. HBamctions the European Parliament wants for child
pornography” http://www.mediafax.ro/social/intre-£B20-dintre-minorii-din-europa-posibil-abuzatixsel-in-
copilarie-ce-sanctiuni-vrea-parlamentul-europeamtepornografia-infantila-8909051.



ON THE WAYS OF COMBATING CHILD PORNOGRAPHY BY MHEERNET

Directive® for combating the sexual abuse and sexual explmiteof children and child
pornography which establishes minimal rules corogrithe definition of criminal offences
and the sanctions regarding child sexual abusesamdal exploitation of children, child
pornography and solicitation of children for sexpakposes. The Directive also introduces
provisions to ensure a better prevention of thdéenoes and a better protection for their
victims on combating the sexual abuse.

The Directive established by Article 25 the actiagainst those Internet pages
containing or disseminating child pornography,@mws:

(1) Member States shall take the necessary measumssure the prompt removal of web
pages containing or disseminating child pornograpimgted in their territory and to
Endeavour to obtain the removal of such pages tasitside of their territory. (2) Member
States may take measures to block access to weds magtaining or disseminating child
pornography towards the Internet users within thegiritory. These measures must be set by
transparent procedures and provide adequate saflsgua particular to ensure that the
restriction is limited to what is necessary andpprtionate, and that users are informed of the
reason for the restriction. Those safeguards silath include the possibility of judicial
redress.

The Directive also proposes to criminalize theenéfe$' by the following facts (3)
Knowingly obtaining access, by means of informataomd communication technology, to
child pornography shall be punishable by a maxintemm of imprisonment of at least 1 year.
(4) Distribution, dissemination or transmissioncbfld pornography shall be punishable by a
maximum term of imprisonment of at least 2 yeaB. Qffering, supplying or making
available child pornography shall be punishableabipaximum term of imprisonment of at
least 2 years. (6) Production of child pornographgll be punishable by a maximum term of
imprisonment of at least 3 years.

These rules are in addition to the Convention obeZgrimé?, which provides in art. 9
crimes relating to child pornography.

At a national level, the prevention and combawhghild pornography are regulated
by art. 18 of Law no. 678/2011 on the preventiod emmbating of trafficking in persons, art.
7 and 11 of Law no. 196/2003 on the prevention @ndbating of pornography, art 198 of
the New Criminal Code. Moreover, art. 51 of Law 661/2003 expressly incriminates as
offence: producing in order to disseminate, offgror making available, disseminating or
transmitting, procuring, for oneself or for anothpornographic materials with minors by
information systems, or possessing, without anigtrigornographic materials with minors in
an information system or in a database. The penaltyhis case is 3 up to 12 years
imprisonment, as well as the loss of certain gigihts, and the attempt is also punishable.

Case Law

At a national level, there have been disposedriassef convictions for people who
were guilty of the offence of pornography by infation systems according to art. Article 51.
1 of Law no. 161/2003. For instance, one can irelwdiminal decision no. 31/10.02.2010 of
Craiova Court of Appe#l criminal sentence no. 11/05.03.2009 of Rm. ValGmrt®,
criminal sentence no. 873/19.05.2009 of Pitestir€bicriminal decision no. 235/6.10.2008

20 Directive 2011/92/EU of the European Parliament afthe Council of 13 December 2011.

2L Art. 5, Offences concerning child pornography.

%2 Council of Europe Convention concluded in BudapesNovember 23, 2001.

23 On certain measures for ensuring transparendyeiexercise of public dignities and public officasd for the
prevention and sanctioning of corruption.
“http:/Iwww.legi-internet.ro/jurisprudenta-it-romariecizii-it/criminalitate-informatica/pornografisfantila-
10-februarie-2010-curtea-de-apel-craiova.html.
“http://jurisprudentacedo.com/Pornografie-infantmenente-constitutive.-Infractiune-continuata. htmi

% http://jurisprudentacedo.com/Infractiuni-la-alesi-speciale.html.
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of Prahova Tribunal etc.

Conclusions

In conclusion, we can say that the fight agaimgidcpornography on the Internet has
been launched by initiating measures at severalde{educational, technical, legislative,
judicial) in which governments, institutions, se®s$ providers and ordinary users are
involved, with distinct roles.

Although some effects can be observed at a ndtamthespecially international level,
the fight is far from being over, since the prodscedistributors and users of child
pornography make use of more and more skilful nagHor avoiding such measures.
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Abstract

In relations between European states, the conditit; obtain the exequautur are
provided by the EU Regulation n0.1346/2000. Thereament of bankruptcy judgments will
be made in accordance with Regulation no.44/200heiWexecuting a decision on
international bankruptcy involving a Member Statedanon-Member States, different rules
apply, drafted by UNCITRAL Model Law provisiond897. The execution is granted subject
to the rules of public policy in private internatial law.

Keywords: exequatur, recognition, declaration of bankrupt@cidion, enforcement
proceedings, public order.

Introduction

The most important goal for each creditor in a eotlve procedure is to obtain
effective and full satisfaction of his claim agairike debtor. In most cases, the assets
available in a particular jurisdiction will not bsufficient for complete coverage of claims.
Since participation in various bankruptcy proceeginundertaken against the debtor in
jurisdictions of several states involves significacosts, most creditors will require
enforcement of decisions rendered in the nationatgedings.

Judicial character of exequatur

Since enforcement of a judgment involves the eger@f coercive force, state
sovereignty cannot be removed. Enforcement of aetiepening insolvency proceedings
given by a foreign court, or enforcement of writerecution for this procedure, requires that
the requested court to rule on an application faleelaration of enforcement orders or for
establishing conservatory measures.

Recognition of effects of the foreign insolvencygedure and obtainingxequatur
have a judicial nature. Court addressed may refasegnition if the foreign judgment
violates public order in private international lasf the requested state, or if the foreign
judgment is the result of a fraud committed in gextings abroad. Thus, a ground for refusal
of recognition or enforcement consists in infringar of legal provisions on exclusive
jurisdiction of the forum court.

It should be noted that certain rights establishgda foreign judgment can be gain
independently oéxequatumor recognition procedute

Specifically, effectiveness of certain rights isspible in terms of declaratory
bankruptcy decisiodshe achievement of the effects of declaratory bapikcy is possible in

! See |. MacoveiDrept international privatCH Beck Publishing House, Bucharest, 2011, p. 277.
Z See D. SincescuDespre efectele internationale ale fdirilor judecatoresti in The New Justice Review, no.
6/1960, p. 1102.
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so far as it does not involve tracking the goodaais of coercion on people. Even in these
cases, the validity of the foreign judgment dedlaraof bankruptcy can be verified as a
preliminary issue or as a principal issue.

Regarding the effects of bankruptcy judgment wlaok enforceable, the enforcement
of foreign decisions lies with national authoritiegsy usual methods of imposing coercive
force of the state, adapted to the procedure. mdtity required for enforcement is getting an
authorization, calleéxequatur.

Requirements to obtainexequatur

The requirements obtaininggxequautur are provided for in EU Regulation
no.1346/2000 on insolvency proceedigshich states expressly and exhaustively the cases
in it can be refused. Since Regulation is direepplicable in Europe, its provisions are
respected in all European countries, including Ramawithout requiring adoption of other
provisions in this resp€ctApproval of the enforcement of the foreign judgrmnévolves
fulfillment of certain requirements, similar to $efor granting recognition.

Any decision of a court of a Member State takem imain or secondary insolvency
proceedings, should be recognized without any éurtéddo fulfilment (Art. 16), such as
exequaturor publication in Member States, as soon as itda@fiect in the opening state, and
will have the same effects in all other Member &tads in the country where the proceeding
was initiated (Art. 17). It should be noted thataiccordance with the national legislation of
the Member states, recognition is restricted byiowar rules of internal public order, as
apparent from the content of Art. 6. If it is nes&ay a review of the foreign judgment, to see
whether if it benefits of automatic recognition yided for inRegulation it will be done as a
preliminary issue.

Decisions on management and closure of insolvenogegdings must also be
recognized in other Member States, under Art. 23hefRegulation.Are thus recognized,
without any further formality, any other decisionencerning the course and closure of
insolvency proceedings, or the composition or rapization plan confirmed by the court,
judgments arising directly from the procedure arel@osely related to it, even if they were
adopted by a another instance, and also declaratioremporal enforcement measures,
adopted after the request for the opening of irsaty proceedings, which have been given
by the court whose judgment opening was recognigednulation of text in Art. 25 of the
Regulationhas received broad interpretation, about the cayegiodecisions included in this
category’

In matters of recognition and enforcement of judgtsgRegulationdoes not deal
with insolvency procedure as a whole, but as a etisuccessive decisions, each one with
distinct effect&Therefore, Art. 1&oncerns recognition of decision to initiate theqaedure
and its main effectdby Art.: 17, 18, 20, 24), while recognition andfa@eement of
consequentialdecisions is governed by Art. 25. This means thaisipossible that a
subsequent decision, taken during the procedutenat be recognized, if iloes not meet
the requirements dRegulation,although a decision to initiathe procedure was recognized
before’

% European Council Regulation no. 1346/2000 on irsaty proceedings came into force on May 31, 2002.

* Until the accession of Romania to the Europearobinihe provisions of the Regulation no.1346/20@0ew
embedded in content of Title Il of Law no. 637/2068 cross-border insolvency. Later on, by O.U.G.
no.119/2006, the provisions of Title Il were regeklsince European Regulation has become dirgaplycable.

® See Gabriel Moss, lan F. Fletcher, Stuart Isadt® EC Regulation on Insolvency Proceedings — A
Commentary and Annotated Gujdaxford University Press Publishing House, Lond2002, p. 194.

® See Diana UngureanBalimentul international Lumina Lex Publishing House, Bucharest, 2004p.

" See Miguel VirgosThe 1995 European Community Convention on Insofv®neceedings: an Insider's View

in Forum International Review, no.25/1998, p. 26.
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The exequaturprocedure

The procedure of obtaining thexequauturis not covered by Regulation UE
no.1346/2000, because in matter of enforcementhef decisions rendered in foreign
insolvency proceedings, the text of Art. 31 -5%rsfto the provisions of Brussels Convention
of 27.09.1968 on the recognition and enforcemepaadgments Thus, according to Art. 25 of
the Regulation decisions concerning the course and closure sblvency proceedings,
handed down by a court whose opening decision veasgnized under Art. 16, the
composition or reorganization plan confirmed by tloart, judgments deriving directly from
the insolvency proceedings and which are closéated to it, as the declaration of temporary
enforcement measures, taken after the requestpfaring the insolvency proceedings, are to
be executed in accordance with Art. 31-51 of thesBels Convention of 1968, except of Art.
34 paragraph 2).

In applying these provisiofjsit must be noted that, from 1 March 2002, Brussel
Convention was replaced by EU Regulation no. 44¥266 jurisdiction, recognition and
enforcement of judgments in civil and commercialttera. Accordingly, enforcement of
judgments provided by art. 25 of Regulation no.6/3800 shall be in accordance with Art.
38-56 of Regulation no. 44/2001.

According to Art. 38 of Regulation no. 44/2001, idean given in a Contracting State,
which is enforceable in that State, shall be emfdrafter having been declared enforceable at
the request of any partyCompared to common law, Brussels Convention pesval simpler
procedure for enforcement, procedure that Regulatam 44/2001 simplifies it even more.

In order to obtairexequatuy the party seeking issuance of a statement wigicbals
the enforceability force of a decision, must submitopy of it, to be certified, also a
certificate issued by the court which delivered deeision, and a certified translation of the
supporting documents, if it is requested by thertcouthe authority jurisdiction, according to
Art. 53 of Regulation no. 44/2001. If these corahis are cumulatively met, the decision shall
be declared enforceable in accordance with Arto#iRegulation no. 44/2001, without the
need to examine the conditions of Art. 34, 35 ofjiration no. 1346/2000, relating to cases
where recognition may be refused. Accordingly, m#tic recognition decision is
accompanied by the award of direct execution effBats, the procedure is initially carried in
a non-contradictory manner and becomes contragicdoty in the event of complaints.
Researching grounds for refusal shall be made ibrilye decision on the application for a
declaration of enforceability is attacked with gpeal by the claimant. This examination may
not imply revising the substance of the decisiaing restricted to a formal verification, in
order to ascertain whether the decision falls withie scope of the Insolvency Regulation and
whether it is enforceabl@.

The aforementioned provisions involve the risk thatthe absence of a minimum
preliminary control of the bankruptcy decision whiis subject to execution, local creditors

8 According to art. 1 par. 2 letter. b) of the BrissConvention of 1968 on the recognition and exforent of
judgments, “bankruptcies, compositions and analsgwaceedings” does not fall within its scope. Téference

in art. 25 of Regulation no. 1346/2000 on insolyemroceedings, to the provisions of art. 31-51 loé t
Conventionmakes that its provisions on matters of enforcenséjidgments to apply also on judgments of
bankruptcy.

°® See Carmen Tamara UngureaBueptul european privat al afacerilor'Junimea” Publishing House, lasi,
2002, p. 17.

1% See Patrizia De Cesali'esecuzione delle decisioni civili straniere lnedpazio giudiziario europedn Diritto

del Commercio Internazionale, no. 2/ 2002, pp. 288,
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interests are not adequately prote€teldloreover, it was noted that Regulation no. 441200
continues to distinguish between gettexgquatuand enforcement of the decisitn.

Refusal of enforcement

In accordance with Art. 25. 3 of Regulation no. @2000, courts are not bound to
recognize or enforce judgments which would haveetifiect of limiting personal freedom or
postal secrecy. At the same time, according to A@.of Regulation recognition of an
insolvency proceeding opened in another MembeeStatenforcement of a judgment taken
under such procedure, or directly related to itl e refused, if recognition or enforcement
would be manifestly contrary to the public ordempiivate international law, in particular to
the general principles and fundamental rights aeddoms, enshrined in the Constitution.
International public order is based on consideratb a determination, evolutionary by its
very nature, of the essential rules in a societyesk rules, often unwritten, are determined
directly by judge, being subject to more effectbamnctions for the litigants, than the violation
of written rules, as it is the case of most constihal rules?

The incidence of the public order on insolvencyceexlings presents certain features
related to the specificity of the matter. Such phaes often involve limiting creditors' rights
in another state, without their consent, and atke, participation in these procedures is
regulated differently in national systems of MemBeate¥. In fact, relative to international
bankruptcy, the problem of public order is moratedl to the content of the right, than to the
legitimacy of a legal order to rule, on the prineipf universality and by applying its own
rules, the situation of assets located abroachignregardRegulationpenalizes incompatible
judicial decisions amongst two states which areateel by accepting the postulate of
universality of the bankruptcy.

To overcome the intervention of such inconvenienRegulationprovides that rights
of the third parties are protected abroad, by $igeprovisions on informing creditors and
their ability to participate in the proceeding (A40) and by the recognition of the right to
institute secondary proceedings. In this way, unttke regulation established by the Brussels
Convention, the situations in which recognition nieeyrefused are restricted to the grounds
on manifestly contrariety to public order in prigahternational law.

Another reason for refusing recognition and enforeet of judgments may be the
inconsistency of the provisions Blegulationwith those of International Conventions. Thus,
Art. 44 paragraph 3) states that the provisiorRegulationare not applicable in any Member
State, to the extent that there is a discrepantydas this and the obligations on bankruptcy,
stemming from an international agreement, concludgda Member State with a third
country, prior to its coming into force.

Enforcement of decisions outside the European area

Since the application of the EC Regulation no. 12@@0 is limited to U.E. territory,
where enforcement an international bankruptcy datisivolving a Member State and a non-
Member State, different rules apply. Most relatlips are governed by rules developed by
the provisions of the UNCITRAL Model Law 1997

1 See Jean —Luc Vallend,)exequatur des jugements étrangers de faillitetage réglement communautaire
sur les procedures d'insolvabilitén Petites Affiches Review, June 2002, p. 15.

12 See Dominique Foussaréntre I'exequatur et I'exécution forcém Travaux du Comite francais de droit
international prive, 1996-1997, p. 175.

13 See Giulio Cesare GiorginMethodes conflictuelles et regles materielles daaglications des “nouveaux
instruments” de reglement de la faillite internatade, Dalloz Publishing House, Paris, 2006, p. 299.

4 See Diana Ungurean®ecunoasterea procedurilor 8ine de insolvert in Romaniain Dreptul Privat al
Afacerilor, in Private Business Law Review, no.1/2004, p. 97.

> UNCITRAL Model Law on Cross-border Insolvency 1987an instrument recommended for states to be
incorporated into their national legal system a®ivn law.
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Given that Romania has adopted the UNCITRAL Modaelvlby Law no. 637/2002
enforcement of judgments on bankruptcy involvingiuropean countries will be achieved
by the principles set out in its content. Specificaritle | of the Act no. 637/2002, entitled
“Relations with foreign countries in general” tal@sd adaptdodel Laws provisions, those
referring to recognition and enforcement of bankrypdecisions being encountered in the
contents of Chapter Il (Art. 16 - 25).

To attain recognitionexequatuy or temporary measures under a foreign judgment of
insolvency, it is necessary to appoint a represigetaof the procedure. A foreign
representative may apply to the court recognitibthe foreign proceedings in which he was
appointed. The application for recognition of thecidion to initiate the foreign procedure
shall be made on principal issue. The competenttdouconsider such an application is
designated within each state's provisions. In Raaahe claims are within the exclusive
jurisdiction of the tribunal, according to artideof Law no. 637/2002. Where the debtor has
an establishment in Romania, the competence beltmdke tribunal from this location.
Otherwise, jurisdiction lies with the tribunal wieedebtor's immovable property is located,
or, as appropriate, there where is situated thepeom headquarters, in which the debtor
holds securities.

Model Lawdefines the main procedural requirements for submgijt by a foreign
representative, of an application for recognitiéth@ procedure. Through the articles 15 and
16, Model Lawprovides a fast and simple structure for use byftheign representative to
obtain recognitiot. It should be noted that the issue of recognitidmoad of national
proceedings, opened in a State which has adddtatel Law is not covered by regulatory
framework of theModel Law but instead, it is subject to international tiemiconcluded by
states, or it is solved according to the princigfleeciprocity®. Of a particular practical utility
has proven to be implementation, in the states dduihe provisions recommended in Art. 17
of the Model Law which establish a presumption of legality of tfereign judgment
subjected to recognition. Subject to the exceptiohgublic order, indicated by Art. 6,
recognition conditions do not include reasons whvchild give the court the opportunity that,
analyzing the demand, to evaluate the reasonsreigio court opening decision, or of the
decision by which the foreign representative wapoaped. Although the law expressly
mentions only the main demand way to attain redagniit does not prohibit either the
possibility of formulation such a request as andectal issue. A decision recognizing the
foreign procedure enjoys relative authorityre$ judicatd’. The provisions of Art. 15, 16, 17
and 18 shall not preclude amendment or retractidheorecognition decision, if it is proved,
subsequent to its adoption that the reasons onhwhigas based were absent in whole or in
part, or have ceased to exist. Remaining differerimetween national law systems do not
create obstacles in practice, in relation to thessrborder cooperation, nor a competitive
advantage or disadvantage between European sfatgaay, at present, does not seem to
exist, within their political, the will to adopt larmonized system for the enforcement of
bankruptcy decisions from third countriés.

'8 Law no.637/2002 on regulation ratios in Privateetnational Law in matters of insolvency was puisis in
Official Monitor of Romania, Part |, no. 931 fror® December 2002.

" See Andre J. BerendBhe UNCITRAL Model Law on Cross-Border Insolvercyzomprehensive Overview
in Tulane Journal of International and Comparatiser, vol. 6,no. 1/1998, p. 350.

'8 See Diana Ungureanu, p. 131.

9 See Gheorghe Piperdasolventa: legea, regulile, realitate&Yolters Kluwer Publishing House, Bucharest,
2008, p. 791.

% See J.A. Pontier, E. BurgU Principles and Recognition and Enforcement ofighnents in Civil and
Commercial Mattersin T.M.C. Asser Press, 2004, p. 23.
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The incidence of public order

Model Lawauthorizes courts to refuse to approve a measwerewd by this law, if
that action would be manifestly contrary to pubtider of that State (Art. 6). Since the
concept of public order is determined by natioagsd and it can differ from state to state, no
uniform definition of this concept is given in rdgtions. Among the reasons that may justify
refusal of recognition of a foreign judgment, Romaan_Law no. 637/2002 stipulates in Art. 7
the infringements of legal provisions on court esole jurisdiction of the Romanian courts.

In most states, the public order exception is kaehito fundamental principles of law,
in particular to the safeguards enshrined in thesBtion; in those states, public order shall
be used only to refuse the applicability of a fgrelaw, or to refuse the recognition of a
foreign court or arbitration decision, when thus ub be violated those fundamental
principles.

The purpose of the qualificativeanifestly used in many other texts of international
law as a qualification of the expression “breaclpuablic order”, is to establish that the public
order exception should be interpreted restrictiveatyg that Art. 6 is intended to be invoked
only in exceptional circumstances, concerning maittd fundamental importance for the
countries that adopted tivodel Law?*

Conclusions

Both recognition of foreign insolvency proceedirfteets as well as thexequatur
have a judicial character. For a declaration ofom#ability of an opening decision of a
bankruptcy proceeding and other decisions derived fthe procedure, in the European
Union will apply the requirements of Regulation ¥#46/2000 on insolvency proceedings.
Any decision of a court of a Member State, takenaimain or a secondary insolvency
procedure, should be recognized without any furtbenalities fulfillment, once it becomes
effective in the State of the opening and will hélve same effect in all other Member States
as in the State where the proceeding was initiated.

Enforcement proceedings will be conducted in acmocd with Regulation
no.44/2001, which sets a presumption of legality fafeign decisions. To ensure the
enforcement of decisions of bankruptcy involvingiioember states, the interested countries
have adopted the 1997 UNCITRAL Model Law on Insalae Decisions that violate rules of
public order in private international law will no#ceive recognition and will not be enforced
abroad.
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Abstract

Law no. 287/ from 2009 concerning the Civil Codfomes, generally, the matter of
successions, preserving from the previous civilul&gpn only those principles whose
accuracy and timeliness were not denied in timéhbyjurisprudence and by the doctrine. We
find the same orientation in the case of the sd@yersuccession. In principle, the rules
established by the previous regulation are kephia matter, the innovation existing only in
some areas.

Therefore, in this paper, we intend to underlinghbiine consistency elements as well
as the novelty elements that characterize the maitdbjected to our analysis and to
appreciate on the opportunity and on the justicawth option to legislate. For our part, we
believe that our scientific approach is actual arskful. Since the entry into force of Law no.
287/2009 has been a relatively short time, so thatdoctrine has failed to reveal all the
innovations embodied in this bill. By looking aistissue, still not addressed by the literature,
it helps, we consider, the best achievement ofcpishelping all the interested parties:
judges, lawyers, public notaries, civil servantsthwexpertise in probate, faculties and
students and any person interested in this matter.

The legislator himself, we consider, is interestethe views of the theorists about his
legislation work, in the fair and appropriate, egirtced by the ferenda bill automatically uses
them in subsequent acts amending this legislatidarereaching legal resonance — the Code
civil.

Key words: severalty; co-proprietorship on quota-parts; co-a@wship; legal acts;
material acts; actions in court; division action;geeement to suspend the division,
imprescriptibility of the action of exit from seady.

Introduction

Inheritance severaltyarises only if the legacy is collected by at le@gb heirs and
the deceased has not made one apportionment fandsw. If the inheritance goes to a
single heir, he will have property ownership rigktlusively.

Therefore, a condition of severalty is the plusalif holders, and its specificity lies in
acquiring the inheritance property by the jointdsgiin the ideal share, abstract, inheritance
according to their vocation.

! llioara GenoiuPreptul la mgtenire in Noul Cod civilC.H. Beck Publishing House, Bucharest, 2012, pjg- 42
436.
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The notion, the legal regulation and the charactestics of the inheritance
severalty

Law no. 287/2009 regarding the Civil Cédegulates the severalty in Book IV
“About inheritance and liberals, Title IV,” “Theansmission and shared heritage,” Chapter
IV “Shared inheritance and report” Section 1 “Geeprovisions on the division of
inheritance”, art. 1143.

In article 1143 paragraph (2), the enactment tbatains the provision according to
which its incident provisions in relation to thepaptionment of the joint property (Articles
669-686) shall apply to the division of inheritanttethe extent they are not inconsistent with
it.

Inheritanceseveralty arises only if the legacy is collected by at l¢ast heirs and the
deceased has not made one apportionment for asgernflthe inheritance goes to a single
heir, he will have property ownership rights exorely.

Therefore, a condition of severalty is the pluyatit holders, and its specificity lies in
acquiring the inheritance property by the jointrBgin the ideal share, abstract, inheritance
according to their vocation.

Please note that the heir with a particular titeesl not create severalty, since in
accordance with the dispositions of art. 1059 fitun Civil code, “the heir with a particular
titte of an individual determined property acquiriésas a result of the opening of the
inheritance”. “The heir to the title of the parti@ukind of goods is the holder of a claim on
the inheritance...”. In the literatdreit was shown that severalty involves a plurality
holders, but not necessarily more heirs with a ensial vocation. Thus, severalty may arise, at
least partially and in the assumption of a singlg With a universal vocation. It is offered, in
this respect, the example of the only heir that pet®s to inherit with the widow of the
deceased, unworthy or fold. In such circumstansesgralty arises on the share of the
surviving spouse from the communed property.

As for the common property on quota-shares, thersdly is characterized by the fact
that the heirs (co-owners) only know what it is tdeal rate, not the materiality of their
goods. Unlike however, the common property in qitsbiares, whose object is the individual
determined property, the severalty carries to usalay (deceased’s legacy).

Please note however, that literature sometimes, the terms are used
interchangeably, the difference between them ig qobntitative, not the quality. There are
also authors who have shown the difference betwetwo very similar legal institutiohs

So, from the opening sequence, the heirs acqume ststract share of each molecule
of each item and not some specific inheritancdefsuccessioh.

2 Republished in Romanian Official Gazette, partdl, 505 from July 1%52011.

® llioara GenoiuPreptul la mgtenire in Noul Cod civilC.H. Beck Publishing House, Bucharest, 2012, pj3- 42
436.

* Fr. Deak, Tratat de drept succesoraSecond edition, updated and supplemented, “Univelstdic”
Publishing House, Bucharest, p. 489.

® Fr. Deak,op. cit., pp. 487-489; G. Liescu,Teoria general a drepturilor reale,Bucharest, 1947, p. 350; D.
Lupulescu,Dreptul de proprietate comunpe cote-prsi si aplicajiile sale practice,”Stiintifica” Publishing
House, Bucharest, 1973, pp. 10-12; Git&dcu, C. BarsarDrept civil. Drepturi reale,Bucharest University,
1988, p. 177; I. Adam, A. RusDrept civil. SuccesiuniAll Beck Publishing House, Bucharest, 2003, ppil-4
493.

® Fr. Deak,op. cit, p. 488; D. Chirig, Drept civil. Succesiuni‘Lumina Lex” Publishing House, Bucharest,
1996, p. 289; L. Snciulescu,Drept civil. Contractesi succesiuni,'Hamangiu” Publishing House, Bucharest,
2008, p. 461.
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The legal regime applicable to the succession seaky

As noted, it applies to the severalty, on which B@manian legislation does not
contain specific provisions; the law of materialemest in common property is governed by
two principles:

A) Each co-owner (coheir) has an exclusive rightimideal inheritance quota [article
634 paragraph (1) from the Civil Code].

Under this principle, the co-owner may disposetsfideal share of the universal,
freely, without the consent of the other co-ownng rule of the free provision on the ideal
quota).

The place of the co-owner will be taken in the salg, by the acquirér which in
turn, may only have share of the good and not®idkal quota of it, seen in its materiality.

B) None of the co-owners has an exclusive rightirdferitance to any good,
considered in his individuality.

Under this principle, none of the co-owners carperform acts on the materiality of
the property that was in severalty, without the semt of other co-owners (either with the
consent of all the co-owners the unanimity rulevidh the consent of the co-owners that own
the majority of quotas shares). The unanimity rulas qualified by the doctrife as
embarrassing. For this reason, as we will showvibelbe Civil Code in force keeps it only
for the documents available (and for those assietléhereto) as well as for the material acts
for individual goods, in other cases replacingithvthe rule of the majority of shares (for the
acts of administration) or even waiving it (for thets of conservation).

It is necessary therefore to distinguish if theoemer has done regarding the
individual property, legal documents and if he parfed the material acts.

a) Relative to théegal documentsigned by the co-owner concerning the individual
goods, the Civil Code in force includes the follagrirequirements:

- The documents of dispositio the individual property cannot be completedobg
co-owner without the unanimous consent of the ofhdicle 641 paragraph (4) from the
Civil Code]. So, for the disposition documents te individual good, the unanimity rule
must be respected. Also, according to the laws imeed above, the unanimity rule must be
respected for the use of free papers, for the mssgt of income real estate and rental
agreements for consideration term exceeding threarsy as well as the acts aimed
exclusively for the embellishment the property. Tigil Code expressly provides that any
free legal document (including transfers of incomal estate for free), concerning a good in
possession shall be considered as an act of disposa

Analyzing these laws, we find that the new Civildeotakes from the previous
regulation only the unanimity rule on acts of disifion of individual property. Therefore,
this rule takes the constant status of law. Thel @wde in force assimilates though, as
already noted, the documents available on indiViguaeperty and several other legal acts
(such as acts of free use, regardless of theirtidar@r use documents for consideration
whose term is higher than three years). Thus, veatity the first element of novelty,
enshrined in the Law No. 287/2009 in the mattesumfcessor severalty.

- The acts of administrationsuch as the completion or termination of tenancy
contracts, disposals of property and other sinmileome, on individual property, to the extent
that they have character and are entered into @eragion for a period longer than 3 years
may be made only with the co-owner shares in thenmaholding.

It is thus instated the rule of the majority of tip@ota-shares. If not (for free papers
use, assignment of income real estate and renta¢mgnts for consideration term exceeding

" The Supreme Court of Justice, Civil Section, Diecisi0. 1306/1995, in “Dreptul” Review, no. 2/1996,109.
8 M. Eliescu,Mostenireasi devolyiunea ei in dreptul Republicii Socialiste Romarfiagademiei” Publishing
House, Bucharest, 1966, p. 208.
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three years), the unanimity rule works, as showms Bolution results in corroborating the
provisions of art. 641 par. (1) and (4) from theiOCode.

According to the provisions of article 641, pargdra(2) from the Civil Code,
however, the acts of administration which subs#dgtiimit the possibility of a co-owner to
use the individual good in relation to its sharendrich impose an unreasonable burden in
relation to its share or expenditure incurred by thher co-owner, will be made only with
consent. Therefore, in such circumstances, thenhajole is waived, the respective injured
co-owner consent being necessary. We encounter guchxception to the general rule,
governing the conclusion of the asset managemésbache individual good.

By interpretingper a contrariothe provisions of article 641 paragraph (2) frdm t
Civil Code., we find that each co-owner can makexagement acts of the individual good,
with the co-owner shares in the majority holdingeagnent, whenever, by those acts of
administration is not substantially limited the gibdity of a co-owner to use the common
good in relation to its share, or by those actsadloit is not imposed an unreasonable burden
on the co-owner, in relation to its share or exjitenel incurred by the other co-owners.

On shares in majority rule, established by artfd paragraph (1) from the Civil
Code, we mention that the legislature governs trssipility that the court supplements the
approval of the co-owner who was unable to exptkseswill or abusively opposed to the
performing of an act of managing, essential folitytmaintenance or value of the individual
property [article 641 paragraph (3) from the Ci@bde.]. Thus, if it is proved that the
condition of the majority of the quota-shares cdrb@met in order to perform an act of good
management on individual goods, because one dhtiieéhat one of the co-owners is unable
to express their will or they oppose abusively, tbhert may substitute its consent, thereby
enabling the conclusion of that management actalloav such a possibility, it is necessary
though that the act in question to submit an irglisable character for maintaining its utility
or the value of individual good.

Please note, however, that under the Civil Codenfrb864, in principle, the
conclusion of the acts of administration was goedrby the unanimity rule. Thus, Law no.
287/2009, as a major novelty established on matbérshe acts of administration on
individual asset the rule of the majority of theotatrshares, thus giving up the unanimity rule.

In another vein, we mention that under Art. 642nfrthe Civil Code, “Legal acts
(both provision and management — A/N) concludechvdiisregard to these rules are not
opposable to the co-owner who did not consent,esgoor imply, to the completion of the
act. The injured joint proprietor is recognized thght that before the share, to file
proceedings against the third party owners who ltree into possession of the common
good after completion of the act. However, the pss®n of property restitution will be made
for the benefit of all co-owners, with damagesarnfy, charged to those who participated in
the last act”. Thus, the legal document concludedalation of the rules mentioned above is
not void, but only not opposable to the co-ownepwhas not consented to its completion.

Also we state that both the provisions of articid 6rom Civil Code (that regulates
the acts governing the provision and the asset gegment on individual goods) and the
provisions of article 642 paragraph (1) from theviCiCode (governing the penalties
applicable to infringements of the rules to achithase acts), is permissible by the end, with
the consent of all the co-owners, under the camultistated in article 644 from Civil Code,
for a property management contract (of severalt)s possibility is explained by the nature
of the legal norms specified device. As a resuyltiie will of all the co-owners, materialized
in a property management contract, it may be comjged, where appropriate, the unanimity
rule, the rule of the majority share-party for tireenforceability of legal act.
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- Regarding thelocuments of conservati@moncerning the individual good, the Civil
Code regulates in the sense that they can be madadh co-owner, without the agreement
of the others [article 640 Civil Code].

According to the previous Civil Code, the unanimitje had to be upheld, mainly, as
in the case of the conservation documents on awidhudl good. Still, in the prior practi¢éo
the force entry of Law no. 287/2009have been considered viable, in terms of thentsile
agreement or in that of the business managememinedration acts and preservation of the
successor property, if these acts, made only byobttee co-owners have proven useful to the
others, in the sense that they profited from them that none of them opposed to their
completion.

Consequently, the new Civil Code, by taking theigiad orientation in the matter,
renounces the unanimity rule regarding the preservaocuments of the individual good. It
follows that, they can be drawn up by each co-oywwnhout the others agreement. Hence
we note that in the case of the preservation doatsr@ such a good, the majority rule of the
qguota-shares mustn't be respected, this being clesistic only for the administration
documents.

b) The material documen{sheir possession and use) on the individual gaaasbe
made by the co-owner, without the others consentjiged that the destination of the good is
not changed and that it does not affect the righhe latter [article 636, paragraph (1) from
the Civil Code.]. The co-owner may affect the otheights, by turning the individual goods
or by changing their usé.The one that, against the will of the other co-esn uses the
common good exclusively may be forced to pay corsgeons [article 636, paragraph (2)
from the Civil Code].

In this context, we state that the legal disposgiomentioned above have a
dispositional character, so that they may waivemfrthe conclusion of a property
management contract (severalty), with the consémtllaco-owners, as provided by article
644 in the Civil Code. As a result, by the willaf the co-owners, materialized in a property
management contract the unanimity rule may be comgzed for material acts on the
individual goods.

We find therefore that, in terms of materials amtsindividual properties, the new
Civil Code uses the established rule by its preskeme

The fruits of the individual goods are entitledth® co-owners in proportion to the
ideal share that individuals have in common (aet&37, Civil Code) and are collected under
this rule, regardless of divisi&n In this respect, therefore, Law no. 287/2009 doest
innovate either.

But this regulates in detail the right to the reimdgment of costs, a need for good
fruit production or collection of individuals. Thus accordance with article 638 from the
Civil Code, the co-owner who incurred the costspafducing or collecting fruit alone is
entitled to the reimbursement of these expensethéyco-owners, in proportion to their
quotas parties. The natural or industrial fruitstieé individual goods, acquired by a co-
owner, are part of the shared mass while they itecensumed or disposed of or destroyed
and cannot be identified separately. Otherwise,cthrecerned co-owner shall be entitled to
compensation, unless the fruit has perished byaghan

° See also: The Supreme Court, civil section, degisio. 884/1968, in “Dreptul” Review, no. 1/1969,152;
The Supreme Court, civil section, decision no. 3868, in “Corpus of decisions for the 1968 year"6p; The
Supreme Court, civil section, decision no. 106/1989Dreptul” Review, no. 5/1969, p. 175.

191t had entered in force ori'bf October 2011.

1 See also: The Supreme Court, civil section, desisio. 257/1970, in “Dreptul” Review, no. 7/1970,181;
The Supreme Court, civil section, decision no. %998, in “Corpus of decisions for the 1978 year"1.

12 See also: The Supreme Court, civil section, deisb. 818/1980, in “Repertoire 1975-1980", p. 147.
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As far as thections in justiceare concerned, the Civil Code regulates in artela,
the following:

- Any of the co-owners may appeal on his own taiges either as plaintiff, either as
defendant, in any action regarding the severaigfuding in case of the claim action;

- The judgment decisions given in the benefit of geveralty for all co-owners’
benefit, whichever promoted the action, is favoyabbkolved,;

- In the event that the action is brought only e @r some of the co-owners, the
introduction of the other co-owner, as plaintiffayrbe requested only by the defendant on
terms and conditions covered by the Code of CirokcBdure.

In this context, we underline that the judicial qiftee prior to October % 2011
adopted different solutions, not only for the legacuments signed by the co-owners, but
also in matters of legal actions pursued by the8p sometimes the action brought by one
co-owner was admitted, by which he claimed compemsdor the damage produced to the
individual good, as being dismissed the claim forradividual good, promoted only by one
side of the co-owners.

To all these, as far as we are concerned, we leetieat by governing in detail the
issues of the exercise of individual property owhgs, including the exercise of legal
proceedings on individual property, the legislatteenoves the risk of future solutions of
non-unified court.

The imprescriptibility of the right to request the exit from the severalty

According to the dispositions of the article 1148ggraph (1) from the Civil Code,
“No one can be forced to stay in severalty. The ban ask out of the severalty at any time,
even then when there are conventions and testargexaases that don’t allow this.”

Therefore it is obvious that the action of gettong from the severalty has, also in the
regulation of the Civil Code in force, an impreptible character, being able to be promoted
at any time.

The dispositions of the Civil Code, circumscribedhe succession apportionment, are
completed with the incident dispositions in the teradf the common property apportionment.
So, regarding the apportionment, there can be @)asecording to the article 672 from the
Civil Code, postponement conventions, but they oailasst more than 5 years. In the estates
cases, the conventions must be closed in an aighfenin and must be subjected to the
advertising formalities foreseen by law.

Analyzing these legal dispositions, we notice i@ finst place, the fact that the present
Civil Code uses the term of “apportionment”, insted “distribution” that we were used to
find in the 1864 Civil Codé. It results that it is reached one of the new ofxidde goals,
namely to update the specialized language.

Second of all, we notice the fact that Law no. 28089 (keeping the imprescriptible
character of the action of getting out from theesaity) establishes double news. Therefore:

a) it no longer regulates the possibility of keepihg severalty for a period longer
than 5 years;

b) it imposes to be realized in an authentic form nde subjected to the advertising
forms all the suspension conventions of the appamtient regarding the succession estates.

Under the conditions when the novelty of this secomentioned aspect cannot be
denied, we will refer next only to the first memtex aspect, namely to the impossibility of
renew the suspension convention of the apportiobmen

13 See also: The Supreme Court of Justice, civilisecdecision no. 1474/1992, in “Dreptul” Reviewg.n
711993, p. 91; CAS |, decision no. 1430/1935, irf@ral Jurisprudence 1936", p. 526.

* The civil codex was published in the Official Gtigeof Romania no. 271 from 4th of December 1864als
abrogate through Law no. 71/2011 for applying Law 287/2009 regarding the Civil Code. Law no. 71/20
was published in the Official Gazette of Romaniart®, no. 409 from the 10of June 2011.
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Regarding this aspect, we mention that the old latigm in civil matter expressly
enshrines, through the dispositions of the arfi@8 paragraph (2) second thesis, the renewal
possibility of the apportionment suspension condition a 5 years period. In this context, the
literature appreciated that only once could hawenlextended the 5 years term.

To all these, we believe that the present Civil €g@dhich, in article 672, the first
thesis foresees that “The conventions regardingtispensions of the apportionment cannot
be closed for a period longer that 5 years...”) nmkr allows the extension possibility of the
suspension convention of the apportionment, soithannot have a period of time longer
than 5 years. It is true though that article 67@rfrthe Civil Code does not forbid this
possibility and, mainly, an extended conventiontted apportionment suspension could be
closed between the parties, as long as it is renihagthe law, the public order or the morality.
In order to sustain our opinion we invoke mainlg #ollowing argument: if the legislator
would have wanted to extend the suspensions oapipertionment, he expressly regulated
this possibility, like in the Civil Code from 1864&doreover, the Civil Code in force has
maintained from the old Civil Code all the prin@plfor which their actuality and justness
have not been contested during time by the doctmtkjurisprudence. As a consequence, the
new civil Code could have taken exactly the texthed article 728 paragraph (2) from the
1864 Civil Code, if he wanted to allow the renevedl the apportionment suspension
convention. In the alternative, to support our apinalso we state that by the suspension of
the division, the uncertainty about the ownershiptlee property owners is extended,
consequently on the civil circuit, too. Whereasrirthe whole matter successor regulation,
we beget that the legislature is not animated loy sudesire.

In another context, we underline that, in light thie previous Civil Code, the
agreements for share suspension could not be edsarta will, testamentary clause that
would require to maintain the severalty, even faedaod determined, being absolutely void.
We believe that in light of the current Civil Codbe suspension of the apportionment must
be the effect of a convention and not that of tatesntary clause.

Conclusions

At the end of our analysis, we reveal the merithgf Civil Code at force to use an
updated terminology, which makes the will of thgistator easier to understand by the
recipients. Considering this, we state as an exartipt, in the matter of the succession
severalty, the Civil Code at force uses, insteatthefarchaic notion of “division”, used by the
Civil Code from 1864, the term of “apportionment”.

Also we add that the Law no. 287/2009 maintainshm matter of the succession
severalty those principles established by the pres/Civil Code, whose justice has not been
guestioned over time. Regardless, Law no. 287/3608vates to some extent and even
substantially. Thus, when comparing the two memtibrregulations, we identify the
following novelty elements, enshrined by Law no7/2809:

- the exercise of individual property ownershipgeverned in a detailed manner, being
established more new elements, presented in dethié content of our work;
- the state of severalty may be preserved for maxinfive years, not being established the
possibility to renew the clause of suspension efapportionment;
- the conventions to suspend the apportionmentrdegp successor estates must be
performed in an authentic form and they must bgestid to advertising forms.

In the end, we appreciate that the new Civil Cadguees a modern regulation for the
succession severalty, rendering it a supple, colbepest and an adapted form to the new
realities of the social life.
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Abstract

The accelerated development of the legal relatispscific to international trade
determined in time the increase of the cases afscbmrder insolvency, which determined the
international legislator to try to achieve as pddsi considering the procedural rules specific
to every state, a set of standard rules which terferced and complied with in the national
legislations regarding the procedure for cross-barehsolvency. This way, the legislator was
seeking to unify the international law of insolvweneith the purpose of simplifying the
international process in this respect and of obitagnsome unitary solutions from this
perspective.

Key words: insolvency, cross-border nature, extraneity iterankyuptcy, creditor,
debtor, judicial reorganization.

Introduction

In all the world states, the legal reality of tharkruptcy’s institution was not and
cannot be challenged; therefore this procedure hapecial attention from professionals in
this field. As a result, although the backgroundhe problem is the same — the entrance of
the debtor in ceasing payments - the procedurahfof enforcement are different from one
state to the other.

The first regulations in the field occurred sirtbe ancient time, when there were not
differences between traders and non-traders. Sulesdly, in the Middle Age, the procedure
applies only to traders, one of the first regulagadn the field being the Ordinance from 1673
given by Louis the XIVth which included provisionsgarding "bankruptcies and
insolvencies”. Also France was the one that regulated in a yaidugh manner the situation
of the one being under bankruptcy by means of tbhenrercial Code established by
Napoleon, giving way to two purposes of this nomeatiocument: on one hand ensuring the
payment by the debtor of the receivables due tariditor and on the other hand recovering
the activity of the in-difficulty trader, purposesich we also find in the current legislation.
This new form of regulation of bankruptcy was coves as a procedure of collective
execution, being considered “a form of protest agathe common law of individual effett”

The Romanian commercial code from 1887 had as soofrénspiration the Italian
commercial code which, on its turn, took over thére regulation of the French commercial
code. In the content of the Romanian commerciaédonm 1887, the 3 Book titled “About

!'S. D. Girpenaru, Tratat de drept comercial roman, Fai a Ill-a revizuitz conform noului Cod Civl
“Universul Juridic” Publishing House, Bucharest 20f. 666.

2. L. GeorgescuAutonomia dreptului commercidiRevista de drept commercial” Review, no. 4/19937p
cited in S. D. @rpenarupp. cit
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bankruptcy” represented the legal ground of th&itation until the moment of coming into
force of the Law no. 64/1995 regarding the procedof judicial reorganization and
bankruptcy. Subsequently, under the pressure of the charagesred in social and economic
level, this normative document was replaced byiabolby the Law no. 85/2006 regarding
the insolvency procedure

On international level, in legal terms, the intémeanifested towards this institution is
maximum, every state having regulated specific @daces, depending on the existing
economic and social realities.

Therefore, in the United States of America, Unifo@ommercial Code includes
regulations as regard tosolvency proceedifigvhereby it establishes the transfer in favor of
the creditor and also other procedures wherebyafxemony of the debtor can be liquidated
or their economic status can be restored. Fronanladysis on the international regulations we
can observe that the intention of the legislatos,vaémost in any state of the world, the one of
trying to restore the economic situation of the Hwapt and then, in case of failure, to
liquidate their patrimony in order to pay their diters. This is the case of France, Germany,
Greece and other states. Also, there are regufatcentive procedures, that usually apply
before the commencement of the insolvency proceedis it is the case of the preventive
compositiof, regulated in several states, among which Ronarigelgium.

The globalization and permanent expansion of thdetrgenerated the need for a
legislative harmonization in the field of insolvgnproceeding, harmonization which took
place by concluding treaties, covenants, regulatiam adopting domestic normative
documents whereby the international documents adaptthis respect to the transposed.

On European level, in 1933, Denmark, Iceland, Ngrasad Sweden adopted, for the
first time, the Convention of the northern statehjch was establishing the theory of unity
and universality of bankrupt€yThis convention was providing that the goodshef debtor,
irrespective of the state where they might be, banfollowed during the procedure of
bankruptcy, the privileges or guarantees whichcaffieese goods being governed by the law
of the state where they dre.

An important event in the calendar of legislativarrhonization in the field of
insolvency is marked by the draft-Law UNCITRAkom 1997, draft law which represents a
legislative text recommended to the states to loptad in their own legislation. In Romania
this draft law was taken and transposed accordirtgd national social-economic realities by
the Law no. 637/2002which regulates the relations of private intermadl law in the field

% Law 64/1995 regarding the procedure of judici@rganization and bankruptcy was published in thic@f
Gazette of Romania, Part | no. 130 from the 29tbunfe 1995, by means of art. 130 rescinded art8885rom
the Romanian commercial code. The Law 64/1995 mdfeseveral amendments and republications, being
finally rescinded by the Law no. 85/2006 regardimg insolvency procedure.

* Law no. 85/2006 regarding the procedure of insutyewas published in the Official Gazette of Roraafiart

I, no. 359/21th of April 2006, suffering, on itgy until now, several successive amendments angbletions.
°Art. 1-201 (22) from the Uniform Commercial Cod&solvency proceedingshcludes any assignment for the
benefit of creditors or other proceedings intenttelijuidate or rehabilitate the estate of the perisivolved”.

® Law 381/2009 regarding the introduction of thevergtive concordat and the ad-hoc mandate publishéte
Official Gazette of Romania, Part | no. 870 of Daber 14th, 2009.

1. Macovei, Dreptul comepului internaional, C.H. Beck Publishing House, Bucharest, 2006, pi&-1®3;
Diana Ungureanukalimentul internaional, “Lumina Lex” Publishing House, Bucharest, 2004, g1-44; I.
Schiau,Regimul juridic al insolverei comercialeAll Beck Publishing House, Bucharest 2001, p. 522.

8 Adrian Dobre Evoluia reglemenirii insolveryei pe plan interngoanl, in “Revista de notsi studii juridice”
Review, 20th of September 2011.

° The UNCITRAL draft Law was adopted on the 30thviefy 1997 by the United Nations Commission for the
International Trade Law (UNICITRAL), subsidiary bodf the United Nations Organization, at the 30dftien

of UNICITRAL.

9 The Law 637/2002 with regard to the regulatiortiaf relations of private international law in theld of
insolvency, published in the Official Gazette ofrRamia, Part | no. 931/19th of December 2002.
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of insolvency. The field of enforcement for thisafirlaw is represented by the following
cases$:

- a foreign court or a foreign representative retpi@ssistance in the state that adopted the
draft law in connection with a procedure that talese abroad,;

- it is requested assistance in a foreign statsommection with a procedure that takes
place in the state which adopted the draft law;

- the concomitant development of a procedure trigjein a foreign state and a
procedure triggered in the state that adopted riduk ldw;

- the foreign creditors or other foreign stakehadeave the interest to request or to
participate in a procedure developed accordindn¢olaws of the state that adopted the
draft law.

The draft law establishes the principle of suprgmaicthe international conventions
to which a state is part over the domestic legmt&t so that the recognition, abroad, of a
national procedure open in the state which adofteddraft law, will be subject to the
international treaties concluded with that statéhee to the provisions of the draft law,
eventually adopted by the foreign state, eitherptieciple of reciprocity of legal treatment.

The draft law represented the most important gtodéhe legislation of several states
such as Romania, Poland, Spain, Germany or Belgwha amended significantly their
legislation on cross-border insolvency under thii@mce of this normative document.

On European regional level, the cross-border irsaly remains also after the
occurrence of this draft law, a problem of gendrdérest, the idea to harmonize the
legislation of EU member states being a challenigehwis desired to be reached.

The year 2000 represents the most prolific yeaEaropean level as regard to the
adoption of the regulations on cross-border insatyeproceeding. In this year, following a
long-term legislative harmonization process, waspéel the (EC) Regulation no. 1346/2000
of the Council, regarding the insolvency procediirdRegulation which entered in force
starting with the 3% of May 2002. This regulation represents a reahpss as regard to the
unification of the international law on insolveratyEuropean levE&land is directly applicable
in the domestic law of the EU member states, besgrapplicable including in Romania after
adhesion.

According to Art. 1 of the Regulation, this applies“the collective procedures that
arise in the context of debtor insolvemelyich result in its partial or total discontinuanesad
appointment of a liquidatér There are exempt from the provisions of this Ratjon the
procedures on insurance companies, credit ingtrgfi investment companies that deliver
services involving the holding of funds or secestiof thirds and also bodies of collective
investment.

The competence of opening the procedure providethisyRegulation is within the
courts from the member state on territory of whicthe center of main interests (COMI) of a
debtor, in case of companies or legal persons CHg presumed to be, until contrary, the
place of the headquarters. Paragraph (13) froniPtkamble of the Regulation also provides
that the center of the main interests should cpoes to the place where the debtor usually
manages its interests and, therefore, can be ctidxkehirds.

X A. Dobre,op. cit.

2 Including the provisions of art. 10 of Law no. 10892 regarding the regulation of the relationgpofate
international law, provide for this principle.

13 (CE) Regulation no. 1346/2000 of the Council frome 29th of May 2000 regarding the procedures of
insolvency was published in the Official BulletihBuropean Communities L160/1, p. 143.

4 Marcela Dogar (Cowa), Insolvena transfrontalieti, Rezumatul tezei de doctgratniversity of Bucharest,
Bucharest, 2011, p. 17 (http://www.unibuc.ro/stefiimctorate2012Martie/Dogaru%20Comsa%20Marcela%20-
%20Insolventa%?20transfrontaliera/Rezumat%20Dogafide?cela%20(Com%C8%99a)%20insolven%C8%9
Ba%20transfrontalier%eC4%83.pdf).
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As regard to the applicable law, the provisionshef Regulation are providing that, in
case there are no contrary provisions, the appédalw will be the one of the member state
on which territory the procedure is developed,refito as 6pening staté

The deficiency of this Regulation resides in thet fthat its applicability is only
targeting the cases where the center of the maeneists of the debtor is located within the
European Union and, also, is only targeting thekhgstcy procedure, without the possibility
to be invoked in case of judicial reorganization.

The main purpose pursued by the provisions of Begulation targets the equal
treatment applied to all the creditors, being podkd to discriminate foreign creditors from
EU member states on the submission of receivaateraents and in participating in the main
or secondary procedure, depending on the case.

The legal regime of insolvency in Romark@mania, EU member state starting with
the ' of January 2007, preoccupied within the issuesethby insolvency proceeding both
before adhesion and after. Therefore, as specifregtiously, preoccupations targeting the
regulation of bankruptéyhave been since the XIX-th century, being incluohethe Caragea
Code from 1817, Calimach Code from 1817, the TrRegister adopted in 1840 or the
Romanian Commercial Code from 1887.

Currently, in Romania, the legal foundation of th&olvency procedure is represented
by the Law no. 85/2006, and as regard to the proeedf cross-border insolvency, the
provisions of the Law no. 85/12006 are completethwhe provisions of the Law no.
637/2002 with regard to regulating the relationgpofate international law in the field of
insolvency, of the Law no. 105/1995 on the regalatof relations of private international
law, and also with the provisions of the (EC) Ragoh no. 1346/2000 of the Council
regarding the procedures of insolvency.

The categories of debtors against which the laanforced Art. 1 of Law no. 85/2006
on insolvency proceeding regulates the categoriefebtors against which the law may be
enforced under the form of general or special ptaoe companies, co-operative companies,
co-operative organizations, agricultural compangsups of economic interest, any other
legal person of private law that develops econoauitivities, and also the administrative-
territorial units®, traders physical persons that act individualhd gamily associations.

According to the provisions of the Law no. 85/200®& insolvency proceeding can be
started at the request of the debtor or of theitmedPractically, the normative document
allows to the debtor to call for the legal provissoon the insolvency proceeding.

The procedural position of the branch within thegedure of insolvency provided by
the Law no. 85/2006 and within the cross-bordeoivsncy proceedingAccording to the
specialized literaturg the procedure of insolvency applies to the congsaas legal persons,
irrespective of their form.

Therefore, the branch being a division without lgggrsonality of the company, it is
presumed that this cannot be subject of the insalvg@roceeding. Nevertheless, also in the
specialized literaturé there is the opinion to which we fully agree, tlaé insolvency
proceeding can be applied including to the Romaiegnches of the foreign companies.
According to Law no. 31/1990 amended by Law no./2d06, the foreign companies may
form in Romania, in compliance with the Romanian,laubsidiaries and branches, agencies,

>3, D. Girpenarupp. cit.,p. 668-669.

6 See Art. 75 of Law no. 273/2006 on local publinafices according to the provisions of which the
administrative-territorial units under insolvenag aubject to the general procedure.

7V, Pitulea, Sfera de aplicare a prevederilor Legii nr. 64/199vind procedura reorganizii judiciare si a
falimentului,in the “Dreptul” Review, no. 2/2005, p. 29, citedStanciu D. @rpenaruop. cit.,p. 684.

'8 lon Turcu,Legea procedurii insolvgei. Comentariu pe articole3rd edition C.H. Beck Publishing House,
Bucharest, 2009, p. 66.
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representatives or other secondary offices, if tlght is acknowledged by the law of their
organic statute.

We consider that, in practice, the courts of lawusth make a clear distinction as
regard to the procedural quality of a branch dejpgndn the type of insolvency applied.
Therefore, if it's not about a procedure of crogedbr insolvency, but it is required based on
the Law no. 85/2006 to open the insolvency procegediy a creditor with main office in
Romania against a debtor branch of a company | fEggaon of Romanian law, the solution
of the courts, should correctly remain the onenafimissibility of such a request, the branch
being a division without legal personality of thengpany, so the request for opening the
procedure of insolvency should be directly maderegahe mother-company.

The situation is completely other in the case dénmational commercial relations
taking place between economic agents from memhbg&rsstout of which some are companies
with legal personality and others are branchestitated in Romania by foreign companies.
Therefore, there are shaped two situations thae rquestions in practice with regard to the
quality and even the procedural capacity of thetinas:

- the debtor - branch constituted in Romania, of r@ifm company - requests

from own initiative the opening of insolvency;

- the creditor requests the opening of insolvencycgdare against a branch
constituted in Romania by a foreign company.

The analysis of these two situations should be mader the (EC) Regulation no.
1346/2000 of the Council regarding the procedufessmlvency. Because Romania is an EU
member state, this Regulation is fully applicahieits territory starting with the®1of January
2007, according to art. 4, par. (2) of the Tredtnahesion of Romania and Bulgaria to EU,
signed on the 2% of April 2005. According to art. 3 of the same dne from that time,
Romania enjoys from all the rights and is held Hytlze obligations of a member state.
Therefore, the provisions of art. 249 of the Trethtgt regulate the documents of derived
community law are incident, and their adoption iisupded on the primary law. This text
expressly stipulates that the regulations haverergé applicability, being mandatory in all
their elements and directly applicable in all thenniver states, without making the object of
any measure of transposition, being imposed tm#tional legal order from the time it enters
in force.

Therefore, because we are in both situations int fod extraneity item, the provisions
of art. 3 of the Regulation are applicable, acaggdio which the competence of opening the
insolvency procedure is within the courts from thember state on which territory the center
of the main interests (COMI) of the debtor is - Rama -, following that, in accordance with
the provisions of art. 4 from the same Regulatittre law applicable to the insolvency
procedure and its effects to be the law of the neerstate on which territory the procedure is
opened - Romania, Law no. 85/2006.

Paragraph (13) from the Preamble of the Regulaiea provides that the center of
the main interests should correspond to the plaberevthe debtor usually manages its
interests and, therefore, can be checked by thirds.

In the case of a company or another legal pers@iWids presumed to be, until the
contrary, the place of the main office.

The assumption with regard to the place of COMEimoved in case that a company
with main office registered in a member state haseeondary office (subsidiary, branch,
agency, etc.) registered in another member statet alevelops, in fact, the trading activity at
that secondary office. Therefore, COMI will be Imetplace where the secondary office is
located, the activity of the company taking plakeré and, therefore, a main procedure of
insolvency will be opened in the member state @& Hecondary office that meets the
conditions to be considered theghter of main interests- COMI.
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Moreover, the branches of the foreign companiestitoited in Romania are managed,
as we specified, by the law of the mother-compargx-societatisBy derogation from this
rule, as established in practice and in the spgailmigma, in order to answer to some rules of
the international trade, the branch can be summanethe country where it has its
establishment, but only for the operations condiutthere.

In support of the above opinion are also the promss of art. 5 of Law no. 637/2002
amended by GEO no. 119/2006 according to which,ifi..the sense of this law, it is
considered that the foreign legal person has itsnnwdfice in Romania and in case that in
this country has a branch, agency, representatifficeeo or any other entity without legal
personality..”. In the same respect are the provisions of1a#® item 2 of Law no. 105/1992
according to which the Romanian courts of law are competent if,.e. riiain office of the
defendant, legal person, is in Romania. In the saighis article, the foreign legal person is
considered with main office in Romania also in ttese that it has in this country a
subsidiary, branch, agency or a representativecéfficorroborated with the provisions of art.
150 item 7the Romanian courts are, also, competent to judtie.bankruptcy or any other
judicial procedure on the ceasing of payments isecaf a foreign company with main office
in Romanié.

According to Art. 3, letter p) of the Law no. 63@2 amended by GEO no. 119/2006
“main office is any work point where the debtor gers, with human and material means of
non-transitive nature, an economic activity or adependent professitn

Therefore, in case that it is invoked the lackhaf &ctive or passive procedural quality
of the debtor-branch constituted in Romania of geifm company, we consider that the
correct solution of the courts should be the oneecting this exception because, the branch
constituted in Romania by a foreign company hasaequlural quality both passive ahd
active®. Therefore, we consider it wrong the interpretataf the court which, having for
settlement the application with object the operofghe simplified procedure of insolvency
against a debtor - branch formed in Romania bynapamy with main office in the Moldavian
Republic, rejected this application on the groumdislack of passive procedural quality
because the branch it does not have legal persp@aald it is not distinct subject of law. In
our opinion and in this case we are in a case @gszborder insolvency and, even if there
cannot be enforced the provisions of the (EC) Ragur no. 1346/2000, the Moldavian
Republic not being a EU member state, in the gsi&uation the provisions of the Law no.
637/2002 were applicable, law which regulates #iations of private international law, with
the residents of non-EU member states, this lawngoenspired from the draft law
UNCITRAL from 1997.

19 See the commercial sentence no. 1429/26.03.208 diy the Bucharest Court - the VIith Commercial
Department in the file no. 31113/3/2007, wherelifialgh the court admits the appeal of the debtoAS@Idi
Italy, the Bucharest Branch, rejects the exceptibthe lack of passive procedural quality invokedtjby the
debtor; Also the commercial sentence no. 1452/2@&n by CAB in the file no. 2278/2009 whereby tuaurt
admitted the appeal and amended in part the clygtersentence, rejecting the application for opening
insolvency procedure but maintaining the provisiovith regard to the rejection of the exception eSgive
procedural quality invoked in its defense by thanoh debtor.

0 See the conclusion given by the Bucharest Caiine ¥/I1th Commercial Department on 24.08.2009 i fife

no. 33914/3/2009 whereby SC Mivan Kier Joint Veatuuimited Newpark, Bucharest Branch, requested the
opening of the insolvency procedure under the Law85/2006. We specify that, after the cause haenb
withdrawn from the court following the commerciangence no. 1082/14.09.2010 by CAB, the same coynpan
under the new name SC Rathenraw Limited requestsnathe file no. 56658/3/2010 the opening of thens
procedure, and by the conclusion from 30.11.20&Q:thurt expresses in the sense of admitting theestapf the
debtor and opening the bankruptcy procedure in léiegh form as main procedure of insolvency, unther art.

3, par. (1) of the (EC) Regulation 1346/2000 regaydhe insolvency procedures, corroborated withdhes of
art. 107, par. (1) reported to art. 32, par. (1)@ no. 85/2006, determining that the Center efMain Interest

of the debtor RATHENRAW LIMITED (former MIVAN KIERIOINT VENTURE LIMITED) is in Romania.
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Conclusions

Having in considerations all these issues it is alestrated that the harmonization of
the law is a desiderate fairly hard to reach, taes IUNCITRAL as also the (EC) Regulation
no. 1346/2000 starting to gauge, at least on piedevel, the regulations on cross-border
insolvency.

Nevertheless, the uniform regulation of the procedaf cross-border insolvency
should remain a constant preoccupation of the Ra@amalegislator, imposing a unitary
practice at the level of the courts in order to ogenthis way the lacks of a non-unitary
justice.
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Abstract

The article presents some considerations on thegquoral provisions regarding the
basic rules of the criminal trial, as they are régped under the Criminal Procedure Code.
The author critically analyses the provisions o thew Criminal Procedure Code, through
which the fundamentals of the criminal procedung &e set up, reported to the provisions of
the existing Criminal Procedure Code.

Keywords: basic rules of the criminal trial, the new CriminBrocedure Code, the
principles of the criminal procedure law.

Introduction

The basic rules of the criminal case are criminabgedural norms acting as
fundamental principles, which express, as judiciaims, the content of the conception and
the criminal procedure policy principles, which siéte basis of the existing Criminal
Procedure Code and, at the same time, also reptesam orientations in applying criminal
procedure norms The fundamental principles of the criminal caspresent the most general
rules upon which the structure and the entire etotuof the criminal case are basednlike
other principles that represent a maximal genestlan of legal norms

Although reported to the source and the role felfilin the course of the criminal case,
the basic rules appear normatively not only as &mental principles, but also as irrefragable
orientations, which do not admit any exception; eer, the orientations included in the basic
rules of the criminal case have a sort of relagivitegree, because in certain situatirfer
prevalent arguments, the incidence of some basés had to be eliminatéd

! See V. DongorozRegulile de baz si aciunile in procesul penalin “Explicaii teoretice ale Codului de
procedud penad. Partea generdl by V. Dongoroz, S. Kahane, G. Antoniu, C. Bubi,lliescu, R. M. Sinoiu,, vol.

I, “Academiei Romane” Publishing House, Buchar&85, p. 40.

2 See G. TheodorUTratat de Drept procesual pena?™ Edition, “Hamangiu” Publishing House, Bucharest,
2008, p. 70.

% See G. Geaamu, Principiile fundamentale ale dreptului interfi@nal contemporan“Didactici si Pedagogia”
Publishing House, Bucharest, 1967, p. 15.

4 Such as if a legal extra-procedural act or factuldocome up (amnesty, conciliation among parties,
prescription).

> See V. DongoroZRegulile de baz supra cit., p. 40.
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1. Preliminary explanations

The Criminal Procedure Code of the United RomaRiarticipates from 1864nd The
Criminal Procedure Code from 193fid not include provisions on the basic ruleshef ¢riminal
case.

The General Part of The Criminal Procedure Codmfi®68, Title | “Basic rules
and actions in the criminal trial”, Cap. I, art81provide for the first time “The purpose and
basic rules of the criminal trial”. The rules orethespecting of human dignitand the
presumption of innocentavere added to these basic rules.

The new Criminal Procedure Cdtlprovides, under Title | (art. 1-13) of the General
Part, the principles and limitations of the appima of the criminal procedure law, without
using the term “basic rules of the criminal triabut accordingly, uses the term “criminal
procedure principles”.

The basic rules of the criminal case, before bdeyglly established, have been
explained by the Romanian doctriid=rom the character of public order and by theesiop
interest of the procedure rules, three fundameptahciples were identified (reality
principle®, legality principlé’, compulsivity principl€), considered primary principles from
which a series of fundamental principles, but sdeoy® ones, derive.

One opinionl’ proposed that basic rules should be dismissed fitoen Criminal
Procedure Code, following the specialty literatheethe one to fundament a wider system of
guideline principles of the Romanian criminal triflhe proposal to take out from the
Criminal Procedure Code the introductory chaptertlom purpose and basic rules of the
criminal case is supported, on the one hand, bynitte that in the European criminal
procedure codes such an apprdadbes not exist, and, on the other hand, by the tidat the

® “Codice de Procedura Criminale”, published in ®féicial Gazette on DecembeP®1864, come into force on
December % 1864.

" Code of Criminal Procedure Carol the Second, phbti in the Official Gazette no. 66 on MarcH' 1936,
come into force on January 1937.

& Law no. 29/1968, published in the Official Gazette 145-146 on November"12968, come into force on January 1
1969, republished in the Official Gazette no. 5&B%pril 26" 1973 and in the Official Gazette of Romania noo7 @pril
30" 1996, subsequently amended and completed.

° ?hrt. 5" was introduced by Law no. 32/1990, published éndifficial Gazette of Romania no. 128 on November
17" 1990.

19 Art. 5% was introduced by Law no. 281/2003, publishechén®fficial Gazette of Romania no. 468 on July 1
2003.

Y Law no. 135 from July®12010 on the Criminal Procedure Code, publisheleiDfficial Gazette of Romania no.
486 on July 18 2010, will come into force on the date providectiy law enforcing this code.

12 See V. Dongoroz, in |. Tanovicearilratat de dreptsi procedusi penali, 2™ edition, vol. IV, revised and
completed by V. Dongoroz, C. Chigali St. Laday, E. C. Decusar “Curierul Judiciar” Publishing House,
Bucharest, 1927, p. 25-26.

'3 This fundamental principle requires knowing thehr extracted from the reality of the facts (reath), and not
from theira priori assessment (formal or fictive truth), thus elirtimglegal presumptions, fictions and transactions
with which private law works. The consequence dafitye principle the duty to find ex officio the feiauth, and its
corollary was oral principle, with the natural ceggsence — the contradictory character of the proeédystem.

1 The criminal trial shall be conducted in strictrggliance with the criminal law, with the consequend the
nullity of the acts carried out in disagreementwat contrary to its norms.

> The criminal procedure norms are mandatory for libdies called to dispense repressive justice, tith
consequence of promoting ex officio the acts anahddities provided by the law.

'8 For details, see V. Dongoroz, in |. Tanoviceahatatvol. IV supra cit., p. 26-41.

" For details, see Gh. StroRegulile de baz ale procesului penal roman in lumina exigear europeng
Criminal Law Review no. 1/2000, p. 104-106.

18 still, the Criminal Procedure Code of Moldova rieges, under Title | “General provisions on therirnial
case” of the General Part, basic principles (Chal)tand general principles of the criminal caséd@ter Il)
(art. 7-28 Criminal Procedure Code of Moldova).
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criminal procedural doctrifé is the one that should approach concepts, defirsti
principles, and a code should comprise only thensothat regulate the criminal procedural
activity.

In specialty literaturé there have been expressed founded reservatioasds such
a proposal, motivating that, with the view to hanize* the European criminal procedure
legislations, the trend is to adopt in every coyistcodes guideline principles that should
satisfy the requirements of a fair trial and a oeable timeframe.

More, the criminal procedure laws of some stateatkd on other continents, such as
China, comprise provisioffson the fundamental principf@sof the Criminal Procedure
Code*.

2. Systematization and the framework of the basic rqmciples of the
criminal case

Per se, the basic rules would be only the onesigdwinder art. 2-8 of the Criminal
Procedure Code, but legally, they belong to then&work of the basic rules, fundamental
principles, and the orientations derive from theppge of the criminal case (art. 1, par. 1 and
2, CPC), because these orientations do not lingindelves, as the norms in the Criminal
Code do, to indicate the spirit in which criminabpedure norms should be applied, but they
directly reflect upon the evolution of the criminedse. This expansion of the basic rules
framework also results from the name of Title I,n&@al Part CPC. More than that,
establishing the socio-judicial purpose of the amah case (to notice completely and on time
the facts that represent offences, so that anywdéiebe punished according to his/her guilt
and no innocent person be held criminally respdesiéind its socio-political role (to defend
rule of law, person, his/her rights and freedormsprevent offences, as well as to educate
citizens to respect laws), the law-maker sets tigogdeline rules that ensure the provisions of
art. 1 CPC, so that the criminal trial be fair @odived in due timé.

¥ The Italian and German Criminal procedure codesaiocontain explicit provisions on basic rulestioé
criminal case, but, in the doctrine, there are meestd some criminal procedure principles (For detaiee C.
Roxin, Strafverfahrensrechf4. Auflage, Verlag C.H. Beck, Minchen, 1995, @mn2l the following; G. Conso,
V. Grevi, Profili del nuovo Codice di procedura penatpiarta edizione, Cedam-Padova, 1996, p. XI-XIII).

% See G. Theodorap. cit, p. 74. As arguments, there are also mentionedirdons presented in the French
specialty literature on the introduction in the rikrle Criminal procedure code of a preliminary agtjiolvhich
contains a series of guidelines of the criminakc#ise fair and contradictory character of the arahprocedure,
the balance of the rights of the parties, presuwnptf innocence, victim’s rights, right to defen@ee S.
Guinchard, J. Buissorocédure pénale? édition, Litec, Paris, 2002, p. 278).

L The need of harmonization derives from the faat tlational law systems can not contain provistmmsrary to the
completion of the European Union, as it was prayidg constitutive treaties and their amending damnts(see S.
PopescuCateva reflegi privind armonizarea legiskei ngionale cu dreptul europearCriminal law magazine no.
3/2009, p. 25).

22 Art. 3-17 Criminal Procedure Code of China (addpta July T 1979 at the  National Congress of the People,
amended on March 17 1996 at the B8 National Congress of the People), text available o
http:/Aww.procedurallaw.cn/englishlaw/200807/80024_40991.html (consulted on OctolfE2@12).

23 After the wide reform in 1996, the Chinese CrinhiRaocedure Code has contributed to the guararftee o
human rights in the context specific to the Chingts¢e and, in this sense, regulates fundameritadiples such
as the right to defense, presumption of innocevicim’s rights, separation of judicial function$ gublic order
bodies, popular prosecutor’s office and popularrgaihe use of mother tongue in the criminal casd an
interpreter, open judgment sittings, legality pijhe.

4 For details, see Guang Zhong Chiea,réforme du droit de la procédure pénale en ChiRevue de science
criminelle et de droit pénal comparé, 1998, p. 1Bhg Sun, Haifeng Zhad,e role de l'avocat dans la
politique criminelle chinoiseRevue de science criminelle et de droit pénal @¥p1999, p. 793 and the
following; Guang Zhong Chen, Qiu Hong Xorf@grspective de la réforme du droit de la procédoémale en
Chine,Revue de science criminelle et de droit pénal @#pl995, p. 795ff.

% See G. Theodorwp. cit, p. 70.
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The basic rules framework is limitédto the provisions under art. 1 - 8 CPC;
nevertheless, the framework of the principles thative from these basic rules is more
comprehensive due to the fact that some of theafmiedital principles provided under these basic
rules imply some derived principfés

The French doctririé considers that the fundamental principles systemtamns two
categories of principles:

- guideline principles on criminal justice: sepanatiof judicial functions, the double
jurisdiction principle, the principle on the compims of criminal courts, finding out the
truth principle, celerity principle, performancenuiple;

- principles on the parties on trial: the right téaa trial, the presumption of innocence,
the right to defense, the victims’ rigfits
The Romanian doctridéproposed a three-layer system of guideline priesipf the

criminal casethe structural-institutional layerregarding the judicial authorities involved in
the criminal case and their obligations (the follegvfundamental principles can be included:
the application of criminal penalties and othertrieson orders represent an exclusive
attribute of courts, as authorities composed of déedient independent judges; free access to
justice within criminal case; the control of leggland reliability of court decisions is realized
through means of attack, under the latte criminal case evolution layeto achieve the
purpose of the criminal case (legality and offighlracter of the criminal case; finding out
the truth; active role; the language of the Ronramiaminal case; equality of the parties to
criminal authorities and Romanian criminal law, gresumption of innocence and guarantee
of the right to defense)the layer of the observance of human rights andddamental
freedoms in the criminal casas they are well-mentioned in international b#isd in
domestic legislation (the guarantee of individuaetioms; respect of human dignity; the
guarantee of intimate life through the inviolalyiliof domicile and the secrecy of
correspondence).

The order in which basic rules are provided unterGriminal Procedure Code, with
the exception of the rules on the purpose of timigal case, which are preeminent, does not
imply a hierarchy of these rules and, intrinsicatifthe fundamental principles they provide.
When systemizing these rules, the incidence ara@aftindamental principles can have was
taken into consideration, starting from the prithespwith a larger area to the ones with a
more restricted incidence area, the contributi@y thave to the purpose of the criminal case,
as well as the natural interference between these byules, giving priority to those that
present a higher reflection level upon the othestu

Basic rules represent an organized whole due tar tbennections and their
coordination is necessary in order to accompligh plarpose of the criminal code. If the
interference leads to a collision of principlesthbthe concrete situation that generated the

% The doctrine considered as fundamental principlls® other rules with general character, which were
introduced in the system of fundamental principtdsthe Romanian criminal case. In this sense, see G
Theodoru,op. cit, p. 71; N. Volonciu Tratat de procedur penali. Parte general, vol. I, 3° Edition revised
and amended, Paideia Publishing House, Bucharest/pl. Neagu,Tratat de Procedur Penali. Partea
Generali, “Universul Juridic” Publishing House, Bucharex®08, p. 70.

%" See Vintil Dongoroz Regulile de bazsupra cit., p. 41.

%8 For details, see Fr. Debove, Fr. Falletti, Th.villm Précis de droit pénal et de procédure pénafeédition,
Presses Universitaires de France, 2010, p. 319-347.

% We believe that, after the French model, it waailsb be necessary to introduce into the Romaniamirel
procedure law the regulation of victim’s rights,they are provided under the preliminary articlegha French
Criminal procedure code.

% For details, see G. Theodonp. cit.,pp. 73-74.

31 For example, finding the truth and the active rolffuence the evolution of the criminal case, kithout
infringing the legality principle and respectingttight to defense.
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collision shall be taken into account and the aersitions that justify the pre-eminence of one
of the principles with opposite effetts

3. The content of basic rules of the criminal trial

The basic rules of the criminal trial are the faling®: the official characterof the
criminal trial, which implies the obligation of jiaial bodies to fulfillex officiothe necessary
documents for the trial, unless it is otherwisevpted by the law; théegality of the criminal
trial, according to which the procedural activityall trial phases, shall be conducted in strict
compliance with the criminal lawinding out the truthjnvolving the fact that judicial bodies
have to find the truth about the criminal case, agamy and researching all the evidence
relating to the offense which is the subject ofrenal proceedings, to the existence or lack
thereof, to the guilt or innocence of the defendant to the individual circumstances of the
offense and the offendethe active role of judicial bodiesyhich refers to their obligation to
show the parties the procedural rights and facuttiat they have according to the law and the
conditions under which can be exercised, as wethasobligation of judicial authorities to
order, ex officio, gathering evidence and perfognprocedural or processual acts that are
necessary to resolve the cagearantee of individual freedoragcording to which, during the
criminal case, the legal dispositions on provisidneedom deprivation measures, detention
and provisional arrest, the cases and circumstancefich they can be arranged, shall be
strictly obeyedgthe respect for human dignityneaning to treat every person under criminal
prosecution or judgment, with human dignity, whibeture, cruelty, inhuman and degrading
treatments are punished by laWe presumption of innocenaeccording to which any person
is presumed innocent until proven guilty by a ficaiminal decisionithe guarantee of the
right to defenseaccording to which during the criminal case, altigas have all prerogatives,
faculties and possibilities granted by law to defghemselves, to support and to prove
disprove the validity of a charge or a claim, adl as the right to legal assistan¢be use of
the Romanian language as official language of thmioal case,Constitutional principle,
expression of national sovereignty, according tactviall criminal written and oral activity
shall be conducted in Romanian language; motheguems used in court and for all parties
and the other people summoned to court, but proeédiocuments shall be drawn up in
Romanian languagethe use of the official language via an interpret€onstitutional
principle acknowledged as basic rule, accordingvtoch the parties that do not speak or
understand Romanian language and cannot exprassehes are provided, free of charge,
with the possibility to take cognizance of the casees, the right to speak, as well as the
right to draw conclusions in Court via an interpret

4. Criminal procedural law principles in the design of the newCriminal
Procedure Code

In the new Criminal Procedure Code, as the badesrof trial of the existing
Criminal Procedure Code, the principles of crimipadcedural law are laid down: the legality
of trial, judicial separation, the presumption nhocence, finding the trutime bis in idem,
mandatory task to start and exercise prosecutammess and reasonable time of trial, the
right to liberty and security, right to defensespect for human dignity and privacy and the
right to official language interpretér

In the design of the new Criminal Procedure Codees principles are formulated
identical to some basic rules, but others diffea@ newly introduceg as follows:

%2 See V. DongoroARegulile de bazsupra cit., p. 41.
% See G. Antoniu, C. BuldDicfionar de drept penai proceduti penali, Hamangiu Publishing House, 2011, p. 806.
34 | |a:

Ibidem p. 807.
% For example, the text on judicial separation cardnsidered redundant, because such a separatiold s10t
be declared, but shall result automatically from éixistence of different judicial bodies conductihg criminal
trial, each body exercising the specific functidos its role in criminal proceedings. Eventuallychuan
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- the principle of juridical investigation is natgulated separately, but is rendered in
stylized form in other principles (Article 3 paragh 2 of the new Criminal Procedure Code -
Judicial functions are exercised officig unless by law is set otherwise; Art. 7 paragraph
of the new Criminal Procedure Code - the prosecigarequired to trigger and conduct
criminal proceedings ex officio; Art. 8 of the n&@viminal Procedure Code - judicial bodies
have the obligation to realize criminal prosecutaond judgment). Instead, it is inserted in
Art. 7 paragraph 2 of the new Criminal Procedurel€the principle of opportunity in a
confusing forn®, meaning that, in the cases and under the condifiwovided by law, the
prosecutor may waive prosecution if, in relatiorspeecific elements of the case, there is no
public interest in achieving its object. The prplei of juridical investigation should be kept
in the formulation of the code in force, becauseait operate concurrently with the principle
of opportunity, even when there is no public ing¢i@ pursuing the defendant. Naturally one
can raise the question whether opportunity workg tor public interests or what happens if
there is a public interest, but this is triviatelevant’.

- The active role principle is lacking of the basites of trial’. Instead, the legislator
inserted in Art. 5, paragraph 2 of the new CrimiRabcedure Code, with marginal name:
“Finding the truth”, the provision in paragraphldst thesis of Art. 202 Criminal Procedure Code
in force, with marginal name: “The active role n¥estigating authorities”. Therefore, only the
prosecution bodies have the obligation to playdiverole. This way, the fundamental principle
of the active role, with implications throughouttleriminal proceedings, is transformed, as
incidence area, in a common principle, which agptiely to criminal procedural phase, although
the provisions of Art. 5, paragraph 2 of the newm@ral Procedure Code are part, as
systematization, of the General Part, Title I, “Tgmenciples and limits of criminal procedural
law”. Through this option, the Romanian legisladet the judge the role of arbitrator, of Anglo-
Saxon inspiration, renouncing to his active rolé,continental origif’. At this stage of
development of Romanian society, we believe thah sa solution is not appropriate and,
consequently, it requires the reintroduction af fhinciple in our proceedings law.

- Basic rule of guaranteeing person'’s liberty istemed in Art. 9, as marginal “Right
to liberty and security”. Correctly, the doctrihéndicated that it was more appropriate for
Art. 5 of procedural law in force to have been tales it is, being clearer than the new
regulation. Moreover, Art. 9, paragraph 3 of thevr@iminal Procedure Code is closer to the
issue than the right to defend individual freedard,aconsequently, would be required dy
lege ferenddo be passed in Art. 10 of the new Criminal ProcedTode.

- The basic rule of using the official languagehaiiiterpreter is treated with the basic
rule regarding the language of criminal proceeditiys new Criminal Procedure Code brings
together the two principles in Art. 12 with the miaal name of “Official language and the
right to an interpreter”. In recent doctrihevere expressed reservations on merging in Art. 12

anticipated statement is a matter of doctrine mé¢gislation. The text itself has no normative icwer, but is a
summary of judicial functions, as defined and eixm@d by other provisions of the code [For detaflse
G. Antoniu, Observaii la proiectul noului Cod de proceddrpenali (1), in Romanian Penal Law Review no.
4/2008, p. 15-16].

% As in Art. 7 paragraph 3 of the new Criminal Prdawes Code, the legislator uses the phrase “in casds
under the conditions provided by law!". Insteadtloé term “express” was more appropriate to usewtbed
“explicitly”, because between these words are nearbat distinguish them deeply.

37 See G. Antoniugp. cit, pp. 17-18.

% |bidem,p. 18.

% In the Anglo-Saxon trial, judge’s role of arbibabetween the parties in the trial requires hirowerlook that
parties’ activity, namely those who managed to aistér evidence, to be conducted according todie & fair
judgment of the case depends on the submissione athe parties to clarify the cause (see G. Thrqdp.
cit., p. 86).

“0See G. Antoniugp. cit.,p. 17.

* Ibidem
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of the new Criminal Procedure Code the provisiohdA. 7 and Art. 8 of the Code of
Criminal Procedure in force, which fully satisfig® needs in this area.

Conclusions and proposalsle lege ferenda

In the concept of the new Criminal Procedure Cdde, wording of some of the
principles of criminal procedural law is the sarsdla corresponding basic rules, but in others it
differs or the legislator introduces new principlés our opinion, the criticized texts and the
shortcomings highlighted above could be correated future regulation, and the legislator can
interfere even with the law implementing the nevd€of Criminal Procedute
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Abstract

The article aims to analyze the changes introduogdhe new Criminal Code in
relation to the territorial application of the crimal law. From this perspective, we see that
the matter of territoriality is supplemented witdditional provisions for defining the notions
of crime and territory. The principles of persomgaliand reality have undergone some
adjustments in the way that they can be effectnag aithout to charge unnecessarily the
judicial authorities and the principle of univergglhas been reformulated for the purposes of
being applied for only those cases for which thenRaoian state has assumed obligations on
the international level. It have been also introddsome new elements as legal instruments
in the matter of international cooperation, likeethanding over the persons to the authorities
of another EU Member State or to an internation@iinal court. These changes appear to
be justified in the light of international treatiés which Romania is a State party.

Keywords: territoriality, personality, reality, universalitthanding over, extradition.

Introduction

The social and political reality of the nowadaysnimian society have entailed the
provisions of the new Criminal Code relating to gvenciples of territorial application of the
Romanian criminal law to be significantly differethian the provisions currently into force,
regulating the same matter. The fact that Romasiaaw a democratic country, a Member
State of the European Union, a signatory StatdefHEuropean Convention on Human Rights
and of the Treaty of Rome establishing the Inteonal Criminal Court, are key issues that
led to some important changes in what regardinggheciples of territorial application of
the Romanian criminal law.

The facts like the free movement of the Romani#es which led to a significant
change of the ratio between internal and extermathes and made possible the cross-border
crimes, as well as the requirements of the E.U.idsodind European courts for the
harmonization of the Romanian criminal legislatiomere the arguments to determine the
Romanian legislator to make a substantial adjustmein the principles governing the
territorial application of the criminal law. Belowwe are going to analyze each of the
particularities of this matter, especially thoseigihunderwent some changes to the current
regulations.

! Thenew Criminal Code of Romaniwas adopted bfthe Law no. 286/2009 on the Criminal Codgsublished
in the Official Gazette of Romania, no. 510 of 24yJ2009 and this name is going to be further usethis
paper, in order to differentiate between its priovis and those currently in force.
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THE PRINCIPLES OF TERRITORIAL APPLICATION OF THEMRMIAN CRIMINAL LAW ACCORDING
TO THE PROVISIONS OF THE NEW CRIMINAL CODE

The principle of “territoriality”

According to the principle ofterritoriality” , the Romanian criminal law can be
applied throughout all the Romanian territory, ihat concerning all kind of offenses, not
distinguish the people after their quality of Romaancitizens, foreign citizens or persons
without citizenship and also regardless such parsoa effectively living or not in Romania.
The enforcement of the Romanian criminal law in id@ncern the crimes committed in the
area in which the Romanian state exercises itsremreprerogatives represents an exclusive
and unconditional attribute of the Romanian autiesi

Regulatingthe principle of territoriality the new Criminal Code shows novelty not
only by rearranging the structure of the currenxt teut also by bringing the articles that
describe the concepts territory” and“offense committed in Romanidfom the final title
dedicated tdthe meaning of the words or the phrases of thar@ral Code”to the section
dedicated to this principle. There are also sorheratubstantive changes were to supplement
the provisions and to clarify the meaning of thesecepts.

We appreciate that the shift to which we refer endficial because the above
mentioned concepts are intrinsically linked to tenciple of “territoriality” and their
inclusion into the text of the Article 8, paragra@), (3) and (4) of the new Criminal Code is
intended to facilitate the understanding of thagple.

The paragraph (2) of this article makes nothingertban a restatement in other words
of the notion of‘territory” but retains, in principle, the same elements we iin the content
of the Article 142 of the current Criminal Code.

The paragraph (3) stating what it meaas ‘offense committed on the territory of
Romania”, remains basically the same content as in the lartid3. paragraph (1) of the
current regulation in the sense an offense shaltidemed as fallen under the Romanian
authorities’ jurisdictionratione loci if it has been committed on the territory of Rariaa on
a Romanian ship or aircraft, with the mention ttint regulations of the new Criminal Code
have specified in addition that the vessel musumhder the Romanian flag and the aircraft
must be registered in Romania. These explanationsyery useful because once they are
established by the law they also remove the gapswell as the uneven or speculative
interpretations of these concepts.

As we can see, the law does not distinguish aRktheanian vessels or aircrafts, the
offenses are committed on, are situated in the mbmkthe crime commission within the
territory of Romania, on a territory of a foreigma® or a territory which is not under the
jurisdiction of a State. The distinction was notami&gless because, if they are committed in
our country or in an area not subject to the juctsoh of a State, there is no doubt, the
Romanian criminal law is fully applicablatione locibut, if the offense is committed in the
territorial sea, in some mooring or landing placés foreign State, then will be applied the
criminal law of that State. The Romanian criminalvl might be applicable, in certain
circumstances, but only under the principle“i@ality” or “personality” of the Romanian
criminal law, as we are going to show below.

There is no indication in this text of the new Gnal Code relating to the offenses
committed outside of the ships or aircraft, butheir proximity. According to international
customary law, the applicable law depends on whad lof ship or aircraft is under
discussion: if it is a military one or one in thengce of a government or a State, the so called
“law of the flag” is applicable, that is, the jurisdictioatione lociis of the State owning that
ship or aircraft; if having a commercial, civil any other else statute, the criminal law of the
State on which territory the offense was commitiedthat applicabfe In other words, the

% See, M. Bgiras, Aplicarea legii penale in spatiu. Propuneri de Idgesnda “Revista de drept penal” Review,
no. 4/2008, p 99.
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principle of “territoriality” is justified by the nature of the vessel or aiitgrdbut
unfortunately, the new criminal law does not digtiish it. It is quite possible that the
legislator did not consider a priority to make aailed and excessive regulating of the
“territoriality” principle in as much as to distinguish the sitwati when offenses are
committed inside of the ships/aircrafts or nearthem, mere because there are many
international customary laws and international agrents which provide very detailed rules
and procedures for such incidents.

In the other hand, we observe that there are soimenal doctrines that expand the
scope of the principle dfterritoriality” of criminal law to other situations than the new
Romanian Criminal Code has provided. The Frenahioal law, for example, states that its
provisions are applicable also to the crimes wiaih committed against the French military
ships or aircraffs wherever they could be situated in the momergsctimes are committed
and in certain circumstances even to the crimesnttted aboard the ships or aircrafts not
registered in FranéeWhat we observe thus, the scope of the concepemitoriality” in the
legal sense and not physically, is not yet unifgreiéfined in the criminal doctrines of the
states.

There is also some criticism of the new Criminal€because the Article 8 paragraph
(3) does not include into the definition territory” the entities likeoffshore platforms,
artificial islands and installations belonging to the Romanian State but outside of its
geographical aréaln the criminal doctrine there are some opiniaosording to which, these
entities have to be assimilated to the ships amdeaxpuently they should not be explicitly
mentioned in the text of the law. We believe, hogrethat the degree of similarity between
them is not very high and therefore, extendingrteaning of the'territory” by including
these entities under Romanian sovereignty woul@ l@en beneficial.

Within the paragraph (4) of the Article 8 of thewn€riminal Code there are some
provision mentioning the elements which make pdssibe application othe principle of
ubiquity. According to this principle, an offense shalldeemed as committed entirely within
the territory of a certain state, only if at lease element of the crime, as the criminal law
expressly provided, has been materialized on ¢eyriof this state. In addition to what is
already provided into the current Criminal Codethe Article 143, paragraph (2), (i.e. act
of executioror the resultof the offense) the mentioned above paragrapheohew Criminal
Code introduces some novelty items, namtig, incitement, the complicigndthe partial
resultof the offense.

These changes of the text law seem to be natucalise according to the definition of
the crime commissionpoth in the current Criminal Code (Article 144)dam the new
Criminal Code (Article 174xhe incitemenandthe complicitybelong to this concept afime
commissionin its broader sense, together whit the notidngespetration(co-perpetration)
and attemptand therefore, we think, there is no reason tduebecthem from the content of
the law.

In what regarding the added provisityart of the result of the offenseWe also
consider that it is beneficial as the judicial piee gives us countless examples of the
offenses whose results are materialized in more tre place. The increasing freedom of
movement of the Romanian citizens, since Romanizarbe an EU country, beside its
benefits in creating prosperity and comfort, estailso some negative effects if we take in

% See, Article 113-4 of the French Criminal Code.

* See, Article 113-11 of the French Criminal Coddchiprovides that French criminal law applies toners or
offenses committed on board or against aircraftregtstered in France if the following conditionsst: the
perpetrators or the victims are French citizeng #ircraft landed in France after the offense hasnb
committed; the aircraft was rent, without a crewatperson who has his seat or residence in France.

® See, M. Bgiras, supra note no. 2. 99.
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consideration at least the increased possibilitthefcriminals to evade the law enforcement
or the expansion of the phenomenon of the transmatiorganized crime networks. Had we
refer, for example, to the so calledntinued offensesr custom offenseghere is a major
likelihood that only certain acts or only part bétresults of the offenses to occur within one
country and so being, not including the provisipart of the result of the offensedmong the
elements which allowhe ubiquity principleo be applied, would increase the chances of the
criminals to evade the investigations, prosecutmrtfie law enforcement.

In the literature, there is also some criticisnthia sense that there are still insufficient
elements in this algorithm which makes possible dpplication ofthe ubiquity principle.
Thus, in the case of an offense committedohyssion it should be specified also the place
where the offender had to act as well as in the chanattempt,the place where the result of
the crime commission was expected to take placegrdmg to the offender’s criminal
decisioi. Considering the fact that the Article 17 of thewnCriminal Code innovatively
provides the possibility of an offense be commitbydomissionwe are entitled to believe
that these additional provisions were welcome. H@met cannot be said that in the absence
of the provisions to which we referred abotree principle of ubiquityvould be affected in a
way, in the cases of the crimes commitbgcomission.

The principle of “personality”

Known, also, like théactive nationality principle”, this principle is complementary
to the principle of‘territoriality” and is designed to ensure the efficiency of then&®uan
criminal law by enlarging its application to thergens who having Romanian citizenship and
being outside of country have committed crimessTgrinciple is enshrined in the doctrines
of the most European countries and is justifietlfi, for practical reasons, that is, to avoid
the impunity of the citizens of a State who comaifenses on the territory of another State
and, secondly, for the sake of the proper impleatent of the criminal policy of the State,
that is, to ensure the respect for the criminal femn its own citizens, even when they are
abroad.

Within the provisions of the Article 4, in the cent Criminal Code we don't identify
any limitation ofthe principle of personalitfyin the sense, for example, to be applied only for
certain kinds of offenses, if the offense is indgnated in the both States or taking into
account any other else requirements. Unlike, thesliEtor considers that some limitations in
this aspect in the new Criminal Code, as statetiicle 9 (1) - (3), shall be introduced. Thus,
the unconditional application of the principle, atng to the provisions of paragraph (1)
shall be made only if the offense committed abrisadunishable with life imprisonment or
imprisonment for more than 10 years or, under paray (2), last sentence, for crimes
committed on a territory which is not the subjetiacstate’s jurisdiction. For the small and
medium gravity crimes, such as those punishablé vmatprisonment up to 10 years, the
paragraph (2) of the same article states the dondif double incriminationthat is, the fact
committed by the Romanian citizen to be conside®deing a crime according to criminal
law of the state where it was committed, irrespectof its nature and limits of the
punishment. According to the opinion of the mostriaian specialists in criminal law, this
modification was required since long time ago beeatiis a model supported by the most of
the European doctrines. It is widely appreciatedt thot being these above mentioned
limitations, would put the Romanian citizen in aspion of inferiority to the citizens of the
State where the offense has been committed, shecéast mentioned people would not be
held criminally liable while committing the samdaaise.

Another amendment, set out in paragraph (3) isfigdtby practical reasons, namely,
to avoid unnecessary loading of the Romanian jatlaithorities with criminal files which

® Ibidem p. 98.
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may never be solved. Specifically, it was providde a condition for commence the
prosecution, the preliminary authorization of then@ral Prosecutor of the Prosecutor's Office
attached to that Court of Appeal which was firstifired with the case, or, eventually, the
preliminary authorization of the General Prosecutiothe Prosecutor's Office attached to the
High Court of Cassation and Justice.

We should mention, also, two changes introducethbynew Criminal Code, related
to what kind of the subjects should be applied phevisions regardinghe principle of
personality.Firstly, we observe that a new kind of subjectmaly the Romanian legal
persons” appears into the text of the law and secondly,féoe another kind of subjects,
“stateless persons residing in Romania/as removed from the content of the article. If on
the first amendment, the opinions are unanimouthénsense that once brought the legal
entity among the subjects which can bear crimiegponsibility under the Romanian criminal
law, it is natural that these entities to bear als® consequences of the principle of the
Romanian criminal law’s personality for the offeeseommitted abroad. In contrast, the
second amendment is challenged by many authorseiag lzontrary to theprinciple of
territoriality and implicitly to theprinciple of personalityas stateless persons residing in the
country are usually treated like the Romanian eitg, they enjoy almost the same rights and
consequently, it would be natural to withstandrigers of the Romanian criminal law, even
if the offenses are committed outside of the caunirhere is still no explanation given by the
authors of the draft new Criminal Code regardingjrthreason to remove this kind of subjects
but in fact, regulating in this manner, an old ifiad which dates back to the adoption in
1936 of the Criminal Code of the king Charles teedd, was broken.

Another criticism that we can bring to the depictdmbve legal provision is the fact
that the requirement @fouble incriminatioronly for certain offenses, i.e. those punishalyle b
imprisonment for more than 10 years, creates eemifit and unequal treatment for the
Romanian citizens and thus violates the constialigrinciples currently in force. In the
absence of an explanation from the authors of taét dew Criminal Code, we afford an
assumption about the reason to regulate in thisrdiftiated regime. An offense for which the
criminal law foresees a maximum penalty of morenth@ years requires an act of very high
gravity for the public order in Romania. The fdtat the State on which territory the offense
was committed by a Romanian citizen does not inoate this act, would create the
possibility that this crime remain unpunished ahdstan eventual further presence of the
author in Romania is deemed as a danger for thicpotgler or to induce among the other
citizens, a sense of inequity. It's also true thatmost of the civilized States share relatively
similar values regarding the social culture anchqples of morality, and given these
circumstances, the fact that an offense punishaiblemore than 10 years in prison according
to the Romanian criminal law do not be incriminatedanother country, is quite unlikely.
Therefore, we are entitled to believe thatl@ble incriminationwill always be in these
situations, even if for the Romanian criminal ldwstcondition is not required in order to
apply theprinciple of personality

There is also some criticism because of the ingeficy of the areas th@inciple of
personalityof the new Criminal Code can be applied on, narislgipplication is limited only
to the persons who are already Romanian citizetiseaime the offense has been committed
abroad. There are some European legislations pnavitiat theprinciple of personalitymust
be applied even to the people who have acquireditizenship after the crime commission
The reason for extending the application of thexg@ple of personality for such persons
should be to prevent the evasion of the prosecutidhe foreigners or stateless persons who

" See, G. AntoniuNoul cod penal comentat,.H. Beck Publishing House, Bucharest, 2006, p. 110
8 See Article 113-6, paragraph (3) of the Frenchm@ral Code which provides that “The French crimitzal
applies even when the offender has obtained Freatbnality after the fact was assigned to him/her”
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committed crimes abroad and then fled to Romanth arquire the status of a Romanian
citizen.

A final remark concerning the legislative changegarding the principle of
personality of the criminal law is related to the transitioeripd when the problem is to
decide what criminal law will be the most favoralfieom this perspective, the new Criminal
Code provisions are more favorable in two wayshé offense is committed abroad (except
in areas which are not subject to the jurisdictbma state), the penalty provided by the law is
a fine or imprisonment up to 10 years and the actot incriminated by the criminal law of
the foreign state; if there is no a preliminaryhauization of the General Prosecutor of the
Prosecutor's Office as it is provided in the Agi@ (3) of the new Criminal Code. As these
conditions imposed by the new law, by their natuestrict the area of the personality
principle’s application or impose some additionedgedural requirements than the old law,
they are obviously more beneficial and will be aggbketroactively.

The principle of “reality”

Another principle established in order to achielwe purpose of Romanian criminal
law isthe principle of realittknown also as th&assive nationality principle’which means
that any foreign person who by an act committedidatof Romania affect one of the values
protected by the Romanian criminal law and the igassubject is the Romanian State and a
Romanian citizen, is going to bear the consequerafeshe Romanian criminal law.
According to the regulation of the current Crimiade, namely the Article 5, the Romanian
criminal law is limited to the situations where tbemes committed by the foreign citizens
affected the"Romanian State security” created“serious bodily injury” or affected the
“health” of a Romanian citizen.

As the nowadays jurisprudence shows, there aretlessrother kinds of criminal acts
which exceed these above mentioned. So, they naffett the Romanian State or the
Romanian citizens and not stipulating them amomgdkhe reality principlehas incidence
on, would be likely to create a major sense of gtige and therefore, the Romanian
legislative decided to eliminate the current ressns of the law. For these reasons, the
provisions of the Article 10 of the new Criminal @ostipulate that the area of applicability
of the reality principleextends to all offenses committed abroad agaiesRomanian state,
the Romanian citizens and the Romanian legal estiti

In this way, it seeks to avoid the situations whigre intervention of the Romanian
criminal law would be required, but that’'s not pbksbecause the offense does not belong to
those covered by the provisions of the Article Bthe current Criminal Code. The legislative
took into account, in particular, the offenses hglog to the so called “organized
criminality” which are committed abroad against@nfnian citizen or against the Romanian
state, and whose consequences could be very seeoes if they don’t affect the life, the
physical integrity of the citizens or the natiosaturity.

The new regulation will not result in practice, ssmebody might think, to an
unjustified extension of the Romanian criminal lpwisdiction entailing the overload of the
Romanian Prosecutor's offices and Courts with cemgsing as a consequence of this
principle’s application. As long as the commencehaf prosecution in such cases remains a
subject to the preliminary authorization of the &eh Prosecutor, as provided for in both the
old and the new Criminal Code, he will apprecidte bpportunity to open the proceedings
after analyzing, case by case, the situations.

It is also to mention that the new law has an &l condition for the principle
within the content of the Article 10 paragraph {@amely the crime committed by the foreign
citizen“do not be the subject to judicial proceedings lire tState on which territory the crime
was committed”’ This specification of the law is absolutely nezgy, as long as there is a
general principle of law;ne bis in idem”, accepted by the most of the states, according to
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which, no person should be responsible twice oremfor committing the same act. The
reason to implemerthe principle of realityof the Romanian criminal law is to prevent the
impunity of foreigners who commit crimes againg fRomanian state or Romanian citizens
due to the lack of response or inefficiency of phaicial authorities of the State where the
offense was committed. Otherwise, if the state uesgion has commenced the legal
proceedings, is meaningless and lack of equityttteaRomanian State to do likewise.

In another train of thoughts, it is to mention thas in the case gbersonality
principle, the Romanian legal persowas introduced as a passive subject andstaeeless
person living in Romaniavas removed from the content of the article. As ghuation is the
same, these changes do not require additional cotsnte those made in the previous
chapter.

In what regarding the transitional situations wirgo the question is the principle of
“the most favorable criminal law”we can see the following situations: when the miovis
of the Article 10 (1) of the new Criminal Code agplicable,“the most favorable criminal
law” will be the old law, namely the current Criminabdde because it limits the applicability
of the principle; when it comes to applying the \psmns of the Article 10 (2)jthe most
favorable criminal law”is the new law because it provides an additionatimn, that is, the
criminal act not be a subject to the judicial pextiags in the State on which territory, the
crime was committed.

The principle of “universality”

In what regarding this principle governing the iterfal application of the criminal
law, we can state that it was set up as a toasifresort, in order to punish the criminal acts
of extreme gravity, affecting the universal values;ognized and protected by the whole
international communifyand which, for some reason were not prosecutedpanihed by
the states having a direct concern in these cabsescurrent regulation applies to the offenses
committed by foreign citizens or stateless persangside of Romania, other than those
covered by the reality principle, with two condit® the double incrimination of the crime;
the perpetrator to be willingly in a place consatkéas being a Romanian territory.

The text of the new law, regulating the matter, aebmnthe Article 11 of the new
Criminal Code, was completely reformulated. Thadiedor took into consideration the fact
that the provision of the Criminal Code, currentiyforce, although it seems to give a very
wide range of applicability ofhe universality principleactually, it was not invoked in the
practice over four decades since its entry intedoiThe new wording athe principle of
universalityhas exactly circumscribed the area of the applicaof this principle, limiting,
actually, the intervention of the Romanian crimiteal only to the situations where it is
necessary, in order to comply with the commitmentde by the Romanian state to the
international level. So, the Romanian criminal law,applying theprinciple of universal
jurisdiction will intervene only in two situations: when proeil in Article 11, paragraph (1),
letter a), for the offenses that Romanian authesithave committed themselves to suppress
under an international convention; if, as providedArticle 11 paragraph (1) letter b), the
Romanian state has refused the extradition of sopeithen, according to the princighkeut
dedere aut judicareit is requested to investigate, prosecute anthisyperson.

We observe that some provisions of the current tomcerning the exceptions of the
application ofthe universality principlehave not been modified. Concretely, the text law
specifies two situations: when according to thenoral law of that State where the offense
was committed, there is a provision that preveméscommence of the legal proceeding or its

° In the matters of the International Public Law,oirder to express the universal values whose piotets

required from the international community and tlagional jurisdictions, the Latin expression “jusgeos” is

often used. See, P. Malanczugkehurt's Modern Introduction to International Lawhe seventh Edition,
Routledge, London, 2004, p 114.
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continuation; the penalty has been executed onrdrt to the criminal law of that State, is
deemed to be executed. If the penalty is executbdpartially, this part shall be taken into
account by the Romanian authorities, following ghvevisions of the Romanian law with
regard to the recognition of the foreign judgmefitsese provisions are designed to make
possible the application of the princiglee bis in idem” in the sense of preventing the
repeated or in excess punishment of a person éosame offense.

In what regard the possibility that in the fututee concrete application of this
principle to be made more frequently than it hasnbdone so far, we consider that there are
not more favorable premises in this purpose. Kirgtishould be noted that theinciple of
universality of criminal law is an institution that still arces controversy in the field of the
bilateral relations between some stataad is not recognized by the criminal doctrinethef
other stated On the other hand, because this principle isedl#do some extremely grave
crimes, which are subjects of international agregnjdreaties and even of the jurisdiction of
a supranational court, namely the Internationaim@ral Court, the remedy is more likely to
be found at this level than at the level of thesgiction of a State which, in principle, has no
direct involvement in the case.

Other legal provisions concerningthe territorial application of the Romanian
criminal law

The legal provisions related to the above mentiopedciples have also some
exceptions in their application. It is natural besa the application of these principles is
designed in as manner as the State to settle tbessery legal instrument for each fact
requiring criminal proceedings. However, there aitiations where the principles of
Romanian criminal law come into competition witlose covered by the criminal law of
another state as well as some situations when thmaRian authorities give up the
enforcement of the criminal law for the sake ofkag cooperation and friendly relations
with other states. It does not mean, in the lagiadbn, an absolute impunity of the
perpetrators but derogation from the Romanian c@mliaw enforcement. For these reasons,
the latest articles in the chapter governing theitéeial application of the criminal law
provided some legal provisions establishing thdo¥ahg: the legal provisions of the
international treaties to which Romania is a MemBgate, prevail over the Romanian
criminal law; the diplomatic representatives of floeeign states have immunity from the
Romanian criminal jurisdiction according the intional standards and customary laws; the
legal conditions under which, the Romanian Statepis the extradition of the persons to
other states.

From this point of view, the new Criminal Code doed modify the essence of the
provisions currently into force. The only issue lwibhovelty is the introduction of the
expressiorfhanding over a person’ It is commonly used in relation with another Mamb
State of the European Union or with the internatlamiminal courts. When we talk about the

1 The fact a Court in Belgium accepted, basetherprinciple of universalitpf the criminal law, to commence
a criminal trial, on 18 June 2001, after a comglaihsome survivors and relatives of the Palestisigictims
killed by the Lebanese Phalangists Christian Mijisupported by the Israeli troops in the campSaifra and
Shatila in 1982, where the main accused was tlaelldPrime Minister, Ariel Sharon, was likely to ethin such
a way relations between the two countries, thateldnas threatened to break diplomatic relatiortis Belgium.

In another case, the fact that the GovernmenthileGehemently protested against the decision odwt in
London, in January 2000, to extradite the formeite@n president, gen. Augusto Pinochet on char§esuoder
and torture of thousands of Chileans, by an Appeailst in Spain, after the request of Judge Balt@&sazon,
the Supreme Court of U.K., namely, The House ofdsorejects, finally, with a very tightly vote, thequest for
extradition, more for political than legal considgons.

1 The Common LawStates, in general, do accept the applicatioth@fprinciple of universality of the criminal
law only where the offenses to be applied, have \edlahe universal values, belonging to the so cdjlesl
cogens”.See in this respect Peter Malanczalpra note no. 9. 112.
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transfer of a person to another EU country, it nhestspecified that the goal set up by the
most recent E.U. treaties to creatEwmopean area of freedom, security and justicequires
the replacement of the system of multilateral aditian built uponthe European Convention
on Extradition of 13 December 1957The last mentioned system involved a rather
complicated mechanism of bureaucratic procedurepligitly time duration of legal
proceedings and was made exclusively by the Mer8taes acting unilaterally. It is why the
E.U. Member States have unanimously decided inEilm@pean Council that this policy is
easier to be achieved, undihe principle of subsidiarity®® to the E.U. level. Thus, the
Framework Decision 2002/584/JHéf 13 June 2002 on thieuropean Arrest Warranhas
created a simplified system b&nding over of the sentenced or suspected petsengeen
the Member Statewhich eliminates the previous complex procedurevall as the risk of
delay which is quite inherent in the traditionatradition procedure.

In what concerning this procedure in relation wathinternational criminal court, we
can see it differs fundamentally from the extraditas the handing over of a person is not
granted following a request of another sovereigiiestbut at the request of an international
tribunal, that is, a supranational organizationhwttrisdiction in criminal matters. Through
the ratification of its status, the requested Siste party, with all rights and obligations and
accordingly, there is an obligation to hand over gerson. Romania through thaw no.
111/2002 ratifiedthe Rome Statute of the International Criminal Gour

The essential achievement of the above mentioneckdure of the handing over the
persons, whether it applies in relation with arefinational criminal court or with another
E.U. Member State, is that it establisleesystem of free movement of judicial decisions in
criminal matters be it prosecution or judgment proceedings orlfsentences. In other
words, the main effect of this new procedure isfdet it has removed the political decision
of the Member States from this field of cooperatiancriminal matters, which is a real
achievement because in the past time, in many mesadhe extradition proceedings resulted
in delayed or impaired performance of justice.

A final observation about these procedures intreduby theFramework Decision
2002/584/JHAis that, given the increased possibilities of tladiamal judicial authorities to
bring the perpetrators before the courts, no mathare they are located in EU, inevitably, it
will significantly reduce the area of applicabilib§ the personality and reality principlesf
the Romanian criminal law. Actually, we believetthzeir application will be mainly for the
situations where the crimes have been committeal ternritory outside of the E.U.

Conclusions

The changes of the criminal legislation introdubgdhe new Criminal Code relating
to the territorial application of the Romanian dnal law have been expected since long time
ago, either because the current Criminal Code waptad under a different political regime
and still contains some provisions which are notmumized with the nowadays socio-
political conditions and also do not meet the smificonstitutional principles, or because of
the international commitments that Romania has akien, which require such measures. If
the legislature has managed to create or not a mael efficient legal framework in the

12 See the provisions of Article 61 of the TreatyEuropean Communities, reiterated by the currencleré7
of the Treaty of the European Union, accordingh®riumbering introduced by the Lisbon Treaty, irtéosince
1 December 2009, which states thia¢ Union shall constitute an area of freedom, sgcwand justice with
respect for fundamental rights and for differemgdésystems and legal traditions of the MembereStat

13 Known also under the slogéas close to the people as possiblehe principle of subsidiarityas set out in
Article 5 paragraph (3) of the Treaty of the EurapéJnion states that “under the principle of sulasity, in
areas which do not fall within its exclusive congrate, the Union shall act only if and insofar as abjectives
of the proposed action can not be sufficiently ectd by the Member States either at central lewvat cegional
and local level, but the scale and effects of ttoppsed action, be better achieved at Union level”.
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criminal matter to which we refer, it is too eatly say. If the most of the provisions
innovatory introduced by the legislator in the néviminal Code appears to be justified, there
are some changes that are not supported by a edscexplanation. We can mention here
the provision in which, the stateless persons mggith Romania have been removed among
the active and passive subjects for whom the pattprand reality principles of Romanian
criminal law must be applied, according to the cadet only that these amendments
contravene to the criminal law tradition in Romabiat in this way the new criminal law
excludes the application of its provisions to aegaty of persons widely spread in the EU
landscape. The resident person without citizenshad,is, the person who legally resides into
a country but he is not a national of another cquahjoy almost the same rights like the
citizens of that country, excepts, as a rule, ipletito vote and to be elected. If we refer only
to the European Union, even these restrictions vsegrificantly reduced as the resident
persons are allowed nowadays to vote or to beezlanto municipal and European elections.
If these attributes that have been until recerglgnsas the purest expression of the notion of
citizenshiphave undergone adjustments in the sense of betagded to the resident persons,
it is hard to understand why, according to the c#se punitive or protective effect of the
Romanian criminal law should not be applied to ¢hkind of people outside of the country,
especially when there are not other else legal desse

Finally, perhaps after the entry into force of thew Criminal Code, in conjunction
with the new Code of Criminal Proceedings, someit®fprovisions will prove to be
inadequate or inapplicable. There are not, howes@ne absolute impediments because their
change is also possible and we think that in arsg,caot the theoretical commentaries on it
but its concrete application in the practice isttiue test for the new Criminal Code. We only
hope that the fate of the new Romanian Criminal€Call be a different one than of that
adopted in 2004 and not entered ever into force asd hope that its provisions widely
acclaimed as beneficial to be as soon as posgibleable.
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Abstract

The article hereby approaches the new regulatioegarding the institution of
successional reserve, pointing out the differermetsveen the previous Civil Code and the
New Civil Code, in force starting with 1 Octoberl20 the legal characters and the method
through which the successional reserve for eacbgmty of forced heirs is calculated.

Keywords: successional reseryalisposable portion, forced heir, New Romanian
Civil Code.

Introduction

As well as in the previous Civil Code, the instdntof successional reserve is defined
by the New Civil Codeas a limitation of the right to dispose of the entance. The NCC
brings some modifications to the institution of cessional reserve, which is why it is
necessary to outline the new regulations in thil fiey analyzing the differences between
them and the old regulations, as well as the metliodestablishing the successional reserve
according to the new regulations, for each categufrfixed portion heirs

I. The Concept of Successional Reserve

As a new development, successional reserve is flyrefined in Art. no. 1086 of
the NCC, taking over the definition already esttid in literature Thus, successional
reserve is that part of one person’s property ¢hanot become the object@f gratiaawards
or of disinheritance, and is reserved for certantividuals, called “fixed portion heirs”. The

! Law No. 287/2009 of the Civil Code has been phigiisin the Official Gazette of Romari¥o. 511/2009,
modified through Law No. 7/2011 and republishethia Official Gazette of Romanido. 505/15.07.2011.

2 M. Eliescu,Mostenirea si devolyiunea ei in dreptul Republicii Socialiste Romandecademy of Socialist
Republic of Romania Publishing House, Buchares§619966, p. 320; Fr. DeaKratat de drept succesotal
“Universul Juridic” Publishing House, Bucharest020p. 302; D. Chirig, Drept civil. Succesiunii testamentg
“Rosetti” Publishing House, Bucharest, 2003, p. ;303 Stinciulescu, Curs de drept civil. Succesiyni
“Hamangiu” Publishing House, Bucharest, 2012, d..15
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difference between it and the totality of succasgjoods is the disposable portion, which the
de cuiuscan dispose of freely.

If the de cuiusexceeds the disposable portion through gifts eaks the reserve by
leaving heirs less than their rightful shares, fiked portion heirs can request, at the date
when the succession is initiated, the implemenatibthe shares they are entitled to in the
succession.

Successional reserve is an institution of publaeoithat limits the absolute character
of a person’s property and their contractual freedm favor of maintaining the solidarity of
the family, the equality of heirs (especially tiodtdescendants), and, no less importantly, the
protection of heirs against potential abuses bydtheuiué

II. The Concept of Disposable Portion

In accordance with the definition established terhturé, the disposable portion is
defined in Article no. 1089 of the NCC as that fi@t of the succession which tlle cuius
can freely dispose ax gratiathrough gifts donatio or will), despite the existence of fixed
portion heirs (etymologically, the term is deriviedm Medieval Latin:disponibilis i.e. that
which can be freely disposed of).

The NCC does not directly establish the quanturthefdisposable portion, since it is
obtained through a calculation of the differencéMeen the calculated value of the estate
(Art. no. 1091 of the NCC) and the value of thaltoeserve (namely the sum of the reserves
for all the descendants that can and want to contiget succession of tlike cuius.

[ll. The Legal Characters of the Successional Reser

Successional reserve features the following ledmdrarcters: a) it ipart of the
successior- being directly individualized through the enfemeent of Article no. 1088 NCC;
the reserve is meant to preserve a part of theewv@lithe estate for the rightful heirs, and not
certain goods or a part of each category of goodsrder to be able to access the reserve, the
fixed portion heirs have to actually come to thecassion, and meet all the conditions
stipulated by law; b) it has public order character — the successional reserve is firmly
established by law, but the law only imposes tlghtrito access the reserve, and not the
incumbency of accepting it; what is more, we shdale into account that the right to access
the reserve is a personal right, granted to th&vishaal fixed portion heirs on the day when
the succession is initiated, not a right acquiresinf or through the deceased; c) it is
individual — even though it is indivisibly attributed to theed portion heirs, it is calculated
based on each individual fixed portion heir thaggabally come to the succession; we do not
consider this point of view justified, in the sertbat, currently, the reserve is ascribed to the
entitled heirs, in all cases, in a collective manbeing a portion of an universality, which is
ascribed to a group of heirs and not to heirs iddiily, including such cases where there is
only one hetft, d) it is realized in nature- only exceptionally can the reserve be ascribed/
unified as a money equivalérfrt. no. 1097 NCC); e) it is unavailable — in thense that the
reserve cannot be altered throudgmatioor gifts by will or by the testator leaving heirs less
than their rightful shares, in the first two casesler the penalty of reduction of the excessive
gifts.

The reserve is attributed with universal title, dgeia part of the estate, and its
attribution implies the compulsory of repaying dglds regulated under Art. no. 1114, para.

¥ M. Grimaldi, Droit civil. Successiond.itec Publishing House, Paris, pp. 275-284.

4 M. Eliescu,op. cit, p. 320; Fr. Dealgp. cit, p. 302; L. Stnciulescuop. cit, p. 151.

® llioara GenoiuThe succesional reserve in the New Civil Code slegipn. Part | Journal of Legal Studies no.
1/2011, p. 163; |. Popd&ezerva succesoralsi maostenitorii rezervatari in reglementarea noului Codlik;
“Dreptul” Journal no. 6/2011, pp. 33-34.

® Fr. Deakop. cit, p. 305.

" M. Eliescu,op. cit, p. 325.
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(2) of the NCC, corroborated with Art. no. 1115aafl) of the NCC, corresponding to the
change in vision of the NCC, in the sense thautheersal heirs and those with universal title
are held responsible for the successional passile with the goods in the successional
property, and only proportionately with the sucaasal rightful legal share that each of them
is entitled to.

IV. The Fixed Portion Heirs

As well as in the previous set of regulations, HMeC regulates that the quality of
fixed portion heirs belongs to: a) the survivingpgge — that is, the individual who holds the
position of spouse to thae cuiuson the date of the initiation of the successiortd@ading to
Art. No. 970 of the NCC, it is necessary that or thate the succession is initiated, no
definitive divorce ruling be in existence); b) sessors — by which is meant the children of
the de cuiusand their direct descendarad infinitum from matrimony, outside matrimony,
and from adoption [Art. No. 976 para. (1) NCC].

Given that the successional reserve is ascribdebits under the title of intestacy, in
order to establish the entitlement of any fixedtiporheirs, the rules of intestacy are applied.

V. The Scope of Successional Reserve. The Indivithaaacter of the Reserve

As a new development from the prior regulationd, Alo. 1086 of the NCC directly
regulates the concept of reserve, and at the sameeetstablishes its quantum by referring to
each fixed portion heir, and not by determining\tatie of the disposable portion in the case
of existing fixed portion heirs. Thus, the valuetloé reserve is calculated as a fixed portion
(half) of a variable portion, the latter being cdéted as regulated by the laws of intestacy.

VI. The Reserve of the Surviving Spouse

The reserve of the surviving spouse is half ofrthghtful legal share according to the
class of heirs it is faced against (Article No. 9MEZC), and this result in the following
legitima portionis

- 1/8 of the estate (1/2x1/4), if faced againstfiret generation of heirs (the class of
direct descendants)

- 1/6 of the estate (1/2x1/3), if faced against plaeents and the brothers and sisters
and their sons and grandsons (or their issue téotiréh generation)

- 1/4 of the estate (1/2x1/2), if faced againsty the parents oonly against the
brothers and sisters and their sons and grandsotise(r issue to the fourth generation)

- 3/8 of the estate (1/2x3/4), if faced against thied class of heirs (the class of
ordinary ascendants), or with the fourth classesfdh(the class of ordinary collaterals)

- 1/2 of the estate, if there are no relatives wfcessional degree, or, despite their
existence, they cannot (due to being unworthinessjlo not wish to (due to renunciation)
come to the succession [Art. 971 para. (2) of tREN

VII. The Imputation of the Surviving Spouse’s Resép the Succession

If the surviving spouse comes to the successioptheg with any of the classes of
legal heirs, the portion that he or she is entitlecs fixed portion heir will be established
with priority over the rightful legal shares or tlegitima portionisof the competing classes
of heirs.

As to the manner in which the reserve of the sumgispouse is imputed, the previous
regulation featured differences of opinion, eitirethat the reserve of the surviving spouse
would be imputed to the disposable portjaor in that it is imputed to the entire estathe
latter being more adequate, which is why it wasmakver by the NCC. In the NCC, the
imputation of thdegitima portioof the surviving spouse over the entire estatédl have as

8 M. Eliescu,op. cit, p. 338.

° F. Deakop. cit, p. 318; D. Chirig, op. cit, pp. 316-317.

19| Stinciulescu,op. cit, p. 158; The National Union of Notaries Public froRomania,Codul civil al
Romaniei. Indrumar notariaMolume |, “Monitorul Oficial” Publishing House, Bharest, 2011, p. 404.
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affect the corresponding modification of tlegitima portionisor the rightful legal shares of
the heirs he or she is competing against. Bothptiarity access and the corresponding
modification of the portions ascribed to the otbksses have lost in terms of legal relevance
under the new regulations of intestacy, becauseigieful legal shares are determined for
each individual class, and for the surviving spo¥ge should also mention that the surviving
spouse is a fixed portion heir only in what consetime right to intestacy, and not in what
concerns their homestead rights (Art. No. 973 ef HNCC), or the special entitlement over
furniture and household items (Article No. 974 leé NCC), of which thele cuiuss entitled

to dispose freely.

Compared to the regulations of Law No. 319/1944rt. No. 1088 of the NCC does
not bring further modifications to the quantum bk tsurviving spouse’s reserve, but it
clarifies any unclear aspects that might arise ftbenmanner of imputing tHegitima portio
he or she is entitled to over the estate.

VIIl. The Descendants’ Reserve

The reserve of each descendant is half of theltftiglegal share; this results in one
descendant having a reserve of ¥z of the succedsionjescendants will have ¥ each, three
descendants 1/6 each, four descendants 1/8 eatlsoamn; compared to the regulations of
Article No. 841 of the previous Civil Code, Art. NA088 rules a diminishing of the
descendants’ reserve, beginning with the rightfeserve for two fixed portion heirs
(according to the prior regulations, each of these a reserve of 1/3 of the succession; in the
case of three descendants, each had a resen& et@).

If the de cuiushad descendants who, on the date the successimitigged, are
deceased or unworthy, they are not taken into adcethen the reserve quantum is
calculated, unless they themselves had descenddwaisare able and wish to come to the
succession of thde cuius either through mandate or in their own name. fdm@uncing
descendants are not taken into account when therveess calculated, and if they had
descendants of their own, these can only comeetsuhcession in their own name.

When the descendants are not first generation ddaoés, the reserve is calculated
based on whether they come to the succession bglatenr in their own name — thus, if they
come by mandate, the reserve is calculgedstirpesand is correspondingly divided, and if
they come in their own name, the reserve is estaddi through devolutioper capita As to
this last hypothesis, we believe that one can mmdo accept the solution provided in
literature under the auspice of previous regulatipim the sense of dividing the succession
alsoper stirpes although it remains just, because otherwise fiildren of thede cuiuswould
be able to modify the quantum of the reserve thmotgnunciation, considering the new
individual character of reserve, and the impossjbdf extending an effect of representation
within an institution ruled by imperative regulai® — what is more, the issue is also
addressed by Art. No. 1091 para. (5) of the NCC.

In the event of competing descendants and thewsngvspouse, his or her reserve will
always be 1/8 of the succession, whereas the ddmotx reserve will vary according to their
number: one descendant — 3/8; two descendants 6; 8ilee descendants — 1/8; four
descendants — 3/32 etc. This calculation methothefreserve is also new from the old
solution in literature which, in the absence of theforcement guidelines of Law No.
319/1945, imputed the descendants’ reserve to ¢kt af the succession, obtained after
deducting the surviving spouse’s reserve; currethig method is no longer necessary, due to
the direct determining of the reserve for eachviadial heir, as prescribed by Art. No. 1088.

1 Law No. 319/1944 concerning the succession rightse surviving spouse, published in the Officgezette
of Romaniano. 133/10.06.1944, is abated by Art. No. 230 j.afv No. 7/2011 for the enforcement of Law No.
287/2009, published in the Official Gazette of R@amano. 409/10.06.2011.

12 Fr. Deakop. cit, pp. 311-312.
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IX. The Parents’ Reserve

The reserve of each parent is half of their righkbgal share. If, on the date of the
demise of thale cuiusthere are no descendants, or they do not wisineounable to come to
the succession, the law grants the parents’ righthé reserve; this results in one parent
having a rightful legal share of:

- 1/12 of the estate if he or she competes both wie surviving spouse, and with the
brothers, sisters, and their sons of grandsonthéir issue to the fourth generation) (Art. no.
977, para. (1) of the NCC, in relation to Art. Nd.38); for two parents, the rightful legal share
for each of them would also be 1/12;

- 1/4 of the estate if he or she competes only thiéhsurviving spouse (Art. no. 977, para. (2)
of the NCC); for two parents, the rightful legabsé for each of them would be 1/8;

-1/8 of the estate if he or she competes only \h#n brothers, sisters, and their sons of
grandsons (or their issue to the fourth generat{@dm). no. 978 a. of the NCC); for two
parents, the rightful legal share for each of thewmald also be 1/8;

-1/2 of the estate if he or she comes alone tatlseession (Art. no. 979 of the NCC); for two
parents, the rightful legal share for each of theould be of 1/4.

We should also mention that, in the event of swgioeal entitlement to the succession
of thede cuiusof several parents (a maximum of four), the abmestioned shares will be
correspondingly midwife, following the enforcemeguidelines of Arts. no. 976-80 of the
NCC (e.g. for three parents, the rightful legalrehf@r each of them would be 1/6; for three
parents competing with the surviving spouse, thktfil legal share for each parent would be
of 1/12).

We would also emphasize that, even though Art.978. b. mentions a rightful legal
share both parents are entitled to, the reservetegtao them must always be individual.
Compared to the enforcement guidelines of Art.8%8 of the previous Civil Code, Art. no.
1088 imposes a significant diminishing of the p&sereserve.

Conclusions

The institution of succesional reserve, as a linotaof the right to dispose of the
succession, has been substantially modified by N, both under the aspect of the
definition of the concept, and of the concept apdisable portion, as well as under the aspect
of the calculation method for the reserve, and utite aspect of the individual attribution of
succesional reserve. It is clear that the modificet brought by the NCC to the method of
establishing the successional reserve cause disaggmidiminishing of the descendants’ and
the parents’ reserves, compared to the survivirmusgs reserve, which has not suffered
modifications.
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Abstract

The protection of national minorities is a very onjant theme in European countries
and in the European Union. Although there is notusiversally accepted definition of the
notion of national minority, and states can intexpthe concept in their own way and adopt
tools to achieve this protection, or not, the Ewap Union promotes diversity and
recommends states to adopt various measures atrdriments in this field. This is obvious in
the current context, when different collectivitieapre or less ethnically homogeneous,
increasingly demand more rights. Considering thardpean stability is reflected in the
stability of states, which in turn comes from tladigles of the Member States, the Union
encourages the promotion and the protection of nties ‘rights. Romania has made
significant progress in the protection of natiomainorities; however, some deficiencies still
stand today.

Keywords: national minorities, languages rights, autonomy, European Union,
minority languages.

Introduction

Democracy means accepting the fact that everyeadittf the state has rights that can
be exercised in the State of citizen of which leeishregardless of his/her national origin,
and also the creation and the functioning of ingitns to ensure this. The sequence of this
fact is that having rights imply having obligatigresmd minorities, like the citizen belonging
to the majority, cannot evade State sovereignty.

In many European countries, reality show that teege belonging to minorities can be
good citizens of their state, and the state caroreef and protect their ethnic, cultural,
linguistic and religious identity, and also theratlitions and culture. This ultimately means
social integration. The protection of the rightsdamentities of the persons belonging to
minorities must be a factor of democracy, civiliagatand order. Democracy is thus a reason
and a limit of the rights of the persons belondimgninorities.

1. Definition and recognition of national minorities.

The use of means designed to protect national miggr and special measures,
involves the recognition of the fact that certaroups have the status of national minorities.
Their existence has been denied by some statesn Vdhigying the International Convention

! |. Diaconu,Minoritgri in dreptul interngional contemporar{Minorities in Contemporary International Lw
C.H. Beck Publishing House, Bucharest, 2009, p. 424
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on Civil and Political Rights, France declared thatthe light of art. 2 of the Constitution of
the French Repubficart. 27 of the Conventiéaloes not apply to the Republic.

Thus, before analyzing different minimum standarfds the protection of the
minorities’ rights is necessary their recognitionthe states and implicitly a definition of the
notion of national minority.

The recognition of national minorities raises greblem of defining them. What is a
national minority? What groups have this status?

Defining national minority is a difficult enouglrqress, some would say impossible,
that’'s because there is no definition of nationalarities that has been universally accepted
both by the doctrine and the jurisprudence, and hbis the international instruments. The
absence of a definition, widely recognized, mayaheopportunity for some states to prevail
of their unilateral interpretation in terms of thetion of national minority and thus give or
avoid granting rights to certain minority groupstbeir territory.

However, in the Recommendation 1201 of the Cowfdiduropé there is a definition of
national minority, this being a reference to théeakthat the document was introduced in the
treaties between Romania and Hungary, Romania &naing¢, Hungary and Slovakia. As for
these states, the Recommendation 1201 becamefphg domestic law; they are obliged to
accept, for their ethnocultural communities undwsirt jurisdiction, at least the sense of the
Recommendation 1201. The contract parties havedgh®wever, that the Recommendation
1201 does not refer to collective rights and imgase obligation for the parties to grant, to
the mentioned persons, the right to a special statuerritorial autonomy based on ethnic
criteria.

The definition given to the minority by this recorandation in art. 1 is a follows:
“National minority means a group of people who & &esident in this state and are its
citizens, b) maintains ethnic, long-lasting andnfities with this state, ¢) present distinctive
ethnic, cultural, religious or linguistic charaastics, d) are sufficiently representative but less
numerous than the rest of the population of thatesor of a region of this state, e) are
motivated to preserve all of what constitutes comnuentity, especially culture, traditions,
religion or their languagé”

Thus, these minorities represent communities thatliging in a state other that its
homonym and whose members have the sense of beiptmya nation that is not the support
nation of a stafe

In the UNO, the Subcommittee on prevention of disicration and protection of
minorities, in 1950 proposed the following defiarnt “The term minority includes only those
non-dominant groups of people, who have and wargréserve traditions or stable ethnic,
religious or linguistic characteristics, obvioustifferent from-those of the rest of the
population. Such minorities should properly incladsufficient number of persons, in order

2 Article 2 of the Constitution of France: “Francedn indivisible, secular, democratic and sociglubdic. It

shall ensure the equality of all citizens before ldw, regardless of origin, race of religion. Béliefs will be
respected”.

% Article 27 of the International Convention on Cign Political Rights: “In those states in whicteté are
ethnic, religious or linguistic minorities, to tpersons belonging to such minorities shall not &eiet the right
to enjoy, in common with the order members of tiggaup, their cultural life, to profess and praettbeir own
religion or to use their own language”.

* The resolution was to become a protocol to theofesn Convention on Human Rights, but this projexs
dropped.

® Art. 1 of the Additional Protocol 1201 to the Epean Convention on Human Rights, cited by D. nigbr in

“Tratat de Drept constifional si institusii politice” (Treaty Of Constitutional Law and Political Institoihs),

Sitech Publishing House, Craiova, 2006, p. 340.

® Guy Heraud quoted by adalin Savu-Ticu, according to Yves Plasseraudes Minorités”, Montchrestien,
1998, p. 44.
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to develop these characteristics. Members of suadlenties must be loyal to the state whose
citizens they are”

The Commission of democracy through law of the @dusf Europe proposed in a
project of Convention on minorities’ issue, in 199B8e following definition for national
minorities: “a group numerically smaller than thestr of the population of a state, whose
members, who have the citizenship of this statess@ss ethnic, religious or linguistic
characteristics different from those of the resthef population and are motivated by the will
to keep their culture, traditions, religion or lamage®.

In a conceptioly defining national minorities should note, besidbs objective
characters, also the subjective criteria. Thugcamis not minor unless, subjectively, is part
of the nation, so it freely participates to theatien of a present time and of a common
destiny with the minority. Thus, the key is the tpgpation and not the separation, the
unification rather than the break. In other wortth® law doesn’t have to give up to unify,
doesn’'t have to become a juxtaposition of groumttnents, but to protect the persons
belonging to groups, but without helping groupraffation, but only that of the persons who
compose it.

2. European minimum standards for the protection ofthe members of ethnic
groups.

In the field of the protection of national minoesi there have been crystallized two
concepts.

An initial concept, based on the Enlightenment idgy, accused social and political
inequalities within society, and seeks to protéet individual against them, making him a
subject of law.

Both the basic premise and the purpose of thisequrs the equality of men.

In the second concept, which is based on the Gertmaory of “ethnic groups”,
promotes their collective rights. According toathnicity is the ultimate criterion that justifies
special treatment, collective rights and reconfagjon of Europe based on ethnocultural
homogeneous regions. This theory promotes the am#gnce of the ethnoregions towards
the state, through language, culture, educati@eg wlanting to establish sovereignty in the
legislative, financial and judicial domains. In ethwords, there is promoted an orientation of
separation of regions, based on ethnic criteri@atds the states in which they are formed.

Both theories may be criticized. Firstly, the lghienment theory doesn’t define the
notion of equality. This should not be a formal omet one more before the law, but more an
equality in law, a right to non-discrimination.

On the other hand, the German theory promotesdhective rights of ethnic groups
in a unitary national framework, the unificationeso’t mean denying the identity objectively
determined of minorities, but only the refusal targ the group the right to determine this
identity, the persons that compose this group raaiimg that powéf. Thus, we can speak

" The definition of minority proposed by Doc. E/CH358 of 38" of January 1950, as cited by I. Diaconu,
“Minoritasi Tn dreptul interngional contemporar(Minorities in Contemporary International L§wC.H. Beck
Publishing House, Bucharest, 2009, p. 27.

8 Doc. C.D.L. (91) adopted on February 8, 1991, isddoy I. Diaconu, Minoritdzi in dreptul interngional
contemporar{Minorities in Contemporary International LgnwC.H. Beck Publishing House, Bucharest, 2009, p.
27.

°D. C. Dinisor, “Tratat de Drept constifional si instituzii politice” (Treaty of Constitutional Law and Political
Institutiong, Sitech Publishing House, Craiova, 2006, p. 383-3

19 M. Savu-Ticu, Cultul minoritisilor — spre o nod paradigni a avantajului de a fi minoritdr(The cult of
minorities- to a new paradigm of the advantage eiht a minority, “Universul Juridic” Publishing House,
Bucharest, 2010, p. 258.
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only in terms of national and unified states, tlmdrihe existence of certain rights exercised
collectively and not of collective rights

The asserting of the group in itself, objectivelyaking the affiliation to itself,
commits minorities and the majority to fight for rearights, not for more Law, making the
society to transform into a sum of competitive greueach tending to acquire rights to the
detriment of the othets

The Framework Convention of the Protection of NadiloMinorities, adopted in
19943 stipulates the protection of minorities by guaeamg the rights of individuals
belonging to such groups. Thus, it does not inck@kective rights, but includes a number of
principles concerning the rights of individuals digjing to national minorities, such as: the
need of promoting equality, the prohibition of disgnation, the promotion and development
of culture, religion, language and traditions, gussibility of using mother tongue in public
and private space, as well as in relations witlheauties, the freedom to create educational
institutions, the prohibition of forced assimilaticetc.

The protection of minorities in the European Unlmongs more to the policies of
Member States, as they have different bodies, ipescaind legislation regarding minorities.

The concern of European Union towards the problposed by the protection of
minorities is quite recent. This can be noted, les énlargement of the Union to former
communist space. There have been many developinethisse countries, former communist,
in the development of legislation on national mities, a fat realized by taking into account
the international standards. Both the internati@emmhmunity and states have made efforts to
promote minorities’ rights, establishing differéabls to protect them.

The Article 27 of the International Convention oiviCand Political Rights stipulates
that states are offered a measure of adaptahilitheciding how to implement to objectives of
the Convention at national level, taking into agtothe specific circumstances of their
countries.

According to the Framework Convention of the Priitec of National Minorities,
parties oblige themselves to adopt, where necesappyopriate measures to promote, in all
areas of economic, social, political and cultuié, |full and effective equality between
persons belonging to a national minority and tHosenging to the majority.

Thus, they will properly take into account, in tmegard, specific conditions of the
persons belonging to national minoritfes

The Framework Convention for the Protection of biadil Minorities promotes the
minorities’ rights to culture, language, traditipn®ligion, and freedom of expression,
freedom of association, without interferences frguomblic authorities and regardless of
frontiers.

According to Article 13 of the Convention for theokection of rights of national
minorities, states recognize the right of persoelerging to national minorities to establish
and manage their own private institutions of edocaand training. Regarding this article, the
Hungarian minority of Romania wanted to createcalty with Hungarian language teaching,
in the University of Medicine and Pharmacy of TaMures, project that did not materialize
as the Government Decision concerning the estaidjsbf the faculty in the Hungarian
language was suspended by a decision of the Agpmat of Targu Murg

' bidem.

12D, C. Dinisor, “Tratat de Drept constitional si institusii politice” (Treaty of Constitutional Law and Political
Institutiong, Sitech Publishing House, Craiova, 2006, p. 345.

3 The Framework Convention for the Protection ofibtal Minorities was signed at Strasbourg on Fetyrda
1995. Romania has ratified the Convention through ltaw no. 33 of April 29, 1995, the text of whialas
published in the Official Gazette no. 82 of Mayl895.

% The Article 4, paragraph 2, the Framework Conwenfor the protection of national minorities.
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The Framework Convention recognized the possiboitycreating educational and
training institutions, belonging to a national mityy but, these institutions, as there is clearly
stated in the Convention, must be private. Howetke University of Medicine and
Pharmacy of Targu Mugéas a public institution of education, and therefdris impossible to
set up a faculty teaching in a minority language istate institution. If there was accepted
such a possibility of establishing a Hungarian fgcin a state university, basically a public
institution, it would be inconsistent with the sfigtions of the Romanian Constitution,
according to which, the official language is thenkRmian language, and the law does not
provide that multicultural universities would bdoaled to use another “official language”
than the Romanian language.

The Constitution of Romania is strict about the, usgublic life, of another language
than the official language, about the regulatidrat treate, in the matter of using minority
languages, collective rights, or that connect thestence or the exercise of rights or
fundamental freedoms to the position of citizenghmterritory.

Granting linguistic rights on territorial basesabnticipates a division of the public
power, incompatible with the concept of hegemony sovereignty, dominant in the unitary
national state. These represent even limits of rinesion of the Constitution, and the
constituent power cannot introduce constitutionaspdsitions that create restrictive
consequences in terms of freedom for the othezetii by granting rights to use another
language than the official one.

On the other hand, another important instrumeniceonng the rights of national
minorities, besides the Framework Convention, esElaropean Convention for the protection
of regional or minority languages. Among the statieat have signed and ratified the
European Convention for the protection of regionalminority languages there is also
Romania.

The European Charter for the protection of regiamahinority languagésprovides,
in Article 17 that in areas where these languagemdtity or regional) are used, and
depending on the situation of each language, tingepabase their policies, legislation and
practice on the following objectives and principlése recognition of regional or minority
languages as an expression of the cultural wedthiljtating and/or encouragement of the
use, orally or in writing, of regional or minoritlanguages, in public or private life;
establishment of appropriate forms and means fertéaching and learning regional or
minority languages, at all appropriate levels; pinemotion of studies and researches in the
field of regional or minority languages at univées or equivalent institutions.

Although Romania is the country that theoreticahptects the largest number of
language$, through the ratification of the European Chafterthe protection of regional or
minority languages, does not mean, however, autoatigt that it understood and it is ready
to apply its stipulations, although such a behasigrposes a violation of the domestic law.
Thus, according to Article 11, paragraph 1 of tlen§litution, Romania pledges to fulfill as
such and in good faith its obligations that conwerfrthe treaties to which it is a party. And
paragraph 2 of the same article specifies thatrdsdies ratified by the Parliament are part of
the domestic law. Or it follows that through rat#tion, the European Convention for the
protection of regional or minority languages istpHrthe domestic law and the fulfillment of

!> The European Charter of regional or minority laauges was adopted by the Committee of Ministersunie J
25, 1992, being opened for signature at Strasbonriyovember 5, 1992, and became valid on Marthao8.
Romania signed the Charter in 1995, ratified i2@®7 through the Law no. 282/2007, published inGifigcial
Gazette no. 752 of November 6, 2007, and becanie ealJanuary 29, 2008.

16 According to the Law no. 282/2007 for the ratifioa of the European Charter of regional or minorit
languages in Romania, the stipulations of the @haapply to the following minority languages used i
Romania: Albanian, Armenian, Bulgarian, Czech, @ama German, Greek, Italian, Yiddish, Macedonian,
Hungarian, Polish, Romani, Russian, Ruthenian,i8erlslovak, Tatar, Turkish, and Ukrainian.
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the obligations arising from it are subject to dwmtrol of the ordinary judge. This can get a
certain connotation in terms of the Government Bleal’, which allowed the establishment
of a Faculty of Medicine and Pharmacy with program&omanian, Hungarian and English
at the University of Medicine and Pharmacy of Takfures.

Hasn’t the Romanian state failed to fulfill its comtments and hasn’t proceed to the
“precise” accomplishment of its obligations, asytleenerge from the European Convention
for the protection of regional or minority languager from the Framework Convention for
the protection of national minorities when the Goweent adopted the decision of the
establishment of a Hungarian faculty at the Uniwgrsf Medicine and Pharmacy of Targu
Mures?

We conclude that the state has not violated itsgatibns assigned by the above-
mentioned treaties, to which it is a party; morepvetried to promote the education in
minority languages, in university framework. Thisctsion was, however, suspended by the
Appeal Court of Targu Muge Although the decision was appealed by the Prinn@dwer of
Romania at the time, the government that succetdban understood not to proceed to the
appeal. We may ask ourselves in these circumstantesh were the defining elements that
worked together to build a conception against tetdishment of a faculty in minority
language? The political declarations marched oronstas national state, official language,
and the fact of creating an institution with thedieing in another language than the national
language would lead to “separation”, basicallyvamg at the eternal problem of ethnicity.
Should be to blame nationalism and the unitary attar of the Romanian state or other
political factors much more consistent?

Although the European Charter of regional or mityotanguages was ratified by
many statée§, there are also states that have not agreed te@dan this way, referring more
specially to the case of Belgium and France. Alfio&rance signed the Convention for the
protection of regional or minority languages on May199%°, not ratifying in until now,
Belgium has not even signed the Carter until now.

The protection and the promotion of minority langeaas essential element of the
identity of national minority, is one of the facsdhat lead to certain stability in the state.

In Romania there were made real efforts for theetpand the protection of national
minorities. Along with constitutional provisiofisthe legislation on national minorities is
very large. Laws and regulations that govern thealao of national minorities in Romania
include rights to education, culture, keeping tlaianal identity, rights concerning anti-
discrimination, etc.

As institutional structure meant to protect thehtgyof international minorities, the
Council of National Minoritied has several objectives, including: supports thiaicof the
organizations of the citizens belonging to natiomahorities; proposes to the Government,
through the Department for Interethnic Relationsasures to improve the social and cultural
life of citizens belonging to national minoritiesdathe reflection, as exact as possible, of the

" The Government Decision no. 230 of March 27, 20ddhcerning the establishment of the Faculty of
Medicine and Pharmacy in the University of Medicarel Pharmacy of Targu Muytepublished in the Official
Gazette of Romania, no. 208 of March 29, 2012.

'8 States that have ratified the European Chartethisprotection of regional or minority languages,the site:
http:/conventions.coe.int/Treeaty/Commun/ChercheSgPNT=148&CM=&DF=&CL=ENG.

19 According to the site of the Council of Europe. wngsoe.int.

2 Article 6 of the Romanian Constitution, paragrapliThe state recognizes and guarantees, to themmers
belonging to national minorities, the right to ketadevelop and to express their ethnic, cultdiaduistic and
religious identity and paragraph 2 stipulates tRabtective measures taken by the state for thegpvation, the
development and the expression of the identityesfpns belonging to national minorities shall beoading to
the principles of equality and discrimination ittatéon to the other Romanian citizens.”

2L According to the site: http:/www.dri.gov.ro/indaiml?page=consiliu_min.
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issue of national minorities in the media; analyaed proposes to the Government, through
the Department for Interethnic Relations, the messunecessary to develop optimal
conditions the education in the languages of nationinorities; initiates and maintains
cooperative ties with civil society and with intational organisms with activity in the field of
national minorities; submits proposals to the Dapant for Interethnic Relations, connected
to the adoption of measures of administrative andntial character, in order to efficiently
solve, under the law, the problems within its cotapee.

The Department for Interethnic Relations, mainlynsi the monitoring of the
application of legal internal and international doents referring to the protection of national
minorities; the preparation of the Report concegnthe application by Romania of the
Framework-Convention for the protection of nation@horities of the Council of Europe,
and also the preparation of the chapters refetongational minorities in Romania reports to
other institutions and international organizatiothe development of the dialogue majority-
national minorities in order to improve the deamsidocument and the implementation
measures; the fight against discrimination and pghgjudices by promoting the cultural,
linguistic, religious diversity through activitielsased on projects; supports the scientific
research in the field of interethnic relations, hgintaining contacts and collaboration with
organizations, institutions and personalities ia fleld; promotes and organizes programs
concerning the guarantee, the preservation, thengion and the development of ethnic,
cultural, linguistic and religious identity of tipersons belonging to national minorities.

At European level, there is spoken also about th&eption of other rights of national
minorities. It is about the right to territoriain&ncial, cultural autonomy. More and more
often, on the European scene it is consideredthigaautonomy granted on time is the most
effective way to prevent ethnic conflicts. Thughaligh the subject of autonomy contains a
certain amount of political explosive, it is abtereduce certain potential social tensions.

Autonomy is defined as method of protection of atlgroups that ensure maximum
internal self-determination with a minim um of extal determination from majority
population, keeping the territorial integrity ofetlstate. Thus, the purpose of autonomy is to
protect the members of an ethnic group againsddusion of the majority and to ensure
basic freedoms and also human rights for minoriadisthese without harming the territorial
integrity of the states.

The European Charter of local autondmypromotes the protection and the
strengthening of local autonomy in European statessidering that it contributes to the
building of Europe based on the principles of deraog and decentralization of power. But,
among all forms of autonomy, we are especiallyrggied in terms of national minorities, of
territorial autonomy.

Conclusions

The territorial autonomy means a special statustgdato a territorial area according
to which its inhabitants can solve their problenystitemselves, benefiting from their own
systems of governance, administration, legislaBod jurisdiction. But, this cannot imply
certain claims of sovereignty, because the automsnieatures are precisely defined in the
legislation of the state.

The granting of territorial autonomy must take iafmount both the existence of the
minority population and the majority population, tbat none shall be deprived of their basic
rights and of human rights generally recognized different treaties and European
conventions. There are different examples in Europeegions that benefit from a special

2 The European Charter of local autonomy was adagit&irasbourg on October 15, 1985. Romania rdttfie
Charter by the Law no. 199/1997, published in tffiicfal Gazette of Romania no. 331 of November P897.
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status, being recognized their territorial autonomlyis is the case of Corsica in France, of
South Tyrol in Italy, etc.

Although in Europe may be distinguished more andemnequests from ethnic groups
to benefit from territorial autonomy, this does maean that international organizations
believe that this is necessary or possible. Regel#hders of the Hungarian minority have
sent at UN report, which was also dismissed by Widials. The document entitled Report
on Székely autonomy”, was about the so-called usoation of Hungarians in Romania, and
proposed a territorial of Hungarians in Transyhaaiihe UN Committee for the Elimination
of Racial Discrimination said that Romania doedor@er have issues on human rights and
discrimination.
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Abstract

A defining feature of the lawful state uttered Ine tspecialty literature is the
constitutional regime. It is not about any kind agnstitutional regime or about a mere
declarative constitution which institutes an elusdéegitimacy, but about the constitutional
consecration of several principles, such as: sepamaof powers, the difference between
constituent power and constituted powers, repredemt government, the control of the
constitutionality of the laws, this last one bedeerminant to secure the consecrate values in
order to promote the constitutionalism to its fghsé

Keywords: legal, governance, rule of law, opportunity.

Introduction

The corollary of lawful state should be constitutédhe consecration, indemnity and
promotion of the human rights at the level of inedfonal standards, the achievement of the
climate agreeable to the manifestation and captdlon of human beings in order to utter to
what extent the state and law are virtually for man

The assumption of legitimacy also called the assiompf compliance with lafy
implies the condition of acts and facts of theestafithorities to correspond to the judicial
norms written in the Constitutiérbut also in laws and in other judicial acts issuied
pursuance of latv

The fundamental law that normalizes the princigléegitimacy as one of the essential
elements of the lawful state and of its adminigirgtthat finally denotes the subordination of
every public authority to the Constitution and taw.and represents a warranty of natural
persons and legal persons of the civil society asfaihe abuses and mistakes coming from
the actions of the authorities. Therefore articlepadr. 5 of the Constitution of Romania,
republished statutes as compulsory the abidanc€dystitution, its supremacy and the law
supremacy, while in article 16 par. 2 imperativphpviding the principle according to which
"nobody is above law”.

In a generically form, to which we acquiesce, ia fidicial literature consecrated the
view according to which by the legitimacy of thetst authorities activity with the laws

1 M. Troper,Pour une theorie juridique de I'Eta®,.D.F., Paris, 1994, p. 203.

2. Rivero, J. WalineDroit administratif Precis Publishing House, Paris, 2000, p. 107.

% As shown in doctrine The Pillar of Legitimacy &presented by The Constitution of every lawfulestaiA. R.
Lazir, Legalitatea actului administratpAll Beck Publishing House, Bucharest, 2004, p. 53

“1. Alexandru, M. Grausan, S. BucurDreptul administrativ in Uniunea EuropearfLumina Lex” Publishing
House, Bucharest, 2007, p. 349; A. lorgovBmtat de drept administratjwol. 11, All Publishing House,
Bucharest, 2005, p. 43.
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adopted by the Parliament and with the other nawmadcts that bear a superior judicial
force’. The reasoning is well-grounded in respect ofiéitter and spirit of the Constitution, of
the European legislation, and of the exercise efathiministrative court that allow the judge—
either perceived as a representative of a courbfoan administrative authority with
jurisdictional responsibilities for solving a caofl to assess and execute the eventual abuses
and mistakes of the state authorities found inléiwe on which the affected judicial act is
based.

The term faw” is an extremely ambiguous one which results fribra fact that it
bears a double meaninigrgo sensy the concept of law comprises every normative ants
stricto sensy as a judicial act of the Parliam&nSpecialty literature set down a larger
meaning of the concept of law asa ‘hierarchical entireness of complex norms, either
exterior to the administration, or adopted by it, ather words judicial acts with normative
power belonging to the Parliament and implementedicjal acts seen as achievement
judicial acts or implementation judicial acts thate subordinate to the superior normative
acts and without which they cannot eXist

An issue that has been debated in the doctrinayngs, regarding the normative
hierarchy of law regulations refers talio determines the place of the written laws in the
normative hierarchyand by default of the system of judicial acts tlgio which the public
authorities act N/AY. The thesis to which we accede is the one acaprdinvhich: in the
case of states that bear a written ConstitutionthesRomanian law is, the hierarchy of
normative judicial acts is established by the Citutsdn and subsidiary related to the criteria
of the authorities from which they derive, by theiace established also by Constitutidn
the case of administrative judicial acts their quali force is in the strictly hierarchical system
of the public administration. Therefore, it has meeoved® that the judicial acts bearing an
inferior force must comply with the judicial actedsing superior judicial force, lacking the
possibility of issuance of acts in the circuit ofian of the hierarchical inferior institution.

Corresponding to the above mentioned opinion, iy rha asserted that within a
system of public authorities where we do not findbardination relations (local public
administration), superior judicial force of the adistrative acts (decisions of Local and
County Councils) imposes only their compliancehe inferior judicial force administrative
acts (dispositions of the Mare or of the presidehtthe County Council) but not their
annulment, amendment or dissolution. Further dkdngpinto consideration the fact that the
lawgiver established the competefiad# each public authority, this legal competence e
completed by the addition of supplementary attrdng through normative acts only if the
law expressly allows this fdétIn regard of this fact there has been emphagtzegractical

® A. lorgovan, op. cit., p. 43.

®D. C. Danisor, |. Dogaru, Gh. Bnisor, Theory.., op. cit.p. 131.

" M. C. Eremialerarhia actelor juridice cu putere normativin sistemul de drept din Romani&evista romaa
de drept public” Review, no. 2/2001; See also AR&zalia Lar, Legalitatea actului administratjAll
Publishing House, Bucharest, 2004, p. 52.

8 A. R. Lazr, Legalitatea actului administratiVAll Beck Publishing House, Bucharest, 2004, p. 52

° |bidem,op. cit, p. 52.

19 A, Trailescu,Unele considergi referitoare la raporturile dintre autoriijile administrgiei publicesi actele
acestorain “Dreptul” Review, no. 10-11/1995; See alsoRA.Lazr, The Legitimacy of the Administrative Act
op. cit., p. 53.

* Competence understood as “that investitude tieaathhor of an administrative act should have abtttis
one should be its lawful author”, in O. Poddrugiutarea autorului actului administrativ (1) — eseaupra
competerei organelor administrative'Revista romaa de drept public” Review, no. 2/2008, p. 12, Fdrent
definitions see: T. Diganu,Actele de drept administratiVStiintifica” Publishing House, Bucharest, 1959, p.
108; R. N. Petrescirept administratiy “Accent” Publishing House, Cluj-Napoca, 200460.

2 For exemplification, see, O. Podaop. cit, p. 21: the competence of the Mare establishearb3 Law no.
215/2001 (republished) can not be amended by norenatts as art. 63 par. 2 Il Thesis clearly stédteghe
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importance of the ascertainment, in the sense tl@atnative administrative acts that may
establish attributions of the Mare would be illeghlerefore the Mare is not off to respect
them. In the case of an eventual action of cortestiadministrative against a hypothetic
“ungrounded refuse to solve a petition, he can raise the ptop of illegitimacy of this
normative act.

The legitimacy, as a validity clause of the adnmai$ve act is approached differently
in the Romanian doctriné. According to one of the approaches, the vision thod
representatives of the Law School from Cluj is tihat legitimacy® is qualified as a validity
clause of the administrative acts nexttlie appropriatenes& According to other authors,
representatives of the Law School from Bucharts, legitimacyis the corollary of the
clauses of validity anthe appropriatenesg an imperative (extent) of the legitimacy.

Finally, without the necessity of pronouncing olss in favor or against, we refer to
the opinion of ProfTudor Dr aganu regarding the validity clauses of the administ&atcts:
“these are not virtually but aspects of a singlaistathat is in fact the liability of these acts to
be issued in accordance with the provisions ofdlaes in forcé'’.

An essential aspect that must be mentioned indke of administrative acts, equally
contingent in other law systems, directs to thenfas a validity element of these acts. If in
private law the forrif represents nothing but by way of exception a éafsvalidity of the
civil judicial act as a result of the principle wiutual conserit, in the public law the form is
essential, and needs a rigorous procedure whosebs®rvance leads to sanctions regarding
that act. Therefore, it may be concluded that tmefof the administrative act is governed by
the principle of formalism which represents a daanirfeature of the public law.

A confusion that must be taken into consideratiefens to the difference between
form and procedure although there is a trend is $seins& By form we must consider the
entireness of formal elements contained by an adtrative act seen as an instrument (in
other words, the ascertaining record or the mdteupport that renders the manifestation of
will A/N) and by procedurethe entireness of formal elements that law providedeing

Mare also performs other attributions establishgdadw’, Instead, as regarding the Prefect, art. 24 daaw

no. 340/2004 regarding the Institution of the Peefestablishes the main attributions

130. Podarupp. cit, p. 21.

14 See the two trends — Cluj School and Bucharesb@chegarding the relation legitimacy — appropigss in
the writings of the following authors: I. Alexandid. Carausan, S. Bucur, op. cit., 2007, p. 361-364; A. R.
Lazir, op. cit.,, 2004, p. 162-168; D. Apostol Tof&dministrative Lawop. cit., vol. I, 2004, p. 26; V. Vediga
Drept administrativ roman, third edition, reviseddaupdated;Universul Juridic” Publishing House, Bucharest,
2007, p. 86-86; A. lorgovamp. cit, vol. II, p. 41-52.

15V, Vedina, op. cit, 2007, p. 86.

% v. Veding, op. cit, 2007, p. 86; I. losnas, Drept administrativ,Servo-Sat Publihing House, Arad, 1997, p.
49 shows thatBy appropriatenesw/e understand the forward achievement of the leggks and attributions,
having minimum waste of material and spiritual nes@s but very efficient and the choice of the most
appropriate means for the achievement of the aitawsf.

7T, Draganu,Actele de drept administrativStiintifica” Publishing House, Bucharest, 1959, p. 107.

'8 The form of the civil judicial act was mentionest 4hat clause of the judicial act which general and
extrinsical and sometimes essential or not andrsdfethe manner of displaying the will with théeint of
producing judicial effects|. Dogaru, N. Popa, D. C.dbisor, S. CercelBazele dreptului civil, vol. I. Teoria
generaidi, CH Beck Publishing House, Bucharest, 2008, p. 46Tthat clause consisting of the manner of
displaying the manifestations of will with the imt®f amending or ending a specific civil judicraport’. Gh.
Beleiu, Drept civil roman 10" edition, “Universul Juridic” Publishing House, Barest, 2005, p. 179. In
respect of terminology, lato sensu, by the forrthefjudicial act defines three form requiremenjghg form
requested for the validity of the act - forma atiditatem; 2) the form requested for the demongtradf the act

- forma ad probationem; 3) the form requetsedHerdpposability of the act for the third parties.

9 See I. Dogaru, N. Popa, D. Carfilsor, S. Cercelop. cit, pp. 467-473.

%0 G. Dupuis La presentation de I'acte adminstratif, in G. Dig(coord), Sur la forme et la procedure de I'acte
administratif Economica, Paris, 1978, pp. 9-10.
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necessary for the issue of an administrative adtwich are extrinsic to the instrument that
contains the will of the administratitin

In this sense, it has been demonstrated in a vellyunderlain manné; opinion that
we sustain, that next to the procedure, the formsab define the will of the administration,
seen as a possible menace for the rights and fmeedbthe administrations. Except for (ex.
the issue provided by art. 38 par. 1 of the GovemnDecree no. 2/2001 regarding the
regulation of the contraventions AAN the written form of the act is a condition/claus yet
its existence; conversely, the demonstration ofcthrgravention is not possiBteTherefore,
the written form is more than an essential clauseis rather an existential one.The
structure of the act is completed by the signatoo#) of them forming a whole: as a principle
we can talk about a virtual administrative act omlyen we have a signed writing. To this
clause we can add the other formal aspects, tlentasones ¢ountersignature, motivation,
etc.) or unessentialhader, title, aspects related to the registratafnthe act etg. All of
them should be ranged according to their importasmeehey condition the existence or
effectiveness of the issued act or just the effeckss of the administration.

The French doctrine, whetbe principle of legitimacyis synonymous to the lawful
staté’, refers to thaight of appraisal of the public administratiorin order to convey its
action within a lawful frame. The conceptagpropriatenesss used for conveying a factual
action of the public administration, in exceptiorsafuations, action which is necessary
(meaning appropriate) but contrary to law. Onwatlls, authors of the thesis show that the
aim of public administrationin other words the achievement of public interssalways an
element of legitimagywhile the means for achieving this aim are aspects tltabant for
appropriateness.

French literature distinguishes within the idectifion and hierarchy of the sources of
legitimacy between thevritten normsthat do not rise from the administration framégli
Constitution, International Conventions, judiciatsa of the European Union and laws),
judicial practice andgeneral principles of the lawnorms that rise from the administration
itself’.

A virtual warranty of the legitimacy of the actiyibf French public administration is
conferred by the State CounciCgnseil d Eta} which, as it has been established in the
French doctrin®&, played the determinant role for the restrictiohtloee powers of the
executive, mainly by using the procedural meanthefappeal for the excess of poweFhe
consideration of Romanian judicial literature refegy to the State Council reveals a
comparative and synthetic approach of this presigiinstitution which, as it has been
shown, during its activity undertakes a double fiomc jurisdictional and consultative The

2L 0. Podaruop.cit, p. 89. Ibidem, see the third note page 89 reggrdiher opinions in the doctrine and the
critics of the above cited author.

2 For a more complex approach O. Podapu,cit, 2007, pp. 88-104

%3 0. Podaruop. cit, p. 91.

24 M. Ursua, Procedura contraveionali, 2nd edition revised and enlargétiniversul Juridic” Publishing
House, Bucharest 2009, p. 129. This paper is afreadsecrate and we find it exhaustive in the apgni®f the
cotravening procedure within the Romanian law.

% A. de Laubadere, J. C. Venezia, Y. Gaudenikmite de Droit AdministratifTome 1, 14° L.G.D.J., Paris,
2001, p. 593.

% G. Vedel, P. DevolveDroit administratif P.U.F., 16™ed., Paris, 1988, p. 442 quoted din A. lorgovam,
cit., vol. 11, 2005, p. 44.

27 C. DebbascHhpstitutiones et droit administratifged., Presses Universitaires de France, 1998, gp333;
A. van Lang, G. Gondouin, V. Inseguet — Bris§sttionnaire de Droit Administratifpp. cit, 1997, p. 173; J.
Morand - Deviller,Cours de droit administratis®ed., Montchrestien, E.J.A., 1997, p. 239.

28 ). SchwarzeDroit administratif europeenOffice des Publications officielles des commueawturopeennes,
Bruylant, 1994, pp. 224-225.

2 A. R. Laazr, op. cit, p. 52.
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Council is the supreme administrative jurisdictibiat annuls any act of the administration
that is issued by the breach of the principle ditimacy and statutes regarding its
responsibility. The citizen is therefore, efficigntprotected against the excess of the
executive power. Judge of the expeditious procexlureemergency cases, it can order any
necessary measure for the defense of the fundahfiem@doms that a legal person might have
prejudiced. Moreover, the State Council may easiijnpete with the Constitutional Council
on its own field. Essentially, administrative laviieh is its creation, served as reference for
this last on&.

In Germany, as a federal state, the sources dfrfegly are found in the Constitutidn
and the national valid norms and we can add: timenmonity law regulations, international
treaties and decisions of the federal Constituti@w@urt, the principles of the international
law and the Constitutions and the valid norms ef l#inds and also the norms of the local
authorities.

The discretionary power of the administration wassidered in the German doctrine
when referring to the concept of appropriatenessfeBsorEarnest Forsthoff points? that
discretionary powermeans the judicial order created by the compliatacehe right of
everything that shall by appropriately judged bg #uministration. Moreover, he points that
in this approach administration conferred a certeedom by means of which it may adopt
the measures considered appropriate for the acheveof the tasks for the achievement of
which that power was conferrédThe same author defines the concept difcretionary
powerl’ as a judicial order created by the compliancéhi right of everything that shall by
appropriately judged by the administration, fa@tthn our opinion credits to the legitimacy
the main role in the activity of German public adisiration which is bound to act
objectively and by respecting the laty"principle that is established by the Constitutiart.(
20 paragraph 3) and the other laws (as acts idsu#te Parliament)

Conclusions

The concept that centers the lawful state is thdtedom and not the concept of
norm The fundamental rights are in the centre of tmisstruction and preserve the benefits
of the normative hierarchy of the jurisdictionahtw! of respecting it but offers them a new
purpose, requiring the law of the lawful state thalities necessary for the surety bond of
individual freedoms by the assurance of judiciausity of the lawful subjectslhe law of the
lawful state is not any type of law. First of dlust not be only hierarchically structured but
also it has to be indubitable, fact that requirée tpublic character of judicial norms, a
certain lucidity of the prescriptions, their nontreactivity and their permanence, in other
words the predictability of eventual amendmentslitjas that make the law able to ensure
the judicial security of subjects and their legiit@a trust in the continuity of the state actions.

0. Alexandru, C. Gilia, I. V. IvanoffSisteme politico - administrative europefiad edition, revised and
enlarged, “Hamangiu” Publishing House, Buchare@®& pp. 261-262. Regarding the State Council lseela
Alexandru, M. Grausan, |. Gorjan, I. V. Ivanoff, C. C. Manda, A. L.\, C. Ridulescu, C. &aru,Dreptul
administrativ in Uniunea Europedn“Lumina Lex” Publishing House, Bucharest, 2007, p§2-164; A.
lorgovan,op. cit, p. 44-45; |. AlexandruComparative Administrative LaWwlLumina Lex” Publishing House,
2nd edition, Bucharest, 2003, pp. 284-292; |. Ateka, European Administrative LawUniversul Juridic”
Publishing House, Bucharest, 2008, pp. 145-147.

%The German Administrative Law is adncretion of the constitutional |&r. Werner,Verwaltungs recht als
konkretisirtes VerfasungregHbVBI, 1959, p. 527, quoted din A. R. Lazop. cit., p. 54.

32 E. Forsthoff Traite de droit administratif allemandraduit par A. Fromont, Etablissements Emilie Bant,
Bruxells, 1969, p. 156, nota 191. See also A. leagoop. cit, p. 93.

% The Romanian doctrine criticizes the thesis ofGreeman author regarding the fact thittdoes not separate
the governance act from the discretionary admiatste acts. See A. lorgovangp. cit, vol. Il, p. 93

% A, R. Laazr, op. cit, p. 54.

% |bidem.
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Furthermore, the law should be based, in orderet@iesent in a lawful state, on certain
values inherent to human beings (dignity, freedommpjerent to democratic society
(attendance, pluralism) and to liberal societyt{pgs respect for the rights and freedoms of
persons, subsidiary and proportional state intsroes This axiological right subordinates
state by content, the formal means being subomlitathe achievement of the values that
underlies the judicial order.

In the current doctrine there is a series of cotioep that aim to get beyond, form a
functional perspectivg the classical difference between the legislafiwection and the
executive function of the state, respectively betwéhe function of determination of the
content of the law and that of actual material ashment of law. Amongst these, some
mistake the functions of the state with the chamof the activities of the state institutions,
therefore within the binary, dualist conceptiongareling the splitting of the functions of the
state, the difference between legislative and exexus firstly transposed towards the
difference between the political function and thémanistrative function of the state,
difference complying to the law that becomes a fmgnprinciple establishing a general
political orientation, the government acting in theerior of this frame. The political function
and the administrative one are exercised by a Ighraf institutions, Government,
Parliament, Chief of State etc. and so the impedirntigat the same authority (Government)
contributes to the exercise of both functibu®es not exist.
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Abstract

State is a reality; it is present within the quddiadl life of the citizens and is framed by
numerous domains of social activities. Nevertheless an abstract concept, a support of
power and allows the establishment of the distimctbetween the governing and the
governed.

From a semantic point of view, the concept of staimes from the Latin word
“statuo”, which means “to put, to lay, to constigit The collocation “Status civitas”
referred in the Roman Empire to the manner of goviemt of the city. Romans granted the
word “status” a political significance by adding¢hdeterminant “res publidaroare! Marcaj
in document nedefinit, in other words public matter. “Res publica” defd also the idea of
leadership of the public life and of the state. rEfi@re, “status rei publicae” meant for the
magistrates and for the Roman people “the statthefpublic matters” in other words, “the
situation of leading the public lifé’ Romans used two different concepts referringtdtes
meaning, “res publica” (for the period of the redi) and “imperiunEroare! Marcaj in
document nedefinit. for the period of the empire (dominate). For teame type of political
organization of a human collectivity, Greek peapsed the term of “polis’.

The modern features that define nowadays the state not entirely reunited, not
even in the Roman Empire, or in that of the brebkeek polis, and not even within the
existing states during that period.

Keywords: public administration, federalization, state, goverent.

Introduction

Europe finds itself in the middle of reconstructidrhis is a great hope that might
come true if only history is taken into consideyatiEurope without history would be orphan
and unfortunate. Time is flying away and today asnbfrom yesterday and tomorrow is the
fruit of the past. A past that should not cripgie present but should help it become different.
The efficiency and nature of the state cannot likergtood without a previous research of the
origin and its historical moulding.

An adequate picture for a historical and politicesay is often spectral but the range
may change or extend, as for example during a wwwl. The change of great cultures,
centers and void powers of the empires, universéijions, slaveries, the apocalyptical

! Henri Brun, Guy TremblayDroit constitutionnel Les Editions Yvon Blais Inv. Quebec, 1990, p. 61.

2 For a broad image regarding the organization andtions of the polus in Ancient Greece, see GtfGlo
Cetatea gread, “Meridiane” Publishing House, Bucharest, 1992, gp4D; Pierre CarlieiSecolul al IV-lea
greq “Teora” Publishing House, Bucharest, 1998, pp-283; Edmond LevyGrecia in secolul al V-lea
“Teora” Publishing House, Bucharest, 1998, pp.183:2
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thinking and the hiliastical solution are found owke historical process as elements of the
frequently interrupted continuity.

The rest is the interchange between persistencecaadge, between relations and
collapsed continuities as an innovating continuantan existent full of reason but also the
tensed relation between change and force: the itapbrchanges took place until now by
force or unlocked the force as a result of intercatumstances (revolts, revolutions), or
external ones (wars) and often after a more compgl@xjuncture: internal and external.
Therefore, history does not let itself led into Hwecalled bed of Procust of the “primate of
external politics” or of the “primate of internalgditics”: internal and external factors are
constantly bound and often, they cannot be sepdrbtethe historical reality because in
many cases they are in their turn compound of im#keand external sub-factors.

One of the most fascinating phenomena of histompastension between continuity
and discontinuity, for the default of which conttgumight be misunderstood as a common
identity: continuity is the transformation of theherited factors and traditions. Any kind of
change, particularly within the complex environnsgris possible only by contacts and by
give and take of methods and ideas. Such entegpdsenot appear isolated and if they
appear then they are reduced or hindered.

We must underline the essential unit of the histdrprocess in respect of time and
space, in spite of the overwhelming abundance awmdrsity of human activities and
conducts. Numerous historical mechanisms are Viytieverywhere and they are always
available?

State is an ancient human institution that datorgtfiousands of years, since the age
of the first agricultural communities that cameoimixistence in Mesopotamia. In Europe, the
modern state disposing of numerous army forcesalfisower and centralized bureaucracy
and which may exercise a sovereign fiscal autharitgr an extended territory, is rather
recent, dating for four or five hundred years, sithe period of the consolidation of the
French, Spanish and Swedish monarchies. The ridghese states, able to ensure order,
security, law and the right to property potentiatesl uprising of modern world.

As we have seen, states have various functiortggrgositive or negative: the same
compulsory power that allows them to protect thghtriof property and to ensure public
safety, also allows them to enforce the privatgprty and to breach the rights of the citizens.
The monopoly of legitimate power that states eseraillows the individuals to get rid of the
fact thatHobbescalled ‘the war of everyone against everyane

It may be certainly asserted that in thé'2Entury, politics was influenced by the
controversies regarding the adequate size and piowéne states. The century began with a
liberal world led by the main liberal state of twerld: Great Britain. In proportion as year
passed, the century was liable to wars, revolutieasnomical crises, therefore this liberal
order of the world dissolved and the minimaliseldl state was replaced, in several parts of
the globe, with a more centralized and active seatgtate that granted itself with increasing
attributions?

A certain flourishing trend led to whé&triedrich andBrzezinski called in 1965 the
“Police Statéthat attempted to abolish the whole of the csokiety and to subordinate the
individuals to their own political ainfsThe size, functions and range of the state also

% See Imanuel Geissstoria Lumii din preistorie panin anul 2000“All Educaional” Publishing House, 2002,
p. 15 and next.

* Francis FukuyamaGonstrugia statelor — Ordinea mondiéla secolului XX|“Antet” Publishing House, 2004,
p. 10 and next.

® Carl J. Friedrichli Zbidniew BrzezinschiTotalitarian dictatorship and autocracg™ edition, Harvard
University Press, Cambridge, Massachusetts, 1965.



THE LAWFUL STATE WITHIN THE MEMBER STATES OF THREBEAN UNION

developed in the non-totalitarian states. This bgwaent, accompanied by the caused
inefficacy and fortuitous led to a counter-reactionder the form of Thatcherish and
“Reaganisrh The politics of the eighties and nineties wasrettterized by the return of the
liberal ideas in many developed regions of the evarhce with the attempt to stop or to
reverse the development of the state indfistry

The decrease of the size of the state industryth@slominant subject of the end of
the century, when the breakdown of the most extrdoren of statism Communism
supplementary quickened the move of decrease gbrthortion of the state within the non-
communist states, fact that was foregone since 1938ayek’ or, asHuntington?, started
“the third wave of democratization”

Max Weber® defined state asa“human community that claims the monopoly over
legitimate attributions of the physical force oncartain given territory. Therefore it is
reasoned to distinguish between the range of #ie sictivities, which refer to the different
functions and assumed aims of government and thee fof the power of state or the
possibility to plan and execute policies and to lengent laws correctly and transparently-
presently called the institutional ability of thate.

In regard of the functions of the state there isgemeral accepted hierarchy. The
majority of the population agrees that there israge of hierarchy: it is necessary that states
secure public order and defense, before offerirajtinensurances or free college education.
The document entitled/orld Development Reportfrom 1997 of the World Bank presents a
plausible list of functions of the statemihimal function¥ “intermediary functiorsand
“activist function$ It is obvious that this list is not an exhaustione. It presents a landmark
regarding the range of the state.

Although we generally have many classification @adors of the world states, we
cannot precisely position the states during difiestages of development of their functions
because thability of state varies from one administrative laurtity to anotherHence, many
countries, during the process of decrease of thgeraf the state, either weakened its force, or
generated requirements for new types of abilitidb® state, which were weak and inexistent.
Though, there exist values that indicate that treef of the institutions of the state is more
important, in a broad sense, than the range diutheions of the state. A good example is the
experience of the development of Western Europeravttee proportion of the functions of
the state is wider than in the United States aatckthre also more powerful state institutions.

Within the development economy, there has alwags lzeconcernment for the force
of the state that appears under different namdsidimg “governmerit “state ability or
“institutional capacity. Nowadays, the conventional wisdom is the oné Hsserts that the
institutions represent the critical variable fove®pment; they talk on a doctrinaire level, but
not merely, about the issue ofétting to Denmark Denmark being the model state,
generically speaking, where the institutions fumctvery well. Nevertheless, we cannot assert
that there is an optimal set of institutions budtitations that aim to bring forward a set of
values in the detriment of another one. Democriexgralism, decentralization, the principle
or attendance, social capital, culture, sex, etich&racter and ethnic conflicts, all of these

® Richard A. PosneiThe social costs of monopoly and regulatidournal of political economy, 83(4), 1975,
807-28.

" Friedrich A. Hayek brought forward since the madf XXth century the link between the communistest
and the modern state of social welfare, FriedrictiAyek,The road to serfdopJniversity of Chicago Press,
Chicago, 1956.

8 Samuel P. HuntingtofThe third waveDemocratization in the late twentieth centudpiversity of Oklahoma
Press, Oklahoma City, 1991.

°® Max Weber Essay in SociologyOxford University Press, New York, 1946.
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joined the mixture of development as important éagents for the final taste of the state
composition?

It is true that the governments of the developiogniries are often too big and
overextended for the range of the functions thay tiny to achieve. But the most urgent, for
most of the developing countries, is the raiséneftiasic force of the state institutions in order
to achieve those functions that are essential ahdhaonly their government is able to
achieve. The issue of the manner of getting to Dekns unfortunately irresolvable for most
of the states. Therefore, we identify the intelleeobstacle: we broadly know the difference
between these countries and Denmark and how wositdugéion like Denmark look like. The
problem is that we do not possess the politicalnada get there because of the insufficient
local request for the reform.

In the case of these countries that have the petrgpdo partially cover the road to
this Promised Land, we should closer concentrati@mlimensions of the statehood that may
be manipulated andotilt”. This meansoncentration on the public administration and the
components of the institutional projectMoreover, it is necessary to concentrate on the
mechanisms of transfer of the knowledge about thesgonents in the countries with weak
institutions. The deciders of the moment of develept should at least take the oath of
doctors to not harm” and to initiate projects that undermine and entadiae institutional
capacity in the name of its building.

Conclusions

The reformation of the EU institutions is in proggebut it is necessary to continue
until new solutions capable of adjusting the ingiinal structure and mechanisms to the new
EU formula extended to 27 states. There existedstilh@xist a range of problems that should
be solved in the context of widening and first bftiae enlargement of the budget of EU was
absolutely necessary in order to honor the suppitang engagements that emerged as a
result of the adherence of the Central EuropearEastern European countries.

The reformation of the EU institutions isime — qua - norcondition for its extension
to 27 states and inconsonant to the “open gatdgiypib seems that it might continue, even if
not for the very future. This is why the debategarding the political and judicial issue that
should be adopted in the event of the completegiaten of the member states continues.
The issue is 4s federalization a solution?

Admittedly, the future of any kind of system canbet certainly known. It is a truth
that has been scientifically proved. And this veoptingency regarding the future of EU led
to the representation of several scenarios inctutiie one that would solve the current EU
contradiction namely the existence of a veritaldechomical federatidnand of a so called
“political quasi-confederatioh?
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Abstract

The need to ensure the safety and health of thdoge® at work requires the
obtaining of a medical certificate. This certifieatestifies that the future employee is
physically and / or mentally fit and it must becoangéecisive condition for the existence of an
individual work, on the one hand, and an extrenelgortant condition for the health and
safety of the worker.

Keywords: certificate, medical, fitness, conditions, emplogtnkealth.

Introduction

For the legal and valid completion of an employmamitract a number of conditions
must be met. Some of these are common to the aaliclusion of any contract (capacity,
object, consent and case), while others are spetfthe individual employment contract. In
this respect are to be mentioned conditions sucth@£xistence of job, training of the future
employees, their seniority in work and specialtheaking skills and professional knowledge,
obtaining a medical certificate to ascertain thietperson concerned is able to provide that
work. Of the conditions listed above, the last vin# analyzed, as it detaches through
importance and specificity among other requireménisosed by law.

The medical certificate which finds that the one rquiring employment is fit for
performing the work to which he is committed by anindividual labor contract.

Being a subject of a legal work relationship, inieththe individual is obliged to carry
out certain activities on behalf of the employeralves not only the legal capacity, but also
the ability to work in a biological sense. That m&d requires the physical and mental ability
to work of the one providing paid work. Thus, indivals may be employed only under a
medical certificate confirming that their healtHoals them to perform the work they are
entrusted (Article 27 Para. 1 reprinted Labor Cotayv no. 319/2006 on health and safety at
work® establishes the obligation of the employer to eymnly people who, after medical
examination and verification of psychosocial skisll correspond to the task to be executed.
By Government Decision no. 355/2600n workers' health surveillance the procedure for
medical examination of workers was regulated, ot#mployment and during the execution
of the individual employment contract. Article 9rRa(1) defines being fit for work, saying

! Published in Official Gazette of Romania, parid, 646 din 26 iulie 2006.
2 Published in Official Gazette of Romania, parid, 322 din 17 mai 2007.
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that it is the medical ability of a worker to parfowork in the profession / function for which
the medical examination is requested.

Article 13 of the same Government Decision stimdahat the medical examination
of workers in employment aims to establish themess/conditional suitability/permanent or
temporary unfitness for work for the profession/jiumction and the place of work the
employee is nominated to work on:

a) compatibility / incompatibility of any diseaseepent at the time of the examination
and future employment;

b) existence / non-existence of a condition thataegers the health and safety of
other workers at the same workplace;

c) the existence / non-existence of any conditwh&h endanger the security of the
unit and / or quality of products manufactured emwvges provided;

d) existence / non-existence of a risk to the heailtthe public to which they provide
services.

The medical examination for employment is maddatrequest of the employer, and
its purpose, in principle, is to establish thedwling:

- The applicant's ability to work for the respeetiyprofession and workplace;
- Compatibility between conditions presented onngration and future employment;
- The person concerned is not likely to preseoblgms that would endanger the health and
safety of other employees, of the unit and / or dgu@lity of their products or services
provided or a health risk for the population itvess.

A patrticularly interesting issue raised by the ptgisand/or mental ability of the child
aged between 15 and 18. In this respect, intemmatigrovisions regarding children who work
become relevant. These are the provisions of tl@ @onvention, 182/1999 on the Worst
Forms of Child Labor and Immediate Action for thEliminatior? as well as the Government
Decision 867/2009 on the prohibition of hazardowuskwfor childrerl. Regarding children, it
is legally presumed that they lack the physicalefs / or mental state to perform hazardous
work and, therefore, the occupational medicine @ocannot issue a medical certificate to
state any skill, but a certificate required to matee a reality imposed by legislators
themselves, the provisions of the Labor Code beiagdatory on forbidding the provision of
such labor by childrén

Transposing the rules of the EU Law on equal treatmand the prohibition of
discrimination, the Labor Coél@lso expressly prohibits the request for pregnaests on
employment (Art. 27 para. 4). Subsequent to empénnpregnant women also benefit from
special protection measures on maternal.riskter medical examination adjustments of the
job to the anatomical, physiological abilities ahdalth of that person can be proposed.
Conclusions of specialized medical examinationeintiated by occupation-specific skills
are embodied in the professional abilities workesipeepared by the occupational physician.

In practice, however, this legal provision, whiobnters jurisdiction for concluding
files of professional skills only to the occupabmmedicine specialist physician, creates
disturbances, making the final exam often a meremdtity. The small number of

% Ratified by Romania through Law no. 203/2000, fsitald in Official Gazette of Romania, Part |, n@75n 17
November 2000.

* Published in Official Gazette of Romania, Partd, 568/14 August 2009.

® See, A. Dighici, Protegia copilului si a unor categorii speciale de persoari&Editura Universiitii din
Pitesti” Publishing House, Pitgi 2010, p. 109.

® Republished in Official Gazette of Romania, Parbl 345/18.05.2011.

" Government Emergency Ordinance no. 96/2003 onrnigtrotection at work, published Official Gazetif
Romania, part I, no. 750/27 October 2003 approvéth wmendments by Law no. 25/2004, amended by
Government Emergency Ordinance no. 158/2005 orelead health insurance allowances, published iici@iff
Gazette of Romania, part |, no. 1074/ 29 Novemig@s2
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occupational medicine specialists, across the cpucbmpared to the number of employees,
cannot solve the special issue of employment mediaminations and during execution of
individual work contacts. Therefore, it would bevadble that the two ministries, labor and
health, should review the competence of occupdtitiealth physicians. Otherwise, the
medical exam remains only an ineffective legal retime which does not achieve its
legislative purpose.

The individual employment contract - null and void on its conclusion without a
medical certificate - and its legal effects

Nullity is defined as civil sanction that comes agesult of non-legal rules that
establish the conditions of valid conclusion of bgal act, depriving it of any effects. Since
the individual labor contract is a contract witlttcsessive benefits, invalidity shall only apply
for future employment contracts, the employmentteat being terminated when finding
amicable or judicial nullity.

The Labor Code provides in art. 27, paragraphh@) the conclusion of an individual
employment contract without medical examinationllsha sanctioned with nullity of the
contract. By Law 40/2C1provision that the employment contract is valid dupmitting a
medical certificate to the employee after the cosion of the legal act if, on reading the
medical certificate follows that the one in questigas fit for that work was repealed.

Nullity as a sanction is regulated in art. 57 ofMao. 53/2003, the legislature giving
legal force to the opinions expressed in doctriver dime. These opinions refer to effects of
the invalid individual employment contract. In tlwase of failure to observe the legal
requirements for the valid conclusion of the indiwal labor contract, pending the entry into
force of the current Labor Code, rules of civil lavere applied, taking into account the
specificities of legal work relationships.

Nullity is determined by a cause prior or concomitéo concluding the individual
labor contractand it sanctions violation of general provisionanatatory for the conclusion
of the legal act and of their purpose. Theoret@stessments on the invalid individual
employment contract had as main object the legatebf invalidity, that is, termination of
the individual employment contract, provided by. &6, letter d) of the Labor Code
republished. Legislative provisions govern the ieation of the individual employment
contract only as a result of its nullity, after thellity was established by agreement or final
judgment.

It is considered that termination of the individdabor contract is a result of the
breach of the conditions required for the valid casion of the individual employment
contract when these conditions are essential Borény existence of the legal act in question.
This is the case of the lack of a medical certiigarovided for in article 27, paragraph 1 of
the Labor Code. This provides that a person magnygloyed only on the basis of a medical
certificate, which establishes that the one in tjoess fit for that work. Although the penalty
applicable for infringement of the requirement ireed by law is absolute nullity, affecting
the legal act as a whole, it remains a remediablléyy under Article 57. 3 of the Labor Code
republished. This happens even if the express lpgalision in art. 27 is repealed. This
provision states that, presenting a medical cedti#i after the time of conclusion of the
individual employment contract, certificate statithgit the person concerned is fit to work,
leads to retroactively validating the contract. INiylof the individual employment contract,
effective only for the future ex nung¢ not the past ex tun¢ due to the nature of the
subsequent benefits contract, in which the pargasn benefits, is objectively impossilile

8 Published in Official Gazette of Romania, parbl 825 in 31.03.2011

°|. T. Stefanescuratat de dreptul muncitWolters Kluwer” Publishing House, Bucharest, Z0p. 253

19 See L. Dima,Comentariu la art. 57 in Codul muncii, comentarie prticole vol. I, art. 1-101, de
Al. Athanasiu, M. Volonciu, L. Dima, O. Cazan, @i, p. 314.
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If there is no medical certificate, there is a kotallity, which affects the contract in its
entirety, so that it will be terminated as the efffef the finding of invalidity.

A special issue, both at theoretical and practeadl, is represented by the effects that
the invalid individual employment contract produaes individual employee rights arising
from individual employment contract execution. Thimsprinciple, the right to obtain wages
for work performed under a contract declared vanhains, as well as other rights arising
from being an employee, that is, seniority, lengtlservice in the public pension insurance
system, in social unemployment insurance and ithh@ssurance. This conclusion is drawn
from the practice of the Constitutional Court, whitated that "it is irrelevant whether nullity
is absolute or relative because, in no event caweflise incurred by the parties be canceled
(work performed, payment of wages and other rigims obligations) on the duration of the
contract™.

Conclusions

The physical or mental ability of the one requiriagnployment, for performing the
work that he is to be bound to by concluding thdivimual labor contract emerges as
importance among the specific conditions of vajidif the individual employment contract.
It is very important in this respect that the enyplo provides a specific evaluation of
occupational hazards of the future workplace of dme requiring employment, for their
doctor to analyze the compatibility of physical aadmental health of the employee with
those risks. The medical certificate issued byptimgsician becomes a condition of validity of
the individual employment contract and a legal rinsient particularly important in the
management of the occupational health of workers.
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Abstract

In this article | have approached the problems istdmination and of Rroma woman
in the contemporary period of time. It is possitai¢ake actions for promoting and observing
the rights of Rroma women and their families byorpoting the inclusion of Rroma women
and their children into the social life with thelpeof the programs that include education,
counseling with regard to the human rights, faatihg of access on the labor market,
promoting Rroma women and their children throughied social and cultural activities,
promoting a positive image of Rroma women in masdisn

Keywords: human rightslaw, discrimination, Rroma women.

Introduction

Romania demonstrated that the attention given ® ihinorities’ rights, to the
modalities of affirmation and protection of the mthand cultural identity, constitutes a way
of stability, peaceful living and social developieyur country possesses the institutional
and legislative mechanisms through which the rigiftdhe ethnic minorities are protected

By promoting the equality of chances it becomesiplesto contribute to the social
cohesion, both in the developing areas and at dtmnal level. The development of a culture
of the equal opportunities lies in the direct ingplion of all the social actors, both from the
public and private sector, but also of the civicedy. The social protection and the social
inclusion can be promoted through actions of fightagainst discrimination, of promoting
the equality of chances and the integration int® $bciety of the vulnerable groups that face
the risk of social marginalizatién

According to paragraph 2, art. 1, fraraw no. 202/19.04.2002 the equality of chances
and treatment between women and inirns defined the equality of chances and treatme
between women and men; this means “taking intowadcthe different capacities, needs and
aspirations of males and females and their egeatrtrent”.

In the provisions of art. 2, point b) and c) fraime Emergency Ordinance no.
67/27.06.200/the principle of equality of treatment is definasl representing “the lack of
any discriminatory treatment, direct or indirea, lmases of sex, especially with reference to
the civil or family condition”. The discriminatortyeatment lies in “any exclusion, restriction
or difference of treatment, direct or indirect,Jeeén women and mén

! C. Jura (coord.)Sistemul complementar de praieca drepturilor omuluisi de combatere a discrimindrii din
Romania “Editura Universidtii Transilvania” Publishing House, Byav, 2004, p. 5.

2 Egalitatea desansesi nediscriminarea. indrumarp. 4.
www.inforegio.ro/userl/file/Egalitatea%20de%20sartiparit. pdf.

® Republished in the Official Gazette of RomaniatPano. 150 from 01.03.2007.

4 Egalitatea desansesi nediscriminarea. Tndrumarp. 5.
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The forms of discrimination
» Direct discrimination— a person benefits by a less favorable treatmamt another
person who is, was or could be in a comparableatsitn, based on any criterion of
discrimination from the legislation in force.

* The indirect discriminatior- a provision, a criterion, an apparently neupraictice
that disadvantages certain people, based on ttexigrirom the legislation in force,
excepting the cases when these provisions, criterfractices are objectively justified
by a legitimate purpose and the means for reacthigy purpose are adequate and
necessary. Also, the indirect discrimination représ every active or passive behavior
that, through the effects that it generates, uifiegdtfavors or disadvantages, subjects to
an unjust or degrading treatment a person, a gafupeople or a community as
confronted to other in equal situations.

« The multiple discrimination— a person or a group of people are treated
differentially, in an equal situation, according twvo or several criteria of
discrimination, in a cumulative way.

* Harassment- any behavior that leads to the creation of dmidating, hostile,
degrading or offensive condition, on race, natidpalethnicity, language, religion,
social category, beliefs, gender, sexual oriemtato@longing to a unflavored category,
age, disability, refugee or asylum seeker, or ahgrocriterion.

* Victimization— any adverse treatment seen as a reaction tonplaot or suing,
regarding the infringement of the equal and indisitrately treatment. The disposition
for discrimination (the order to discriminate) — &so considered a form of
discrimination and represents an order received pgrson or a group of people from
another person or group of people to discriminate.

Example&

- Giving a smaller wage to a woman than to meroaigh they develop the same type of
activity and in the same conditions, breaking theqiple of “equal work, equal wage”;

- The refuse of employing a woman because sheegnant or takes care of a baby;

- The impossibility of a wheelchair person to endebuilding because there are not any
appropriate spaces for the access of the disaldeple (for example: stairs with safety
elements, platforms, doors that facilitate the asa# the rolling chair, for easy handling that
are placed to an accessible height, devices aftthghequipment);

- The interdiction, applied to all Rroma peoplefithing position or entering in certain public
spaces: schools, hospital, churches etc.

Rroma women must know and exercise their rightghAtnational level many NGOs
have projects through which Rroma women are inforadgout their rights and the access to
the labor market.

According to the public opinion from Romania, theage of Rroma women is
represented by mass-media, is one full of prejslistereotypes, being often subjected to
marginalization, racial discrimination and sociakclesion because of these negative
discriminations. The education of Rroma womennstkd, being motivated by the economic
component, but also by marriage. Among the probléras Rroma people face are: family
violence, prostitution, traffic of people, precarsoeducation, multiple discrimination on the
labor market, and marriage at early dges

www.inforegio.ro/userl/file/Egalitatea%20de%20satiparit. pdf.

® http://www.cncd.org.ro/new/formele_disciminarid@guage=en.

® lbidem,p. 6.

" Ana Maria Preoteasa, S. Cace, G. Duniirfmord.),Strategia n@onalki de Imburitdrire a situgiei romilor:
vocea comundtilor, “Impreuni” Agency of Community Development, “Expert” Publisg House, Bucharest

2009, p. 63.
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The Romanian Government strategy to improve Rroeaplp conditiohis the main
document of public policy regarding the social ustbn of Rroma people and treats the
problems of the Rroma minority.

According to The Plan of Measures from The Strategtythe health field it is
mentioned the growth of the access to the healtvices, accentuating Rroma women and
children health problems. Among the measures tigitactly refer to Rroma women is the
increasing in number of the health mediatdes the job of health mediator were employed
only women, most of them Rrgmi@aining trainers in the health mediation anel ithstruction
of the health mediators regarding the fighting agiadiscrimination towards Rroma people.
These measures concern rather the developmeriboélastructure competence, but they also
encourage the growing of health mediators thaRaoena womeh

The early age to which the marriages take placeR@ma people is a very
controversial problem. Teachers, the represengtiwehe local authorities, mass-media use
this social behavior as an argument for blaming ‘thlture” and “the mentality” of Rroma
people for their vulnerability in front of their s@us socio-economic problems. Actually,
marriage at a young age is not always an assuradifion. Each marriage is defined as being
a part of “the tradition” and is cherished espdgiamong the wealthier communities of
Gabors, coppersmiths and tent-dwellers, where tfamged endogamous marriages have the
social function of administrating the family foreiand heritage. Yet, there are few such rich
households — observation also sustained by thefaatathe investigations that refer to the
income and to the possession of durable consumgiamds. In other cases, the family
strategy of resorting to an early marriage is notivated by a recognized “tradition”. In these
cases, the early marriage can be the result ofaitle of an attractive opportunity for the
future. The young people follow the way of the commity in their family life, without
defining this “tradition”, because the lack of thikernative routes. For example, in the Miniu
community from Ploigti, the girls from the secondary school see lovd ararriage as a
possibility of escaping from the extreme povertynnich they live, of going away from the
crowded households in which they have to take oérineir younger brothers and sisters,
their cousins and to make their own families, whey hope they work less (as they confess
to the researcher who is also the Romani teaclmen fihe neighboring school). In this
context, of lack of alternatives, the immediateusoh of marriage (starting from zero and
settling to their own house) proves to be, finabytrap: the social mobility is low, the
precariousness is perpetuated, the young people tlagid children having very few
alternatives. Non-Rroma people who live in povedyditions in the segregated areas with a
large density of Rroma population, in ghettos or paor rural areas have a similar
matrimonial/family planning behavior. Talking towleRomanians with a modest economic
situation, | was astonished to find that they matryhe same age. V.1, 56 years old, brought
up without a father in a family with huge financ@bblems, married at 16 years old and her
son at 18. | realized that these early marriagesat specific only for the Rroma people from
Curtici, but also for the Romanians, and that #@idy age could represent an indicator of the
class not of the ethnicity. The fact that very dragks for marriage are practiced among the
rich Rroma people seems, in my opinion, to undertire idea that the local tradition and
certain features of the cultural identity are chaggslower than the economic situation
(Curtici, Goina, M 2007). The qualitative data icate the fact that in certain Rroma
communities, the family pattern suffers a changingcess: the age for the first marriage is
growing and the number of children is decreasingeowith the facilitation of the access to
information that refers to the family planning. Té&me thing also happens in case of some

8 Government Decision no. 430, from the"2& April 2001, published in the Official Gazetté Romania no
252, 18" of May 2001.
° Ana Maria Preoteasa, S. Cace, G. Dunginfcoord.),0p. cit, p. 64.
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similar studied groups (young families of non-Rrope@ple with low social mobility and few
opportunities) that do not live in the same poealareas or in poor urban enclaVes

The Rroma families are made at the early ageseopéntners, representing a “barrier
in the way of school attending and the finishingtleé superior education classes (high-
school, faculty etc.). The lower level of educatmaces Rroma people, obviously, on lower
positions on the labor market. In this context, $iteation of Rroma women is worse than
that of men: 35% of the married women started tbairple life at less than 16 years and 31%
during the period of 17-18. It results that twadlsifrom the Rroma women marry legally or
not until 18 year old, having no chance to gain tlexessary training for a modern
profession/job, that is high-school or vocatiordiaol™!. The number of Rroma housewives
is 4 times bigger that the share of women at thigoma level, demonstrating the weak
participation of women on the labor market

Another field in which Rroma women can be foundhis child protection, education
and cults, where is identified the necessity foaleating the participation of Rroma women
to programs of child protection, defense and edoicaBecause it is approached the theme of
discrimination in schools, the introduction of sodisciplines for the prevention and for the
fighting against discrimination in the school caulum, is a beneficial measure for Rroma
womert’,

Beneficial effects are also felt in the fields efeducation and communication, both in
the establishment of inter-institutional relationshurch, school, penitentiaries, health
facilities or social assistance or counseling & and of relations between generations:
children, parents, grandparents, with positive eganences on future generatitins

Rroma Women Association from Romania is a non-gowental organization that
carries out its activity in the protection of thenlan rights and social inclusion. RWAR has
as objectives the improvement of the access orathe market of the Rroma women, the
facilitation of access to quality education, thesuamBg of education for health and for
reproductive health for women, the assuring of aloassistance, the protection of Rroma
women and childrefa

Among the projects and the programs that are dpied by RWAR can be
mentioned:

1. Literacy courses for the traditional Rroma womemaRcier: World Bank — SOROS
Foundation;

2. Program of information regarding the contraceptiand family planning in the
communities of traditional Rroma people — Financ&ROS Foundation;

3. The training of 20 young Rroma people, boys anld,gits mediators — Financer: Save the
Children and MSF;

4. Newsletter “Femina” for informing — USA Embassy 8&ucharest; Mama Cash
Foundation; East — West, NY, New York USA;

5. “Femeile Rome Pot Reusi” (Rroma Women Can Succeguidject financed through The
Stability Pact in the South-East of Europe in parship with the Otto Beneke Foundation —
Germany;

19G. Fleck, C. Rughinig/ino mai aproape. Incluziungaexcluziunea romilor in societatea romanease azi.
Human Dynamics, Bucharest, 2008, p. 31.

' G. Duminia, M. PredaAccesul romilor pe pi@ muncij “Editura Girtii de Agribusiness ECA” Publishing
House, Bucharest, 2003, p.25.

2 |bidem p.26.

3Ana Maria Preoteasa, S. Cace, G. Duminica (coag.)¢it, p. 64-65.

4 Elena-Ana NechitaReligion and its impact on criminal investigaticn, AGORA International Journal of
Juridical Sciences, No0.2/2011, Agora Universitys8rg. 408-409.

'3 http://www.incluziuneafemeilorrome.ro/despre_afrr.

% 1dem.
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6. The creation of the first network of Rroma Womerthe South East of Europe NGOs -
Financer: SOROS Foundation;
7. The Creation of the first web site of this netwofkRroma Women NGOs.

During April 2011, in Braov and in the western and south-western regions fro
Oltenia, was developed a project to help Rroma wotonefind a working place. During the
“Barrabarripen project — an inter-regional modelrafiusion for Rroma women”, are chosen
120 Rroma women, between 18 and 46 years old thabtlhave a main qualification or have
a qualification, but it is not solicited on the tabmarket. In the project, 12 companies
participate and offer practice classes. “The emplpgompanies receive subventions for each
Rroma woman that they hire. Altogether, in §#ng 12 company managers will attend inter-
cultural courses, having as purpose the changeeoémployers’ mentality regarding Rroma
people”, said Radu Cglthe local coordinator of the projé&ct

Conclusions

Even though they have the same school educati@m&women remain at home in
order to take care of their family, unlike the nveimo get employed.

Usually, Rroma men find work easier than the wonlarthe actual period of time,
because of the economic crisis, unemployment l@asrgm Romania.

The economic problems have affected more Rromal@dbpn others because the
competition for a working place has increased,baljeing occupied by people who are very
well prepared in that area.
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Abstract

Even if in the remote past, international right niasted itself quite reluctant in
accepting and, in materializing the internationgte liability, for damages brought to the
environment, in the second half of the 20th centuryhis domain several legal international
universal or regional instruments were adopted,lyimgy a general or special character, the
problem of environment protection becoming one lef tnajor preoccupations of the
international community, which was faced with théastrophic effects of some events which
had a devastating result upon the environment, sschthe accidents of the Torry Canyon
tanker vessels in the year 1967, Exxon Valdezarydar 1992, Prestige in the year 2002, the
accident from the Sandoz plants in Switzerland amat, least, the nuclear accident at
Chernobyl (Ukraine) since 1986.

Key-words: international liability, environment right, enviromental pollution,
environment international law, protection.

Introduction

The prolonged pollution of the natural environméetermined the accumulation of
contemporary ecological problems, which manifestdisharmony between the created and
the natural environment, producing not only thetdegion of ecological balance, but also
an adverse reaction, of the type of a boomerargetivironment becoming less favorable for
achieving the social and economic activities, foe human life, which can no longer be
considered the biosphere center. For that reasbe,dtates need to collaborate in order to
establish, at an international level, the most addq measures meant to ensure protection
and improvement of the environment which implies ordy material and organizational
efforts, but also the development of certain sdientonceptions meant to determine a new
attitude towards the environment, based on therreiiation of humans with nature.

Basic principles regarding international liability for facts that affect the
environment

In the domain of environment law, the internatiolnebility has a reduced impact and
presents numerous particularities, the major oljedieing the prevention of degradation, as
ecological damages, are regularly irreversibleifficdlt to control and evaluateand the cost

! For example, the nuclear accident in Cernobyl éifle, 130 km NW of Kiev), from the date of 26th Apr
1986, when reactor no. 4 of the energy-nuclear polamst from Cernobyl exploded during tests and wehos
effects were devastating. Another accident, fromae recent date (March 2011), is from the nuclzgran
powerplant in Fukushima that experts in the doneainsider more serious that the one in Cernobyt kEsted
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of restoring the affected environment (if it is pidde) becomes exorbitant and does not
present a complete and effective compensation. dere legal regulations do not impose
absolute prohibition to pollute in certain domaiastually authorizing a reasonable manner of
polluting.

In establishing sanctions for acts that affectéhgironment the same principle will
be applied, in conformity with which the infringemeof an international legal norm engages
liability of the guilty subject of internationalu&.

The liability for acts that affect the environmen&y be civil (for ecological damages
produced), criminal or conventioigfor acts that breach the environment protectemgime),
or may generate actions in contentious matters rdega environment administrative
authorizations.

At an international level a oscillation between lpulnternational law procedures
(consecrated in treaties) and the use of privateni@chanisms (especially admitted in states
practice), which offer a profile different from theternational liabilities for environment
damages.

The central problem — determining certain crimest re specific to environment
damage, which would globally repress the ecologitieit — has not yet reached a concrete
solution, thus the effects of control and sanctionshis domain do not yet have complete
efficiency.

The liability in environment law is based on thinpiple “the polluter pays” which
was sustained for the first time by the Organizatior Cooperation and Economic
Development in a series of recommendafipheginning with the years 1970.

This principle shows that the polluter should suftee costs for establishing
prevention measures and pollution control, for #wevironment to present itself in an
acceptable state; in conformity with the Recomméadaf the Organization for Cooperation
and Economic Development C (74)223, the cost cddhmmeasures should be reflected in the
costs of goods and services which cause pollutisimg production and/or consumption

Subsequently, it has been considered that thetpolaust also suffer the cost post
factum meaning the cost of repaying measures; for exammh the C (81)32
Recommendation of the Organization for Coopera@ownl Economic Development, it is
shown that the polluter is also liable for “thegeaable repair actions”, in case of spilling the
oil into the sea.

longer and implies multiple reactors. The Japannagefor nuclear security classified the accidernfr
Fukushima of 5th grade on the INES scale.
(http://www.euractiv.ro/uniunea-europeana/articl@sdisplayArticle/articleID _22452/Expert-rus-Accidah
de-la-Fukushima-este-mai-grav-decat-cel-de-la-Cahioml accessed in 20.09.2011).

We appreciate that, involving a fortuitous everte tnuclear damages are produced by natural causes?
(earthquake), in this situation not debating tlability issue in conformity with the Convention exding civil
liability for nuclear damages, adopted in Vienna, the 21st of May 1963, entered in force on theh 1dft
November 1977, to which Romania adhered in confiyrmith the Law no 106/3 October 1992, in the Qéic
Gazette of Romania no. 225/15.10.1992.

2 The first time liability principles were applied the domain of environmental law is related to Feeindries
business in Trial, from June 1941, in litigatioriveeen Canada and the United States of Americdy@rdomain
of atmospheric pollution.

% Penal and contravention liability constitute arfiable repressive environment law”, its main fuootbeing of
protecting natural values acknowledged as beingitapt for society.

“ The notion of “polluter” was defined by the Recoendation of the European Union Council from the @th
November 1974, as being the person which, in a&tdorindirect manner, causes damage to the enmieon or
which creates the conditions that lead to thisytlieg.

®> See the Recommendation C(72)128 from 1972 regagliiding principles concerning international ecoio
aspects of environmental policies, the Recommeoladi(74)223 from 1974 concerning the implementatibn
the principle the polluter pays the Recommendation C(89)88 from 1988 regardimggiimplementation of the
principle ‘the polluter pays, for accidental pollutions”.



CURRENT ASPECTS REGARDING INTERNATIONAL AND NATIONABILITY FOR ACTS THAT
AFFECT THE RIGHT TO A HEALTHY ENVIRONMENT

The liability institution in environment internatial law is based on the principle of
state liability for ecological damages, which wamsecrated in the Rio Declaration of
Principles, from the year 1992 (principle 21)

The main obligation of the states, in conformityhwihe written law and customs, is
to act as not to harm the laws of other states phinciple being also stipulated in the
international jurisprudence regarding environment. |

In the domain of environment international law, tiadility for prejudices caused by
an illicit activity per setend to be more and more channeled to the persundetains a
decisive economic power upon the activity that hatnthe environment, situation firstly
consecrated in the conventions of the nuclear domai

The orientation of liability to a person was alsthsequently achieved by means of
conventions from the liability domain for damagesised by pollution with hydrocarbons,
and then from other activities dangerous for thérenment.

In the conditions of incertitude regarding interoaal state liability, the solution
advanced in practice, including in internationalnwentions, for damage compensation,
consists in the transfer of this matter to an irdilial level, as an issue of private international
law, which is resolved within the framework of dastie jurisdiction. In this particular
situation, repairing the damage is primarily ttabiiity of the person at fault for breaching the
environment norms, and the state has a subsidajtly.

The arbitral jurisprudence and the jurisprudencéhefinternational Court of Justice
contributed, by the decisions pronounced in theeisg the establishment of the principle of
state liability in issues of cross-border pollufion

Regardless of the activity developed, the statedialle to ensure states compliance
with environmental laws or of areas which are nglated to a national jurisdiction, in
conformity with the requirements of the internaabenvironment law. The new perspectives
of sciences and technological development musakentinto consideration in the context of
necessity for conciliation of economic developmiergnvironment protectich

A unique issue which arises in the internationalimmment law is international
liability for damages brought to theommon heritageto the “areas beyond the limits of
national jurisdiction”. The necessity of liabilifgr the prejudices brought to the environment
in certain common areas (seabed and ocean floor fnatside the national jurisdiction, the

® Together with states, liability may also incumbem intergovernmental international organizations,
movements/ populations that fight for national fdteon, as well as on Vatican in the domain of publ
international law.

" See the Conference in Paris from 1960 regardiadiability towards the third parties in the domainnuclear
energy, entered in force in 1.04.1968, supplemelyettie Conference in Brussels from 1962, entarddrce in
1974; the Conference in Vienna from 1963 regarding liability for nuclear damage, entered in feron the
12th of November 1977, amended by the Protocolieniva from 1977; The common Protocol referringhte t
application of the Conference in Paris, adopted988; The Protocol regarding additional compensatar
nuclear damage, adopted in 1977 at Vienna, the &udion from Brussels from 1962, regarding the ligbof
nuclear vessels.

8 See, for example, Arbitrary Sentence from the ftMarch 1941, regarding the Trail Foundry caseitéd
States of America vs. Canada), according to whidéh ¢onsidered that, based on the principles tefrivational
law and the one from the United States law, nestaéntitled to use its territory or permit itsage in the sense
that smoke will produce damage on the territoryanobther state or to the properties of persons fitsm
framework, if there are serious consequences atiteiprejudice is proven by clear and convincinglence.
The intervention of international jurisdiction inet domain of environment law is limited by the quasstence
of coercive means, being also subordinated todkersign will of states.

° If the existent international law, regarding thetpction and monitoring of environment does natipalarly
prohibit the use of nuclear weapons, it howevendsiforward important considerations of an ecolalgozder
which must be taken into consideration adequatelthe framework of regulating principles and apahile law
regulations in case of armed conflicts (Internagloourt of Justice, 20 December 1974, The Nuclear
Experiments Case, New Zeeland against France).
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extra-atmospheric space, Antarctica) is stipulatethe dispositions of certain international
treaties®, treaties which frequently embody flexible procestuof amendment and plans of
action which imply complementary measures. Likewiseme international conventidhs
which target environment protection recommend stat® adopt, at a national level,
regulations which will protect the environment ihetdomains that are the subject of
conventions and that sanction the acts which leadfécting them.

Adapting to the international requests of Romanian legislation regarding
environment protection

An increasingly evident characteristic of the intgronal law is reflected in its
unifying role of environmental law at state levelhich by their richness and diversity of
iIssues approached, doubled by the natural envirotahenity, offer the national legislators a
common source of inspiration and a unique pointeéérence by which the premises of a
common, uniform and universal environmental law b created.

In order to become effective, international envimemtal law must be integrated at
the level of domestic legal order of states. Thgsaaf acceptance vary, but the fundamental
rule is the one that international law is mandatéoy states, which determines the
assimilation and application procedure of normsiwithe domestic internal order.

The Romanian Constitution from 1991, reviewed ie {fear 2003, consecrates the
fundamental right “of any individual to a healthpv@onment and which is ecologically
balanced” (art. 35). From formulating the text, wéer that this right is known by both
natural and legal persons, individually speaking.

In accordance with the international requirementéich recommend states to
elaborate measures and sanctions for ensuring mioement protectiolf, with the
regulations of the European Union, as well as tibermational practice, our country regulates
legal liability for not complying to the environmeregal laws, by the Emergency
Government Ordinance no. 68/2007 regarding enviasrirtiability, referring to preventing
and restoring the damages upon the environment.

1 The treaty regarding the prohibition concerninglear weapons in the atmosphere, the cosmic spate a
underwater, adopted in 1963; the Treaty concerpiimgiples that govern state activity in the exfdton and
usage of extra-atmospheric space, including therMaow the celestial bodies, adopted in 1967; tleatyrfrom
Washington referring to Antarctica, concluded irs@&nd which entered in force in 1961 (Romania eethéo
the Treaty regarding Antarctica by the Decree nof26m 21 July 1971).

1 The Convention of the United Nations upon the mataw, concluded in Montego Bay (Jamaica), orilité

of December 1982; the Convention in Vienna regaydie protection of the ozone layer, concludedhen22th

of March 1985; the International Convention regagdthe preparation, response and cooperation i@ ohs
Hydocarburs pollution, adopted in London, on theh36f November 1990; the Convention regarding the
transboundary effects of industrial accidents, aafed at Helsinki, on the 17th of March 1992; then@ntion-
framework of the United States regarding climatergjes, signed at Rio de Janeiro, on the 9th of M&?; the
Convention of the United Nations for preventing etéfication in the countries which are confrontetith
intense draught and/or with desertification, esgcin Africa, adopted in Paris, on the 17th ohduL994; the
Convention regarding access to information, pulpléticipation to decision making and access toigest
concerning environment issues, adopted at Aarhuthényear 1998; the European Convention regarding
landscapes, adopted on the 20th of October 200F)drence; the Convention regarding persistent rioga
polluters, concluded in Stockholm, on the 23th @&y\2001, etc.

2 The International Declaration from (1992) presehésnecessity of a national legislation regardiaigility for
pollution and other damages brought to the enviemnby international offenses, which is elaboratgdhe
states; they will perform ways of action in frorfttbeir courts, for the restoration actions of #héssses or
damages.



CURRENT ASPECTS REGARDING INTERNATIONAL AND NATIONABILITY FOR ACTS THAT
AFFECT THE RIGHT TO A HEALTHY ENVIRONMENT

The costs of prevention and restoration activitiessuffered by the perpetrdthand
restoration of the damage concerns the deterimatimaused to the species and natural
protected habitats, upon the waters and%@ihd is achieved by reducing them to their initial
stage, by a primary restoratidncomplementary or compensatory.

Together with the tort liability, which aims to tese the damages produced by illicit
acts upon the environment, the law also reguldtesdntraventionaliability specific to this
domain.

Thus, the Emergency Government Ordinance no. 195/2ith the subsequent
amendments and additidfisestablishes numerous categories of contraventidtisn the
liability of the central and local public administive authorities, of natural or legal persons,
for not complying with the liabilities which refets: regulatory procedure regime, dangerous
substances and preparations, waste, chemicalZersi) etc.

In conformity with art. 96 from the Emergency Gawaent Ordinance 95/2005 the
environment contraventions are sanctioned a fin@500 lei to 7000 lei for natural persons
and from 25000 lei to 30000 lei for legal persons.

Similarly, contraventions are established for abst damage the environment in:
Water law, Law concerning atmospheric protectiow lan the safe deployment, regulation,
Authorization and control of nuclear activitiesethirorestry Code, Law of hunting and
hunting protection, veterinary law, etc.

As in other countries, taking into consideratiorieinational regulations in our
country, dangerous acts for the environment wecgnmnated, thus creating the category of
“ecological offenses” which are sanctioned with glesrimes®.

The Romanian penal code in force sanctions ceatets by which the environment is
being affected, such as:

- performing any operations of importing waste esidues of any nature or other
dangerous goods for the population health andh@renvironment, as well as introducing in
any manner or transiting them on the country'sitey, without respecting the legal
dispositions (art.302);

- polluting, by all means, thwater sources or networks,it becomes dangerous for
the people’s or plants’ health (art.311);

- Production, production, possession or any othggration on the movement of
products or toxic substances or drugs, cultivatbrplants for processing containing such
substances or toxic substances and products teatinlgese without any right (art. 312) etc.

'3 Transposing Directive no. 2004/35/CE, the EmergeBovernment Ordinance no. 68/2007 establishes that
the operators are compelled to adopt measuresoiy jractices in order to minimize the risks ofréages or
take measures of restoration, necessary in cgs®dficing the prejudice.

1 Art. 2 § 13 from the Emergency Government Ordigame. 68/2007.

15 “Primary” restoration supposes any measure of dymwehich restores the natural resources or senticése
initial state or to a close state relating to tuer.

16 “Complementary” restoration supposes any measireroedy which compensates for the fact that prymar
restoration did not lead to the complete recovéithe natural sources or services prejudiced.

7 “Compensatory” restoration implies any measurenn&acompensate the natural resources and setaises
which took place between the date of producingpifedudice and the moment in which primary restoratvas
fully achieved.

®The Emergency Government Ordinance no. 195/ 20G5 pualished in the Official Gazette no. 1196/2005,
was approved with amendments by the Law no. 26®2@%n amended and completed by the Emergency
Government Ordinance no. 57/2007, the Emergencyefpovent Ordinance no. 114/2007 and the Emergency
Government Ordinance no. 164/2008.

¥ The issue of environment offenses has been def@tedany years within certain European and intéonal
forums. For example, in the year 1998, the Eurofgamcil adopted the Convention regarding the ptade of

the environment by measures of penal law, andaryéar 1999, at the reunion from Tampere, a uniafforts

was demanded, in order to agree upon the defisitioffenses and common sanctions, referring tonéed
number of criminal sectors, including the enviromtneriminality.

128



D. S. Paraschiv

Moreover, the Emergency Government Ordinance no5/2D95 regarding
environment protection sanctions certain acts whiehconsidered offenses, when they tend
to endanger the human life and health, animal geta#’.

Conclusions

Accelerated globalization of environmental problesnsl the aggravation of some of
these, such as climate changes, require a new agpran which the major objective is
preserving and ensuring the survival of the speewsch implies a globalization tendency of
the environmental law.

This must establish long-term objectives — except dovernment periods and
electoral calendars — meant to promote a developmenoderate terms, which would lead to
socio-human issues reconciliation with the mainteearequirements and the perpetuation of
a balanced, ecological and quality environment.

At a legal level, some evident tendencies may bsewofed: the extension and
generalization of the constitutional environment,léhe acknowledgement and consecration
of the fundamental right to a healthy and ecoldfjidaalanced environment, but also of some
principles ( as the concept of precaution), incedgsrocedural safeguards, diversification of
economic and fiscal instruments and their increassof environmental action, increasing
the role of civil society and the public in achiegiregulatory environment, establishing a
proper system of liability, including through thedaption of specific sanctions as
environmental law.

Thus, in the domain of environment protection tlsaklishment of sanctions is
imposed, by international instruments, against gtevpolluters or guilty states, in the
situation in which acts constitute major implicasaupon the environment.

Likewise, we consider that extremely grave acts,iciwhproduce veritable
catastrophes upon the environment, should be iedlud the category of international crimes
stricto sensuthus the guilty one that produced them will baniphied by the International
Criminal Court.
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Abstract

Generally speaking, deviance and its specific gededinquency, are associated with
a lower social status, to the individuals which areder the poverty line. Expression as “he is
stealing because he has nothing to eat", "he topkeae of bread to feed his children”, are
used to provide mitigating circumstances for bebesicontrary to social norms. But in
practice, not just those from disadvantaged sodia$ses (lower class) commit criminal acts,
but also representatives of social groups whiclejadly speaking, are over the average. They
are part of the upper class. Then who are thesmioals and why they are called "white
collar"? The answer to these questions will be ghbject of this paper, with which we’ll try
to identify potential perpetrators of such crimesdato find out what characterizes and
distinguishes them from other types of criminals.

Keywords: “white-collar”, criminality, social structure, psyological traits, offence.

Introduction

Starting from the most succinct definition of tlewidnce — as “a difference negatively
perceived®, we can expand the discourse on the subjectsHik@appearance of deviance, its
nature and the factors influencing the manifestatd this phenomenon.

Sociological point of view will be described, relyion the theories developed by
Durkheim and many other authors, analyzing theamtiatus of deviance and placing it on
the normal- pathological axis.

The psychological perspective on deviance will tesgnted in parallel and compared
to the sociological one, trying to determine thenpof intersection of the two sciences, in this
field of deviance. From the psychological poinvigw, the specific features of 'white collar'
deviants, will be analyzed in terms of behavior attdudes.

In order to talk about deviance, as a specificedéhce, it is necessary to have an
object of comparison. What is this for the devightéhat we have in mind, when we claim
that someone “deviates”? Durkheim argues that &bject of any science of life, whether

! M. Cousson, Raymond Boudon, (coor@atat de sociologieHumanitas Publishing House, Bucharest, 1997.
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individual or social, is to define and explain th@ermal state, as antithetical to its oppdsite
called in our case, deviance. The dichotomy nordgviant, give rise to another, the one
between normal - pathological, that is because avetalk about normality, even speaking
about deviance. Some of the offences and their ¢inpa society are perceived as being the
result of the behavior from a person which is duhe mental state. We are talking about the
violent, cruel crimes, the rape, crimes that hanmons and children in particular.

The main criterion to determine normal or pathatagicharacter of a social fact is its
generality. The more a fact is considered frequens, perceived as normal, but it must be
linked to a particular time and the social contekhis is the point where the cultural
differences emergence, in acceptance or rejecfioertain social facts. What is to blame in a
certain society is absolutely normal to anotheg.(¢he marriage arranged by relatives,
between minors). Also the facts convicted by sgci@ta certain moment of its evolution, are
now accepted as normal (cohabitation of young ebpfore marriage or "trial marriage”).
Society is therefore governing the appearance @appearance of deviance. Some forms of
deviance are impossible to occur without a cerdagree of development and standardization
of social reality. For example, the “white collaringe” or crime of the respectable and
respected individuals occurs only when the subjegi®ble to commit this type of crime are
in auspicious areas, such as business, real esttiteads, insurance, weapons, banks, public
facilities, oil industry, politics etc.

The term “white collar crime” was introduced by &utherland and refers to crimes
committed by the rich. The delinquent activity gpecto this notion, refers to tax fraud,
illegal sale, securities fraud and property, emlement, manufacture and sale of dangerous
and illegal products, environmental pollution, théfhe same author proposes, as a way to
learn about the occupations involving the poss$ibito commit this type of offense, the
exercise of answering the question: “What are th@iu practices in your profession /
occupation?

That way is made the distinction between two caiegoof delinquency: the white
collar, which involves the use of position and &meployment status and whose authors are in
the middle class, or practicing a specific professand the powerful delinquency, involving
the authority conferred by holding a social posit{@.g. the acceptance of bribe to favor a
decision). Compared to the crimes of subsisterm®ndtted by the poor, whose motivations
are related to the satisfaction of primary needspaling to Maslow's hierarchy of needs, at
first sight “white collar” crime lacks the motivati. This is where the status of who commits
crime occurs! While acts of deviance, related tbsstence needs are sometimes committed
spontaneously, civil offenses come as an assurakgdwhen accepting an employment status.
A person who relates to the members of his emptpgiganization, may be the subjected to
the pressure of engaging in some specific and teangprofessional activities: because,
sometime, other members of the organization areled in such acts, it becomes mandatory
that all resort to a certain type of antisocialgice, other reasons may be the effort to
maintain a favorable status, which was hardly tedclor the desire to grow professionally,
even if this means a rupture in terms of sociahmrTalking about status and comparing the
two types of deviants, located at opposite poldslenthe crimes of subsistence implies that
the poor steal from those who have resources andften caught and punished, in the case
of the “white collar” crime, the passive subjecfscame are generally poor people, who
could not fight back. A representative examplehe bne of the pharmaceutical industry,
which by its direct effects on the population isremadangerous than a robbery, or a trivial
theft. The example is not talking about a singlespe who commits an offense, the
responsibility is dissipated and moral author iagsually a group of people, who often have

2 E. DurkheimRegulile metodei sociologicAntet” Publishing House, Bucharest, 2004.
% E.H. Sutherland, D.R. Cressdrinciples of CriminologyJ.B. Lippincot Co., Philadelphia, 1966.
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led the negative effects through their decisiors mot doing anything specifically. In such a
situation, even if someone would like to make pestiit would only be a fight with a
“system” without ever been able to “see” the pemiets. In this category we may also
include the “corporate homicide”, which consists afcidents that occur at the workplace,
due to unsafe practices, the illegal working candg or lack of job security.

Another differentiator aspect is the violence aggdrassion involved in committing
the offense. While some of the behaviors “univdysapressed by society’such as murder
and theft, are committed by offenders from the diisataged classes and involve violence, at
a first glance the “white collar” crimes are “cléaBut if we consider the degree of risk and
the social risk involved in this kind of offenses, many cases, the latter are much more
serious, speaking in terms of the materials inviblaad the effects propagated, on medium
and long-term. Regarding the effects, Sutherlagdes that “financial losses caused by white
collar crime, no matter how large, are less impurthan the harmful effects on social
relations. White collar crime violates the socrakt and generates distrust by affecting social
morals and causing widespread disruption. Othexsyyd crime have a relatively small effect
on institutions and social organizatién”

Also from the sociological perspective we are déstng about the administrative
segregation of the criminals. The theories say titatintervention of the law enforcement is
determined by the social position of the personceamed. While the subsistence crime
authors are involved in the judicial inquiries am@st often the retention is proposed as a
solution of rehabilitation for the one who commtéhe crime, in case of the white-collar
crimes, although it was found that they are momegdeous to society, the primary means of
investigation is the administrative inquiry and gwodutions are represented mostly, by fines or
administrative penalties.

From the psychological perspective analysis of grahbehavior should be judged by
its conditionality. The human subject internalike surrounding reality, and in the same time
the social reality, correlating it to previous pmral experiences, inclinations and skills gained
in the ontogenesis course. According to the gertagory the criminal behavior is learned,
like the most of human behaviors, and it is learbgdmitation, in the interaction with other
human individuals. In the process of “shaping”,dramg and transformation of the human in
a social individual, the most important factors:%atiee family, the pair groups, the school and
the media. The importance of family is evident #nd manifested in what our folk culture
calls “the seven years spent at home”. School ashin educational role in “forming the
character”. About the media influence, its way améction of occurrence, and the positive-
negative aspects, it is much to discuss but theeptecontext is not favorable to the
development of such a topic.

The “pair group” factor was intentionally left thest, because recent studies promoted
by psychologist Judith Rich Harfjsargue that it is even more important than theilfam
influence to the individual. Affiliation groups ammposed of people from the same age
category or with similar ages, who share commoer@sts and similar concerns. These may
be groups of students who practice sports, “thg'gaom the block etc. What is important is
that individuals of the same age, especially indhse of teenagers as members of specific
groups, do not feel pressure from the parentseop#éuisons representing authority, so learning
and imitating behaviors is easy and very attainable

Discussing the specific human subjectivity, anotissue that deserves attention, is
that of understanding and mastering rules impogesbbiety. In this case, the most important

4 M. Cusson, Raymond Boudon, (coorfliatat de sociologieHlumanitas Publishing House, Bucharest, 1997.
® E.H. Sutherland, D.R. Cressdrinciples of Criminology,).B. Lippincot Co, Philadelphia, 1966.

® . Mihailescu,Sociologie generdl Polirom Publishing Houséasi, 2003.

" Judith Rich HarrisThe Nurture Assumptigifouchstone, New York, 1998.
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role in psychological terms is the role of the laage, as reflection of language acquisition.
They say the justice is blind and all individuale &qual in front of the law. Pleading the
ignorance of the law or the rule, it is not perputt The question is: what does each individual
understands from the rule and how is it internaljaa order to respect it? How is a person
relating to the norm? The answer was already peakitby correlating it to previous personal
experiences, inclinations and skills”.

Speaking about “white-collar”, as any other behgwwen the criminal one is learned.
“A social group can be organized in order to praam@iminal behavior or against this type of
behavior [...] The fact that an individual is crimal or not, is determined by the frequency and
intensity of contacts that the individual has wittle two types of behavidrand the forms of
the individual criminal offenders and specific aityi is determined by the affiliation to a
certain social group (family, education level, geation, income, housing), etc.

Regarding the attitude, in the case of “white gblthere is a specific type of pressure
constantly exercised on the individuals: “the sbc@mpetition®, or the dream to succeed,
which require the evidence of consistent attitudenf those involved. While the plan of
subsistence crime lies in the necessity to sapsiynary needs, “white collar” crimes are
committed for the power, the social status, thesdmpmplishing the Social ego’s necessities.
In the American psychological literature the terchdracter”, which means stable personality
traits, was assimilated to the term attitude. Isagd that only “attitude counts” and that the
achievements and failures in the personal and gsafeal life are due to the individual’'s
attitude. Attitude is regarded as a resolutiontsgyg as a resource which if it's properly used,
can bring you everything you want and also therddssocial status. What is the specific set
of attitudes for “white collar’? How do these ingluals appear to others? We treat separately
the attitude towards self and the attitude towdh#is. In terms of attitudes towards his self,
the “white collar” offenders are using their memndources to “hypnotize themselves” and to
make them suggestible to success. Regarding thedatttowards others, it is important to
consider the way the delinquent relates to hismagt But in the given circumstances of the
crimes of power, the uneven nature of the relabignbetween victim and offender is easy to
imagine. It is clear that “white-collar” offendenave problems in this relational area.

From personality point of view, to succeed, it ecessary and required that subjects
from “white collar” category to show: organizatiofgold blood”, risk taking behaviors,
perseverance, persuasion, openness to others,der ¢o establish social contacts, an
intelligence above average, developed languagds skil order to work with people,
motivation, willpower and also features enhancedhm negative: lack of empathy, lack of
emotional arousal, lack of personal involvemenhizmd traits (detachment, coldness in the
relations with others). All these features are péithe offender’s “personality profile”, must
be strongly manifested, so that success to be gigme

Returning to normal - pathological dichotomy, tlsyghology of personality disorders
recorded as an independent disorder, the antisatgrder whose symptoms are the
following: “not conforming to social norms, obsergi laws and committing illegal acts
constantly, constantly lying, intimidating and wgideception for the benefit of impulsivity,
failure to future plan implementation, irritabilitgnd aggressiveness indicated by repeated
physical attacks, disregard for safety of otherivigdials, irresponsibility indicated by
repeated failure to sustain a job or their meetrfeial obligations, lack of remorse shown by
the indifference to acts of violence, theft or \@rébuse towards other individuals. Symptoms
tend to reach maximum expression at 20 years amthdr40 years get betté&t” With the
exception of fewer listed above, related to aggoasand social engagement, the rest can be

8 E.H. Sutherland, D.R. Cressdinciples of CriminologyJ.B. Lippincot Co, Philadelphia, 1966.
° R.K. Merton,Social structure and anomi@ Social Theory and Social Structure, Free Pigesv York, 1957.
1% Simona StiuriucTulburarea de personalitate antisocialattp://www.la-psiholog.ro.
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easily identified as specific symptoms in the antial behavior exhibited by “white collars”.
All this bring to attention the following questiowhere does white-collar behavior lies, in the
normal or the pathological area of crime?

Conclusions

1. Criminal behavior exhibited by “white collar” iedrned and adapted to a specific
purpose: obtaining the power.

2. The social danger involved in this type of crirgehigher in influence and in the
effects it has on society, but in this case theigjument of criminal behavior has
administrative implication.

3. Studying this group of subjects, although usefd mteresting is almost impossible
because “white collar’ crimes, by their specificdathe social actors involved, can be
regarded as “hidden deviance”.
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Abstract:

The legislator’s intentions regarding the new Ciibde stemmed from the necessity
of an all-encompassing regulation of civil law. Qhe basis of these changes, the
unpredictability appeared as a socio-economic tgaldetermined by the drastic and
unpredictable changes of the parameters under waicbntract is executed, in comparison
to those taken into account by the parties whenisggthe contract. It thus appears that the
theory of unpredictability is the doctrine’s andrigprudence’s answer to the fate of the
contract’s execution.

Keywords: unpredictability, contract, execution, fault, ate

Introduction

For contracts regarding monetary obligations for iahn the execution is not
simultaneous to the forming of the contract, buhea implies an ongoing process, contracts
such as those implying successive execution oresssge contracts, the possibility of an
unbalance appearing in the detriment of one ofgheies (usually the debtor) exists, as a
consequence of events occurring after the conatusfahe contract. In a situation like this,
the debtor will no longer be able to comply with dontractual obligation, not because it
would be impossible, but because it would leacetidas damages of the economic-financial
situation of the debtor. As a consequence, we’'ddading with an over onerously obligation
of the debtor, situation that did not exist at thement of the forming of the contract.

It is called unpredictability the contractual disgition that allows the modifying of the
content of a contract when, during the performirighe contract, certain events occur that
effect the contractual balance, substantially chaggthe elements and information the
parties took into account when concluding the cacttrcreating for one of the parties such
onerous consequences, that it would be unjustifarth have to bare with them aldné is
essential that these events do not occur by thie dhuany of the parties — the cause of the
unbalance being a situation beyond the person disdwill — and could not have been
foreseen when the contract was signed.

The origins of the theory of unpredictability lie Roman law where it is said that
omnis conventio intelligitur rebus sic standibuexpressing that all conventions are
considered to be valid if the circumstances in Whtisey were signed remain unchanged.
However, the perspective from which the theory isrently approachedeads to the

1

”

Simona Petrina Gavili Teoria impreviziunii, “Dunirea de Jos
http://www.scribd.com/doc/54319505/TEORIA-IMPREVIZNII.

University, Gala
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conclusion that, actually, the theory of unpredidity appeared relatively recently in
administrative law, being later on adopted by dawl in the background of World War I, and
that it reappeared in our law after 1989, due t® thanges in the juridical system. By
analyzing the periods in which the theory of unmadbility had its outmost success, we can
observe that the crisis caused by the currencyedeiion had a powerful impact over the
regulation of the theory. The crisis naturally lwashsequences towards a galloping inflation,
which determined the necessity of revising consract as to prevent bankruptcy and to once
more have a balanced and secure contract. Due taftihementioned elements, as far as the
notion of unpredictability is regarded, most authagree that it is a matter of economy and
finances (the benefit offered to the creditor noger corresponds to the real value of the
counter-benefit, unpredictability being closelykiad to the currency).

A discussion regarding the character of unprebilita raises the issue of whether the
event itself needs to have been unpredictable by itmeffects on the economic balance of
the contract (the event appears as predictable,itbutonsequences have exceeded the
forecasts of the parties), but also whether theadiptability needs to be analyzed objectively
or subjectively (depending on the pafty)

J. Ghestin claims that the theory of unpredictgbit founded on an inexact postulate:
it puts the emphasis on the cause of a phenomdmnkst the effect it has on the contract’s
balance should necessarily be considered as tleetolg unbalance between the two benefits
raises the issue of maintaining the contract as a@r revising it, and not the occurrence of
new and unpredictable circumstances. Consequéehéye is unpredictability if the price of a
good or of a service established in a conventionlamger corresponds to its value, as
objectively analyzed by the judge from the pointvadw of the moment when the contract
will be performed

Despite the fact that the theory of unpredictapiiis explicitly included in the
legislations of several Member States of the Eumapénion, as is the case for ItalGreece
or Portugueske this institution has not, until recently, beegukated uniformly in Romanian
law; only special normative acts authorizing thége to revise an on-going contract exist
that foresee the possibility of updating daméages

2 Gabriel Anton,Teoria impreviziunii in dreptul roméasi in dreptul comparat“Dreptul” Review no. 7/2000,
p. 25

3 J. Ghestin apud Gabriel Antoop. cit, p. 25.

4 Art. 1467 and art. 1468 of the Italian Civil Code: the case of contracts with successive or pecaldi
execution, as well as those with differed executfdhe benefit of one of the parties became esteely onerous
as a consequence of extraordinary and unpredictattts, the party can demand the resolution o€tmgract
as well as its effects mentioned by art. 1468 (ceduthe benefit or modifying the methods of penfog the
contract, thus permitting the continuation of th@fprming of the contract in the spirit of equitffhe resolution
of the contract cannot be demanded if the new slatie included in the normal risk of the contraiihe party
against which resolution is asked for can avoidbyt offering to accept the equitable modification tioé
contract’s conditions.

® The Greek code, at its art. 338, imposes the tetinin or revisal of the contract as a consequenctanged
circumstances, according to the principle of gaaithf

® The Portuguese Civil Code of 1966, art. 437.

" Law no. 8/1996 on author rights and connectedtsigat art. 43. paragraph3 stipulates that “in aafsan
obvious disproportion between the author’s remuiaraand the benefits of the person who has beantgd
patrimonial author rights, the author can demamdjtinidical bodies to revise the contract or a @mient raise
of the remuneration”.

8 Law no. 112/1995 on the regulation of the juritlieayime of certain nationalized real estate destias homes
(art. 13 paragraphl); Law no. 10/2001 regardinguhdical regime of certain real estate abusivedyionalized
from 6 March 1945 to 22 December 1989 (art. 10 gragh2 and art. 12 § 2, art. 19 paragraph 1, &rt. 3
paragraph 4 and art. 44 paragraph 2 and 4); Emeygéovernment Ordinance no. 184/2002 to modify and
complete Law no. 10/2001 regarding the juridicalime of certain real estate abusively nationalizedn 6
March 1945 to 22 December 1989, as well as to ksitatmeasures to accelerate its application andahthe
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The United Nations Convention on contracts for rimé¢ional sale of goods also
includes such dispositionsA party is not liable for a failure to perform angf his
obligations if he proves that the failure was doah impediment beyond his control and that
he could not reasonably be expected to have tdiemtpediment into account at the time of
the conclusion of the contract or to have avoidedwercome it, or its consequences. If the
party’s failure is due to the failure by a thirdirgen whom he has engaged to perform the
whole or a part of the contract, that party is exgrirom liability only if: he is exempt under
the preceding paragraph; and the person whom hesbasngaged would be so exempt if the
provisions of that paragraph were applied to hirheTexemption provided by this article has
effect for the period during which the impedimensts. The party who fails to perform must
give notice to the other party of the impedimerd as effect on his ability to perform. If the
notice is not received by the other party withireasonable time after the party who fails to
perform knew or ought to have known of the impedintee is liable for damages resulting
from such non-receipt. Nothing in this article peats either party from exercising any right
other than to claim damages under this Convention”.

For a long time, the legislation, jurisprudence aodtrine remained faithful to the
concept of contract stability, even in situatiortsew from the date of forming the contract to
its execution, unforeseen economical conditionerigned which broke the balance of
reciprocal benefits that had been taken initiallpiaccount, situation expresseddacta sunt
servanda.

The changes that occurred after the two World Wansever imposed that certain
contracts, especially those requiring successieewions, could be revised, which led to the
adageebus sic standibysvhich complies with the contractual dynamics.

It has been said that the binding force of consraiposes it’'s revising. However,
throughout time, it seems that this binding forees lattenuated through the recognition of
revision clauses in some contracts, by establismMagous legal dispositions regarding
contracts revision and by admitting, in certaincemstances, the juridical revision of
contracts iiebus sic standibQs

Applying the theory of unpredictability requirestimtervention of the judge to restore
the broken balance of the contract due to circuncst® that were not foreseen by the parties
when the contract was formed, circumstances the¢ also unpredictable at that time, unless
express contractual clauses or legal dispositioable the parties to revise the contract.

Theories regarding unpredictability, before the NewCivil Code

The Romanian doctrine from before 1989 has rejetttedheory of unpredictability
on the basis of the growing phenomena of inflatsstuation which was however irrelevant as
there had been no official acknowledgement of thenpmena. Starting with 1990, inflation
imposed itself as a permanent economic realityiainas become a more and more mentioned
concept lately, on the background of the curremaricial crisis, leading to a come-back in
current debates of the subject of the theory ofedtiptability.

To justify unpredictability, some authors claim ttheny time the execution of a
synallagmatic contract became too onerous for étieecparties, the revision of the contract’s
effects was admissible, so as to restore the Vadl@nce of contract duties, as the parties
obliged themselves under economic conditions exisie the moment of the forming of the
contract and thus if these conditions changed suigsely, it was necessary for the contract
to be adapted to the new economic background.

Other advocates of the theory of unpredictabilitstified it using either an extensive
interpretation of the concept of binding force, imdisting the hypothesis of absolute

Emergency Government Ordinance no. 94/2000 regarthie retrocession of real estate that belonged to
religious cults in Romania, approved with modifioat and additions by Law no. 501/2002 (art. | geaph 1,
Title 11).
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impossibility to execute the contract with the hypsis in which the execution would be
very difficult, due to the clauses which have ie timeanwhile became too onerous, either
basing their arguments on unjust enrichment orhenidea of equity combined with good
faith in executing contracts.

Before the regulation the theory of unpredictapilin the New Civil Code,
stipulations about it already existed such as4&t.paragraph 3, Law no. 8/1996éccording
to which ‘in case of an obvious disproportion between thén@tg remuneration and the
benefits of the person who has been granted pamishauthor rights, the author can
demand the juridical bodies to revise the conti@ch convenient raise of the remuneration

Another legal application of the theory of unpréalility can be found in art. 54 of
the Emergency Ordinance no. 54/2b0Q6at stipulates thattfie contractual relation between
the concession provider and the concessionairesedn the principle of financial balance of
the concession, a balance between the rights divéhe concessionaire and the obligations
that are imposed to him. Consequently, the conzease will not be forced to bear the
increase of duties regarding the execution of hikgation, if this increase results from a) a
measure taken by a public authority; b) a force enag or unforeseen circumstances”.

Despite the lack of an explicit juridical conse@atof unpredictability in Romanian
legislation, its necessity has been emphasizedunyerous doctrinaires who attempted to
support the concept by creating several thedties.

The rebus sic standibus theoryhe main argument is based on the interpretatfon o
the parties’ will, estimating that they have agréethe implied condition of a certain stability
of the economic situation.

A certain economic stability is thus presumed testewhen the contract is formed,
presumption that is valid throughout the entiregtbnof execution of the contract. This
presumption consists of an implied condition, ofimplied clause on which the parties based
their will to form the contract. This clause is knmoas a rebus sic standibus clause (clause of
unchanged realities).

Good faith theoryobligations executed in good faith and accordogquity (art. 970
Civil Code). He who demands the other party to etecan obligation that became
disproportionately big due to unpredictable circtanses that were beyond his control will
not be presumed to have acted in good faith.

The unjust enrichment theomefers to obligation the other party to execute an
obligation that became excessively onerous, thulihg to the first party’s unjust
enrichment.

The cause theorgpplies when because the balance of the contracb&an broken
after the forming of the contract, one of the ofifigns no longer has a cause as the benefit is
no longer equivalent.

°® One must remember that, if the parties have stipdl through a contractual clause that the effetthe
contract are to be revised in the case of the gistances taken into account at the moment of thmeirig of the
contract changing, we are no longer in the presehem exception from the princippacta sunt servanddut
in that of an aspect of the principle of the fremdof juridical acts. However, in a decision of t8apreme
Court, it was decided that unpredictability clauses inadmissible, as they would contravene thendorart.
1085 of the old Civil Code, article according toigé “the debtor is only responsible for damages there
foreseen or foreseeable at the moment of the fgrmwirthe contract, when the nonperformance of treract is
not due to his fault” — Decision no. 591/1994, Supe Court of Justice, Commercial department.

191 aw no. 8/1996 on author rights and connectedsighodified by Law no. 285 from June22004.

* Emergency Ordinance regarding the regime of cotstraf concession of public property goods, modifiy
Law no. 22/2007.

12 Simona Petrina Gaviil Teoria impreviziunii, “Dunirea de Jos” University, Gala
http://www.scribd.com/doc/54319505/TEORIA-IMPREVIZNII.

¥ R. I. Motica, E. LupanTeoria general a obligaiilor civile, “Lumina Lex” Publishing House, Bucharest,
2005, p. 74.
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The theory of abusive exercise of righakhough a party has the right to demand the
execution of the contract according to the iniiatipulated conditions, she is considered to
be abusively exercise her right if by doing so lsaekrupts her contractor.

The theory of force majeurefers to those circumstances that determine therse
unbalance between the two benefits, factual st@oatihat are objective, unpredictable, and
unavoidable and that are not a consequence ofattieg will, so that they can be considered
to be cases of force majeure. In this case, theefomajeure can lead to the cease of the
contract due to impossibility of execution of orfeélee party’s obligation.

The unpredictability theory according to the New Cvil Code

Considered to be an exception from tecta sunt servandgheory, the theory of
unpredictability represents the revision of theeeti§ of the legal act as a consequence of the
contract’s unbalance due to a change of the cirtames that the parties took into account
when forming the contract, as otherwise the effettie legal act would be different than the
ones that the parties decided to bind themselvés to

If there was no explicit consecration of the theofyunpredictability in previous
regulations, the new Civil Code that took effect@ctober i 2011 as stipulated by the Law
of implementation no. 71/2011, explicitly regulategredictability at art. 1271:

(1) Parties are obliged to execute their contractualigdtion, even if the obligation
became more onerous, both in the case of an inergathe cost of one’s own execution and
in that of a decrease of the value of the othetyaibenefit.

(2) However, if the execution of the contract becameessively onerous due to an
exceptional change of circumstances that wouldrlyleaake it unjust to force the debtor to
execute his obligation, the judge can enforce:

a. The adaptation of the contract so as to equallyrifiste among the parties the losses and
benefits that result from the change of circumstanc

b. The cease of the contract at a moment and undetittons that he will determine;

(3)  The dispositions of paragraph (2) are only applilesif:

a. The change of circumstances occurred after theifayraf the contract;

b. The change of the circumstances as well as théeméekxave not and couldn’t have been
reasonably taken into account by the debtor, whgmirsg the contract;

c. The debtor did not assume the risk of the changeireaimstances and it couldn’t
reasonably be presumed that he had;

d. The debtor attempted in a reasonable term and gathd faith negotiates the reasonable
and equitable adaptation of the contract.

Art. 1271 of the New Civil Code thus introduceseavrinstitution, consecrating a rule
and an exception for the execution of a contracmwiie circumstances that the parties took
into account when signing the contract changedlead to an excessive duty for one of the
parties.

In its first paragraph, art. 1271 stipulates thie mccording to which even when for
one of the parties the obligation became more asetizan it seemed to be at the moment of
the conclusion of contract, the debtor still haset@cute his obligation according to the
contract’s clauses. The exception from this ruleegulated by the second paragraph which
stipulates that if the contract includes a renegoiy clause or if the execution of the
obligation of one of parties has become excessiwgrous due to a change in the
circumstances that the parties took into accourgnagigning the contract, the possibility of a
judge’s intervention exists.

14 Gabriel Boroi,Drept civil. Partea General PersoaneleAll Beck Publishing House, Bucharest, 2001, p. 156.
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According to art. 107 of the Law of implementation. 71/2001, the dispositions
regarding unpredictability will only be applicalie contracts concluded after the new Civil
Code takes effect.

The Romanian legislator has not indicated the scbagplication of unpredictability,
meaning the types of contracts in the case of wthielcontractual balance can be broken. We
can however consider that suspensive contractshaseé implying successive executions will
be included in this category, as only the executbrthese contracts can be affected by
unforeseen circumstances that could have not besghcped by the parties when signing the
contract and that would affect the value of besdfit which the parties obliged themselves
to™. This argument is supported by the demands ofatlveaccording to which the change in
circumstances must occur after the conclusion efdbntract and the disadvantaged party
should not have to bare the risk

Since the pre-contract is also a contract, moreiggly a convention through which
the parties establish the main conditions of th&reat, obliging to conclude it at a later date,
we believe a pre-contract can also be includetierstope of application of unpredictability.

The dispositions regarding unpredictability will tnlbe applied in cases when the
parties included an indexation clause in their @ott(correlating the economic value of an
obligation with another economic value so as tomaan through time the real value of the
contractual obligation), clause which will make tirece vary according to the evolution of an
indicator that the parties chose. Inserting suchusgs means the parties predicted the
possibility of revising the contract under certaircumstances and the judge called to rule on
such a contract will merely apply the dispositi@ighe contract, thus respecting its binding
effect.

Not any change of circumstances can call for therwention of the judge. The respect
of several conditions simultaneously is required.

The first conditionthe execution of the contract has become excegsmwerous as
an effect of the change of circumstances.

The Civil Code does not stipulate any criteria tvauld serve to determine the level
of “excessively onerous obligation”. To do so, jhége will use the criteria proposed by the
doctrine. As a subjective criterion, the debtotgrwas suggested; this was only marginally
used, not having a wide range of applications,tasais considered to be too excessive,
subjective, source of inequality of treatment betmvéhe two debtors and not differentiating
according to the entire economic activity of thétde. To appreciate an excessively onerous
obligation, the judge can take into consideratioms of the objective criteria suggested by
the doctrine:

a. The doubling of the value of the benefit to whibk tebtor is obliged;

b. The unmade profit of the debtor;
c. The increase of the debtor’s obligation value V@ifl9 or the reduction of the value of the
counter benefit with the same profit.

The criteria of appreciating the extent to whichadligation is excessively onerous
must result from a uniform practice of analysis esery contractin concreto For this
analysis, the entire frame of the contract bindhmgdebtor and the creditor needs to be taken
into consideration, in case this consists of séwrecessive benefits of the same type.

> For example, a purveyor who obliges himself by omt@ct implying successive executions to deliver
determined quantities of products in the excharfgeftxed price per quantity to be paid upon delvwill see

his obligation increase in value if the prices baedhigher as a consequence of inflation, withoindable to
demand his contractor the extra difference of price

' Simona Petrina Gaviil Teoria impreviziunii, “Dunirea de Jos
http://www.scribd.com/doc/54319505/TEORIA-IMPREVIZNII.

University, Gala
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The second conditionthe moment when the change of circumstances oneeds to
be subsequent to the conclusion of the contraco Twments require attention when it
comes to contractual unpredictability:

- the first one refers to the occurrence of the udiptable event or of its effect on the

contract;
- the second moments refers to the noticing of tlim@wmic perturbation of the contract and
to the application of the mechanism of the unpitadhitity theory, by revising or adapting the
contract.

The temporal aspect is considered to be, from tasmse, the unpredictable event
(such as for example an armed conflict) or the equences it produced (monetary
devaluation).

The third conditionthe change of circumstances must not have beencpabl when
the contract was signeddnother aspect that is added to the definition led hotion of
unpredictability is the criterion according to whit is decided that a particular event or its
effect are characterized or not by this attribi@m a technical-juridical point of view, the
matter of risks, though closely linked to unprealility, supposes however the resolving of
different problems, referring to the source of theure of the risk that derives from the
unpredictable circumstance. The close link betwegsredictability and the theory of risks is
emphasized by the argument that the real problebetsolved is that of the distribution of
risks between the contractual partners.

As far as the importance of the created unbalasceoncerned, we note that it is
necessary for the economic circumstances to ceeatenbalance of a certain gravity which
can be appreciatad concretoby the judge who will decide whether the execui®that of
an excessively onerous obligation. These econoirgarastances need to place the debtor in
a very difficult economic position, even bankrupthgwever, we do not consider bankruptcy
to be the only situation in which the theory of teghctability could be applied.

Naturally, the parties of the contract are thet finses to be called upon to modify the
contract so as to maintain its objectives and tbenemic and social atmosphere or to
establish the cease of the contract. Paragraph &rtofl271 shows the parties have an
obligation of diligence, an obligation to negotiated the potential failure of negotiations or
the negotiations not being finished within “a rezege time” determine the possibility of
calling for the intervention of a judge.

If the parties do not reach an agreement withieasaonable time, be it because they
have opposing points of view or because the negmigare taking too long, the debtor of the
obligation that became excessively onerous, asmleanterested, may refer to the competent
judge, demanding either for the contract to be smthjn such a way that the losses and
benefits that result from the change in circumstanare equitably distributed between the
parties or for the cease of contract. Once theisuibder course, he will have to prove having
attempted to solve the dispute amiably by inviting other party to negotiations.

According to paragraph 3 of the same article, tlug¢ can rule either the contract’s
adaptation so as to equitably distribute the losses benefits resulting from the change in
circumstances among the parties or the cease afdieact at a time and under conditions
established by him. The cease of the contract lwas dnly be decided if the modification of
the contract is not possible or when both partmgsose it.

It is suggested that the judge can alternativelg mither of the two actions, only
having to respect the principle of availability. Vdensider however that as a result of the
principle of juridical stability, the judge will bable to decide for the cease of the contract
only when the modification of the contract is naispible or when both parties oppose the
modification. The modification of the contract rdildy the judge will have to take into
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account the necessity to equitably distribute dssés and benefits resulting from the change
of circumstancées

If the judge decides for the cease of the contrdepending on the nature of the
obligations, he can rule for the damage to be regaand the benefits to be returned
according to the dispositions of art. 1323, in refiee to art. 1639 and following ones of the
Civil Code.

Conclusions

The regulation of unpredictability in the New Ciglode is surely one of the biggest
challenges that the legislator brought to the degislation in Romania. Through this explicit
consecration, the theory of unpredictability becemeidical from the point of view of the
sede materiaewhilst staying contractual through its scope of legpion and keeping its
praetorian characteristic by referring to varionsegulated aspects (scope of application, the
criteria based on which the obligation is excedgivmerous and that of determining the
unpredictability). It thus results that the roletbé judge becomes preponderant, not in the
sense of the admissibility of the unpredictabilég a principle, but ann concreto
admissibility, based on the appreciation of thepees of the conditions imposed for the
mechanism of the theory of unpredictability in tt@ncrete situation he is presented with.
The role of contractual unpredictability lies wittne reestablishment of the interest towards
the execution of the contract, under new circuntg#anby adapting it. If the objective for
which the contract was formed can no longer beeaehl, the contract can be dissolved
through an equitable distribution of risks betwé®s parties.

These is also the basis on which the Romanianlétgisregulated the theory of
unpredictability through a generally applicabletfarentioning that such an exception from
the pacta sunt servantarinciple was not completely unknown to the natlolegislative
system, as unpredictability was explicitly acceptedarious domains.
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Abstract

The European Union Member States governments dnjeduhe following forms of
control: internal control over government, judicialeview and external review our
jurisdictional nature.

In other EU countries, we also speak of dualityjwfsdiction: the Supreme Court
does not have jurisdiction to review decisions @ftain courts with special competence in
administrative matters.

Meanwhile, civil liability law has expanded govemmhand judicial review provisions
of the Government. Jurisprudence of the Statetssis legal personality and its civil liability
provisions against its officials. In a number ddtes, special jurisdictions are responsible for
checking accounts.

In all European countries, ordinary courts also bavider powers or less extended in
contentious relations with the government.

Comparative analysis of the institution of admiraste courts in different states of
the European Union concluded that the most impdriaeues: accessibility, speed and
effectiveness of judicial review.

Say that work is confined only a few EU countriesduse it is still the states that will
affect casting the future “United Europe” until theew democracies will consolidate and
secondly, the actual difficulties of documentati@ven if sporadic information may be
obtained on these states.

In these Member States whose institutions | refete are not always clear that
information can be found on the situation in alatiwas done a comparative analysis and
that an institution or another has become over tima state or another, it usually it is given
due attention. Thus, if we say, traditional congiitnal monarchy, Britain thought leads us to
say whether the Ombudsman, Sweden comes to mirdl, ifamve say contentious
Administrative whole doctrine is unanimous in itgym in the French model.

Keywords: EU countries, duality of jurisdiction, special jadictions, jurisdictional
control, administrative jurisdictions.

Introduction

The mechanisms of administrative control diffenfra country to another. Nowadays,
there is a wide control range which is common tcCalcidental European countries but with
different forms from a country to another.

In the European Union Member States, the admirtisina obey, as shown at the
beginning of the previous chapter, the followingntcol forms: internal control over
administration, jurisdictional control and non-j&dictional external control.
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Regarding the jurisdictional control, the Frenchatiine states that the obedience of
the administration to the control performed by dsusf law is not necessarily subordinated
to the existence of an administrative jurisdictiddn the contrary, the obedience of the
administration to the control of ordinary courtslafv is not necessarily a good guarantee for
citizens.

Except for Great Britain and Ireland, most Europeanuntries were influenced by the
French pattern for a long time, pattern that, iretnd of the 20th century, had reached an
outstanding perfection level for that age. Thistgat is defined by setting up some judgment
formations right within the executive power, whichve acquired through time certain
independence, established a pretty refined proeedad created a general protocol.

In France, administrative jurisdiction was born oot the historical circumstances,
but it survived due to practical reasons. Regardihg jurisdictional control system of
administration, we have to identify several proldenthe existence of a general
administrative jurisdiction different from the ondiry jurisdictions; the existence of some
specialized administrative courts; the obediencethaf administrations to the control, of
ordinary courts.

The jurisdictional control, due to its charactercstfeatures, differs from the
administrative control through a series of elemestsch as: while administrative control is
performed by administrative authorities, jurisdastal control is entrusted to judges, and the
judge can only decide on a dispute as a resulinadgpeal, while an administrative authority
can act ex officio, too; the judge can only deadigejure, while the administrative authority
can proceed to evaluating the opportunity of adstmtive decisions; jurisdictional control
ends by making a decision having the authorityudfygd issue, not allowing him/her to get
back over the decision pronounced, unlike admiaiste decisions which are subject to
revocation, with a few exceptions only.

The institution evolved through years, mainly dodt$ judicial practice; the ideas
passed into doctrine, which doctrine was the basiglifferent legal regulations. It is a
historical fact that the evolution of administragicontentious, especially in the continental
Europe, owes very much to the French State Council.

The Constitutions of Occidental Europe adoptedratite second world war often
include a constitutional establishment of the adstiative contentious principle itself, such
as, for example, the Italian Constitution in arfl3l or the German Constitution in art. 19.
More recent constitutions, such the Spain’'s or fertugal’'s ones, include such a
constitutional establishment.

The organization of administrative justice withinSéate depends beforehand on its
conception on administration: either it was conseatkequal with the private individuals and
it is believed that a similar statute attracts tinéervention of a single common jurisdiction,
where there is a unity of jurisdiction or monisnr, the specificity of administration is
emphasized to justify the competence of a diffeguege, and there is here a duality of
jurisdiction or dualism.

1. Plurality of jurisdictions in EU countries

Germany has a three-level administrative jurisditsystemthe Lander courtsvhose
organization and operation are similar; there heatiministrative courtsvhose decisions are
subject in appeal to sonttigher Administrative Courts of such Land. In tbe,tthere ighe
Federal Administrative Coultesiding in Berlin).

Theadministrative jurisdictioris thus described as one of the five branchesdifigl
power: ordinary jurisdiction (in the top there reet~ederal Justice Courfrom Karlsruhe);
labor jurisdiction (in the top there is thd-ederal Labor Courtfrom Kassel); social
jurisdiction (the Federal Social Contentious Courom Kassel)fiscal jurisdiction— a two-
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level jurisdiction whos&inance Federal Courtompetent for fiscal contentious is in Munich,
andadministrative jurisdictionpreviously mentioned.

In Austria, another federal state, there are twesyof jurisdictionsordinary courts
divided into civil and criminal courts, arttie public law jurisdictions — the Administrative
Court and the Constitutional Courtontrolling and guaranteeing the lawfulness dbligu
administration, the compliance with fundamentahtsy respectively. This organization dates
back the monarchy time, the Law regarding the meabf Administrative Court being
adopted since 1875

The Austrian administrative jurisdiction is cenizad, implying one court, and is
limited only to the control of lawfulness. Thedministrative Courtis made up of several
chambers, usually composed of five members each,imdependent and irrevocable judges.

It is to be mentioned that in Austria some insias of criminal law are enforced by
administrative authorities. For these matters, fgadielonging tothe administrative criminal
law, they created independent courts whose decisiounsl become the object of an appeal in
front of public law jurisdictions. Such courts aralled Independent Administrative
Chambers

In France administrative court@re no longer mere formations of judgment witthia t
executive power, but they represent a distincsgiction, to which th€onstitutional Council
protects their independence and competence. Itheea-level competenc83 administrative
courts created as a result of the great reform of adinatise contentious in 1953 by
changing the olgrefecture councilswhose decisions are subject to appeakewen iqitially
five) appeal administrative court®stablished on January by the Law of December 31
1987, and which are under the control of the S@awencil in their turn. It is a genuine
jurisdiction order, parallel to ordinary courts, lasg as the State Council shall play the role
of Supreme Court for all administrative jurisdict&y with general and special competence.

The two jurisdictions, the administrative and tlemenon law one, have a plenary
autonomy and are described by lack of any mutuairo none of them being subordinated
to the other. That is why, in France, in order ettle such conflicts of competence between
the two jurisdiction orders, they can appeal omlyatspecially organized court, called the
Court of Conflicts a parity court made up of judges from the CodrCassation and of
Councilors from the State Council.

Greece, after hesitating between jilmésdiction dualism1830 — 1844, and thaity of
jurisdiction, 1844 — 1928 (such dates representing the renamdathen the re-establishment
of the State Council), established the dualismhm 1975 Constitution. The administrative
jurisdiction is made up 080 first instance administrative courfaith 1 or 3 members)%
Appeal administrative courtgwith 3 members) andhe State Counci{composed of 6
sections, with 5 or 7 members and a Plerfum)

In Finland, the courts divide in judicial and admtrative courts. Regarding the
administrative contentious, there are two jurisdical levels:the regional administrative
courts created in 1955, anitle Supreme Administrative Coucteated in 1919.

Sweden, in its turn, besides the ordinary judisigtem, has an administrative justice
system, also organized as a two-level jurisdictidinst instance courtsand appeal
administrative courts At present, there are 23 district administratigeurts having
competence to settle the actions filed against aidtnative decisions. Their solutions can be
controlled by means of appeals by 4 appeal admatiige courts. The administrative justice

1J. SchwarzeDroit administratif européen2™ Volume, Office des publications officielles desr@aunautés
européennes, Bruylant, Brussels, 2004, p. 53ff.

2 p. Spiliotopoulos, A. Makrydemtre®ublic Administration in Greeceelenic Institute of Administrative
Sciences, Ant. N. Sakkoulas Publishers, Athensmétimi, 2009, p. 122.
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also has a supreme court, tAeministrative Supreme Courtresiding in Stockholm,
composed of 14 magistrates

In other European Union countries, we can equalgak aboutluality of jurisdiction
the Supreme Couittas no competence to control the decisions oficetourts having a
special competence in administrative matter.

In The Netherlandsthe State Coungil endowed with certain very specialized
contentious competences, obtained a general congaete cancel administrative decisions in
1975.

In Belgium, aState Counciendowed with the competence to cancel the admaitiise
acts of state authorities was established in 1946.

Thus, the section of administrative contentioushef Belgian State Council exerts its
competence in the field slecond appeal for abuse of poweanceling illegal administrative
acts, coming either from local communities or frgovernment or administrative authorities,
organized at federal, community or regional level.

2. Countries with unity of jurisdictions

The unity of jurisdictions has different forms. &ftbeing in minority for a while,
limited to the British Isles and to Scandinavianmiies, the system tends to extend.

It is not incompatible with the existence of spbzed administrative courts.

Thus, in the Great Britain, they estimate about(@@ministrative jurisdictions,
special or with a specific competence. They werated by law especially due to the
weakness of the control performed by ordinary curhe decisions of administrative courts
are still subject to the control of the latter gnbg second appeal, also used against the
decisions of the administration itself. The ChambieLords is competent for all cases as a
last resort.

The judicial organization of Ireland is quite siarito the one in the United Kingdom,
but the country is much smaller and the administatourts are less (less than a dozen).

Regarding the judicial control of the Governmeratts, the Constitution is not very
clear. First, the judicial control of lawfulnesstbie public administration acts had been very
well established in the Irish system since 193Thdéugh its name had been changed in time
into Judicial review and its application sphere affftcciency had been extended, it is still a
common-law institution, strengthened by the judiciantrol of the constitutionality of laws
performed by the High Court (playing the role ofnSttutional Court) and by the Supreme
Court, the latter one named after the Americanesyfst

The judicial organization of Denmark is much simiia the one usually found on the
continent, with a pyramid structure. The ordinargige under the sub-control of the Supreme
Court is competent to control the administratioithaut a specialized chamber.

The specificity of Spanish jurisdictions consists the particular administrative
structure of this country and in the fact that dosstitutional law imposes the principle of
unity of the jurisdictional function. The constitutal principle of unity of jurisdiction makes
that administrative justice, at all levels, be a#ld within some special sections. Thus, Spain
combines the principle of unity of jurisdiction Wwithe principle of specialization of judges.
In Spain, there are, at all levels of jurisdicticadministrative sections within ordinary
jurisdictions. In this regard, there are municipaburts (“juzgados”) composed of
administrative contentious judges judging in thstfinstance; their decisions are subject in
appeal to the administrative sections of “Audienpesvinciales”, then to the administrative
sections of “Audience Nacionale”. The higher cowtgustice are competent for the acts of

% |. Les, Organizarea sistemului judiciar n dreptul compardtl Beck Publishing House, “Studii juridice”
Collection, Bucharest, 2005, p. 176ff.

* Frangoise DreyfysLes fondements philosophiques et politiques gs®mes de fonction publique. Le cas
francais et britanniquen “Revue du droit public”, no. 1/2008, pp. 57-14241.
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autonomous communities. On the top, there is themiAdtrative Section of the Supreme
Court.

In a certain number of states, some specializeddjations are in charge of the
control of accounts. Thus, there is a Court of Actte in Belgium, Greece, Spain, France,
Italy and Portugal. On the contrary, in Germany federal Court of Accounts is not a
jurisdiction, despite its name; it is rather a phejurisdiction, like in The Netherlands.

In France, the Court of Accounts was established 807, having administrative
(control) and jurisdictional responsibilities. Therisdictional activity is controlled by the
State Council by second appeal of cassation

In Austria, the Court of Accounts is a federal bapject to the National Council
(one of the two Chambers of the Representative rAsBetogether with the Federal Council
— A/N) and it controls the management of the busigdtthe Federation, the Lands, the
communes and of the other bodies established bydaeh as the companies in which the
State or the communes have at least 50% of theteegd capital. Some Lands created their
own Courts of Accounts, leading to a double contfdhe administration. The Federal Court
of Accounts is independent in regard to all theeotidministrative authorities.

3. Procedure (competence) in matter of administvaticontentious

The access to the administrative contentious hasvikra remarkable evolution since
the XIX™ century as it has extended, but it is still dortédaby a major difficulty previous to
the commitment of the contentious, that of the gudeviding the disputes between the two
categories of jurisdiction.

In all European countries, the ordinary courts dlswe extended or less extended
competences in matter of contentious of the relatigps with the administration. Even in
France, where the competence of the administrativeéentious courts is largehe judicial
courts are competent in at least three situations, dewsl when the administration uses
means of private law (management of private askdier agreements); in case of clerks who
committed offences, and when the administrationpgedizes the individual liberties,
exceeding its competences.

Germany has modern and detailed regulations ragarthe organization of the
administrative jurisdiction. There is tl@@de of administrative jurisdictioadopted in 1991,
establishing since the beginning the independerfcadministrative courts exerting an
administrative jurisdiction, different from the aohstrative authority. Theadministrative
courts 52 at present, are composed of several chambegip in the first instance, with a
panel made up of three judges and two councilord,anly one judge for the cases with no
principle-related or special issues. The secondeleohis composed of thedigher
Administrative Courtsi.e.16, in some lands callédiministrative Courtsmade up of several
sections judging in appeal. The ordinary way ofesgpgan be performed based on a low from
1991 only if it is authorized by the higher courhe Federal Administrative Court, found on
the top of the pyramid, has several sections amtlég usually in a panel made up of five
judges. Its main competence is to judge the requafstevision filed against the judgments
pronounced by the Higher Administrative Courts.

In Austria, a federal state, there is a distinctiimiween thects of authority of the
administration, issued based on the classical royal rights, suldjecthe control of the
independent Administrative Chambers, Federal Adsiiaiive Court and to the
Constitutional Court, and thacts of managementssued by applying the civil law
regulations, subject to the control of ordinary meu The Austrian independent
Administrative ChamberkBave the competence to issue enforceable decisabgect to the
control of lawfulness of thA&dministrative Coureand of theConstitutional Court Moreover,

® V. Prigicaru, Contenciosul administrativ roman/®revision, revised and completed by authal, Beck
Publishing House, Juridica collection, Buchare80&, p. 9ff.
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they enjoy a functional independence (its membegssabject to no control) and an organic
one (there is a statutory guarantee, such theoicedde character of the warrant). This
independence is strengthened by a peer-relatedinggi@n: the decisions are usually made in
a panel of three members, with some exceptiond) sscthesecond appeal for abuse of
power.

In Belgium, the State Council and the other adnaisve jurisdictions do not have
the monopoly of the contentious of the adminisbratacts. In a monist system, the judicial
power is mainly competent to settle the conflicisiag at the administration level. Thus, the
responsibility for the exercise of public power aoflits agents or for the validity of
administrative agreements comes to the State Clobgclaw. The contentious of public
service, education, territory development and @tgnning comes to the administrative
section of the State Courttil

In the Netherlands, there is a control system tierddministrative acts, having three
features, as follows: the important role of adntnaisve second appeals; the large number of
administrative jurisdictions, and the special roféhe judicial judge. According to the Dutch
doctrine, regarding independence and procedureadh@nistrative jurisdictions (examining
the decisions of public bodies) has some charatiesi The citizen dissatisfied with such a
decision should first file a second administratygpeal to the issuing authority or to a higher
authority, and then he/she could file a jurisdicib second appeal to th&dministrative
Chamber of the Superior CourFor the social security cases, he/she can tHentdi a
specialized court in this matter, and for the othé@ministrative cases, the appeal should be
filed to theadministrative procedure section of the State CduiiRegarding the latter body,
its independence has many times been questionednémbers of the State Council being
also part of the legislative section setting outfioations on proposals of ldw

In Spain, the institution of the administrative tamtious appears as an objective need
for the Spanish lawmaker in order to legally cohth@ material activities and the inactivity
of the administration, and to promptly enforce @wn judicial decisions and to adopt
preventive measures so as to ensure the efficiefitye process

In Finland, most of the second appeals settlednbyStipreme Administrative Court
concerns the decisions pronounced daministrative courtsand prefecture councilsThe
Court also judges the second appeals against ttisiates of the Council of Ministers, of
ministries, of central departments, as well as s@écappeals against the judgments
pronounced by thewater courtsand by the turnover tax court. The judges from the
administrative contentious courts, including thasehe Supreme Administrative Courdre
not proper magistrates, but administrative clerkb yurisdictional responsibilities.

Conclusions

From the comparative analysis of the institution asfministrative contentious in
different European Union member states, they rehtie conclusion that the most important
issues concern: the accessibility, rapidity anttieficy of the jurisdictional control system.

Regarding the accessibility of such control, the twain elements are: notifying the
possibility to complain and the costs of the prared

In the countries wherthe non-contentious administrative procediseoded, one of
the main principles is the obligation of the admsiration to designate the ways for second
appeal. Germany and Spain are more advanced imetpgsd, compared to other countries.
Regarding the efficiency of control, there is ayelear tendency to develop teaspensive

® M. Guibal,De la proportionnalité, in L'Actualité juridiqu®roit administratif,no. 5/2008, pp. 477-487

" Jean Marie Auby, Robert Ducos AdBrroit administratif,8" edition, Dalloz, Paris, 2006). 300ff.

8 L. Visan, The necessity of coding the administrative @doce rules, in the Public Law Magazine no. 2/2010,
p. 65.
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effect of the second appedirected against the decisions of administration af the
emergency procedurggue to equality between parties.

Finally, the decision-making power of the admirasire judge tends to extend, more
and more he/she does not limit only to the cantteliaof the contested decision. But the
efficiency of control remains very difficult to euate.

The comparison is very difficult to achieve as thdture of the administered ones
differ from a country to another due to a serieseafsons. While the contentious regarding
clerk recruiting is extremely developed in many res on the continent, especially in
France or Italy, it is almost unknown in Irelande tNetherlands and the Great Britain.
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Abstract

Personality rights are fundamental rights and atsdjective rights, enjoying double
protection at constitutional and civil law levelhd& legal nature, the content, the limits and
interferences to these rights are regulated by@oastitution, international conventions on
human rights Romania is a party to and the new cule.

Keywords: constitutionalisationprivate life, human dignityimits, interference

Introduction

The new Civil codeprovides new rights called personality rights aght of publicity
in common law system, such as: right to life, ti@tsa to physical and moral integrity, rights
to respect for private life and human dignity, tigh one’s own image, the right to name and
domicile, right over one’s own body and other rigghécognized by law. In most civil law
jurisdictions these rights are provided by civildes and are generally inheritable. In
common law jurisdictions these rights are genergligige-made law, non-inheritable, not
clearly distinguished.

In Romania these rights were first provided by @mnstitutiord, then some of them
being introduced in civil code through the phenoaref constitutionalisation under the
form of dispersion of norms.

1. Legal features

Personality rights are the rights inherent to hurbamgs, endowed with ratio and
conscience, they are fundamental rights providetthénsupreme law of a state. The features
of fundamental rights suppose they are subjectghgs, essential for the citizen’s life, liberty
and dignity, requisite for the development of hurpansonality, provided and guaranteed by
the constitution and laws.

These rights are included into the first generatmh rights, the criterion for
determining a generation being their evolutionotder to include a right into one or other
generation of rights it is important to determihe tature of the right, the owner of the right,
the action of the owner. The first generation ofmlan rights is based on the principles of
individualism and non — interference of the stade/g@r, being designated as “negative” rights.

! Published in the Official Gazette of Romania ncs 5015 July 2011; it entered into force ohQctober 2011;
the personality rights are regulated in charttle til, chapter Il of the Civil code. It is of gremterest to take
also into consideration the Law no. 71/2011 forehéorceability of Law no. 287/2009 of civil codayblished
in the Official Gazette of Romania no. 409 of 16€J2011.

2 Revised in 2003 and published in the Official Gazef Romania no. 767 of 31 October 2003. Thetsigite
provided by articles 1 par. (3), 22, 26, 30 pa). (6
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They have developed under a strong mistrust irgtvernment and have evolved since then
into what are now known as civil or political rightAny humankind shall dispose of these
rights since genesis and anyone shall exercise #mtime. The aim of the state power shall
be limited to the general protection of the rigii®ugh a set of guarantees.

Personality rights are established into declaratiaf rights, such as Universal
Declaration of Human Rights (article 1, 3, 6, 18) &uropean Convention of Human Rights
(article 2, 5 par. 1, 8).

According to articles 11 and 20 of the Romanian Sitution, international
conventions, treaties and covenants on fundambaotabn rights Romania is a party to shall
have priority over the national legislation, excépt case the Constitution or national laws
comprise more favorable provisions. The principigogority of application of international
provisions with the exception ahitior lex is established; in other words, the national
legislation remains into force, but it is not appble to a certain case. Thus, international
regulations are directly invoked before nationaisgictions, particularly when they are given
supremacy over ordinary domestic provisions.

The configuration of rights of European Conventi®structured as follows: the scope
of application of a given right, the derogatory ude, if any, the positive or negative
obligations for the states, the balance betweerptbection of human rights and the states’
margin of appreciation.

One may conclude that, in Romania, the level otgmtion of personality rights is
higher than of other subjective rights, given thlenstitutional protection and the direct
applicability of the Constitution.

Due to the process of constitutionalisatiasf civil law, personality rights were
included into article 58 (general provisions),@dei71 (right to respect for private life), article
72 (right to human dignity), article 75 and arti@é (limits) of the new Civil code. Thus, a
process of soaking of civil law with directly apgdble constitutional norms takes place, all
public authorities and individuals being kept toepbEven in the Constitution personality
rights are clearly enumerated, the civil code @sasn-extensive and exemplificative manner
of expression, the sphere of the personality rightn as subjective rights being larger than of
personality rights seen as fundamental rights.

From the civil law point of view, personality rightire personal un-patrimonial, non-
inheritable, unceasible, intangible, indefeasibliegctly exercised and not by representation,
opposableerga omnesights, as any absolute right.

2. The right to respect for private life

European Court of Human Rights (ECHR) acknowledtiex nature of the interest
within the case-law on art. 8 of European Convemtgiven that the article is drafted in a
general manner: “private life”, includes “activii®f a professional or business nattjréie
“right to establish and develop relationships vather human beings and the outside wdrld”
“a zone of interaction of a person with others,reirea public contexf, the “physical and
psychological integrity of a person'the “right to...personal developmehtand “the right to

® For the forms of constitutionalisation see |. MureElena Simina Tanasesdrept constitutional si institutii
politice, All Beck Publishing House, Bucharest, 2005, p.&1Varga,Constitutionalizarea dreptului’‘Revista
Transilvara deStiinte Administrative” Review, no. 9/2003, p. 103-115.

* ECHR, Rotaru vs. Romania App. N0.28341/95, judgneémay 4, 2000; Peck v. United Kingdom, App.No.
44647/98, judgment of January 28, 2003; Niemiet@ermany, App. N0.13710/88, judgment of December 16
1992; Amann v. Switzerland, App. N0.27798/95, juéginof February 16, 2000.

® Rotaru v. Romania, Amann v. Switzerland, cited.

® Peck v. United Kingdom, cited; von Hannover v. @any, App.No. 59320/00, judgment of June 24,2004.

" Pretty v. United Kingdom, App. No. 2346/02, andgment of April 29, 2002.

8 Peck v. United Kingdom, cited.
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establish details of their identity as individuahiian beings” Interests as diverse as the right
to live as a gypsy, the right to change one’s nantethe right to be free from environmental
pollution, as well as more traditional “privacy” ghts, such as protection against
dissemination of personal information and imaga within the framework of article 8.

Giving the broaden case-law of the Court on thiscler some authot$tried to
identify sub-categories of private interest suchtlae “freedoms from” - the right to be free
from interference with physical and psychological intiggrfrom unwanted access to and
collection of information, antrom serious environmental pollution — and two “freedaois
the right to be fre¢o develop one’s identity antb live one’s life in the manner of one’s
choosing.

National courts will have to take into consideratiihe developing jurisprudence of
ECHR in order to avoid liability in Strasbourg atadgive priority to the most favorable level
of protection, the state being held not to overcdhes given margin of appreciation. The
case-law of ECHR and the European Convention isctly applicable in the Romanian
system of law according to article 20 par. (1)he Constitution.

The right to respect for private life is regulatedarticle 26 of Constitution (intimate,
family and private life) which states: “(1) The pigbauthorities shall respect and protect the
intimate, family and private life. (2) Any naturperson has the right to freely dispose of
himself unless by this he infringes on the rightsl #eedoms of others, on public order or
morals”. As well, article 27 provides the inviolaty of the domicile and residence.

This right is a complex one and it constitutes arabter of human being personality,
set forth by article 1 of Constitution as a supramakie. Public authorities shall undertake all
possible and reasonable measures to protect imtjrfaanily and private life of a person; no
one could infringe the limits established by lawcept the case the person expressly assents.

The right of the person to dispose over his ownybogpresents one of the most
natural, unassignable and indefeasible rights. Qie@able, this complex right has two
limits: only the person may dispose over his owdyh@hysical integrity and liberty; and the
person exercising this right shall not infringeeati rights, public order or the morals.

Article 71 and 73 of the civil code define the @it life in a restricted manner, as
included: family life, intimate life, the life inaimicile, the domicile itself, the residence, the
correspondence, the manuscripts, other personalnteds and the information regarding
private life and the aspects implicitly regulatesdrastraints to private life by the article 74.
Correlatively to this right, the code institutesabsligation for the authorities and individuals
to abstain from any interference in someone’s lassiror intimacy.

But the extent of the right of private life diffefeom person to person; the ECHR
decided that the observance of private life isriestd when a person puts together his/her
private and public life, as in case of politicidns

Unlike an absolute right, after establishing thateat of private life right, article 75 of
civil code contains the limits of this right in @dto assure a balance between the observance
of private life and the right to information of iziéns. The limits shall be read in accordance
with art. 8 par. (2) of the European Convention aitth art. 27 of the Constitution.

The civil code regulates separately the right te'®own image in art.73, as an aspect
of private life, defining the content of the rightpar. (2): the physical image and the voice.
The right to image has a double nature: an un+patrial personality right and a patrimonial
right in case of celebrities, in the last case péncluded in their patrimony.

® Goodwin v. United Kingdom, App. N0.28957/95, judgm of July 11, 2002; Pretty v. United Kingdomgdit
Copland v. United Kingdom, App. No. 62617/00, judgrof April 3, 2007.

1 Nicole A. Moreham The Right to Respect for Private Life in the Eusop€onvention on Human Rights: A
Re-examinationEuropean Human Rights Law Review no.1/2008, p944

" Bruggeman and Schueten v. Germany, App. No. 69%8/ljudgment of July 12, 1977.
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It results a close relation between the rightrémpect to private life, the right to one’s
own image and the right to dignity, all constittite content of the right to private life and
establishing boundaries between them is diffiaulbé assessed.

3. The right to human dignity

Human dignity is an important part of the transmadi vocabulary of
constitutionalism and human rights, being conseadraseveral primary documents of human
rights: United Nations Chaft Universal Declaration of Human RightsThe American
Declaration of the Rights and Duties of Marthe two covenants, Charter of Fundamentals
Rights of the European Uni&nin some constitutional laws such Germanty, Puerto Rico,
Romania, Israel, South Africa, Greece, Portugalaih Russian Federation and in the case
law of the constitutional courts such United Stdteance, Canada. In some constitutions
human dignity is entrenched as an individual ffgfBometimes, dignity is invoked as the
basis of other human rights or as a guide to timé@rpretation, it is often referred to in
conjunction with the values of freedom (or the fdswelopment of the person), equality and
solidarity®. Sometimes, it is also related to the concephefdocial state, or used to ground
the right to social assistance and security.

It results that dignity is a concept with differaneanings given by theoreticians and
by the court judgments using different culturalued. The fact that “dignity” is an important
yet slippery concept has become commonpglace

Firstly, in its most universal and open sense, itfgiocuses on the inherent worth of
each individual (intrinsic dignity). Such dignityxists merely by virtue of a person’s
humanity and does not depend on intelligence, ntpral social status. It is a presumption of
human equality that each person has the same gquoasftdignity by virtue of his humanity
(whatever the grounding of such humanity maybe)siéah, it applies universally across all
cultures and peoples. Inherent human dignity ismeasured by an external goal of what
counts as being dignified or worthy of respect.Heatsuch dignity inheres in all individuals
and expresses a universal quality of people evesyavh

Secondly, dignity can express and serve as thendsoudor enforcing various
substantive values (substantive forms of dignity)ioh requireliving in a certain way
Dignity may require the observance of certain dawams. Communities often adopt policies
to further a particular sort of dignity—to proteshat are thought to be valuable forms of
human behavior and morality. This type of dignigpdnds on conformity to social norms

2 The Preamble of the Chart expresses belief inligngity and the worth of the human person.

3 The Preamble and article 1 which states: All huimeings are born free and equal in dignity andtsigh

 The first line of the Preamble states: All men laoen free and equal, in dignity and in rights.

!> The preamble states that “the Union is foundetherindivisible, universal values of human dignitgedom,
equality and solidarity”. It is also invoked withihe context of socio-economic rights, grounding iotion that
the state is obliged to ensure conditions whichcaresistent with basic human dignity.

6 See for details Henk Botha, Human dignity in comparative perspective
http://www.mymaties.com/portal/page/portal/law/irdmnglish/files/human%20dignity%20in%20comparative%
20perspective.pdf.

7 Article 1, Section 1 states: The dignity of marinsiolable. To respect and protect it shall be dgy of all
public authority. See for more information Vicki Gackson,Constitutional Dialogue and Human Dignity:
States and Transnational Constitutional Discoufdentana Law Review 2004, vol. 65, p. 14-40.

'8 Namibia, Ethiopia, Colombia, Poland, Switzerland.

19 A. L. Bendor, M. SachsHuman dignity as a constitutional concept in Gerpnamd in Israel Israel Law
Review vol. 44, 2011, http://papers.ssrn.com/salgus.cfim?abstract_id=1743439.

% Neomi Rao Three concepts of dignity in constitutional |aMotre Dame Law Review 2011, vol. 86, p. 183-
271, http://www.nd.edu/~ndIrev/archive _public/861idRao.pdf; Anne Mette Maria Lebechhe Constitution of
Human Dignity http://eprints.nuim.ie/27/2/CONSTtom.pdf, A. MihuThe respect for Human Dignity
throughout Life as reflected in the New Civil Cp8eciety and Politics no 1/2011, vol. 5, p. 68-88.



CONSTITUTIONALISATION OF CIVIL LAW: THE RIGHT TOSHECT FOR PRIVATE LIFE AND HUMAN
DIGNITY

that will vary over time and in different commue#f. Another aspect of substantive dignity
emphasizes the material conditions required fandgwvith dignity. A number of modern

constitution¥ explicitly protect dignity and associate this \alwith social and economic

rights, such as rights to housing, healthcare, &ittut, and a minimum standard of living.

Substantive views of dignity, however, may constreloices and thereby it fails to
respect the individual agency of those who haviferent view of the good.

Finally, constitutional courts often associate digwith recognition and respect. This
dignity is rooted in a conception of the self anstduted by the broader community—a
person’s identity and worth depend on his relatiqm$o society. Accordingly, respect for a
person’s dignity requires recognizing and validatindividualsin their particularity. This
dignity stands for modern demands that go beyorst-dgieneration civil liberties and even
second-generation social-welfare rights to reqaiertain attitude by the state and by other
people. This desire to be recognized, to have dhiégal and social community acknowledge
and respect one’s personality and dignity, derifieen the idea that individuals are
constituted by their communities and therefore rtheglf-conception depends on their
relationship to the greater social whole. Dignity r@cognition focuses on ideals of self-
realization as well as third-generation “solidanghts.”

These three concepts of dignity reflect differemtys of thinking about what dignity
constitutes as a legal matter. But the boundaredsiden these types of dignity are not
impermeable, and constitutional courts will oftese tdignity” in overlapping ways.

Constitution of Romanfd invoked dignity as a supreme value, an interpeetiv
Leitmotiy, a basis for the limitation of rights and freedoraed a guide to the principled
resolution of constitutional value conflicts.

Unlike Constitution, article 72 of civil code pralds that every person has the right to
the observance of his dignity. Any interferencet@ person’s honor and reputation without
her consent or the observance of the limits praliggarticle 75 is forbidden.

This right is not defined, the legislator limitimg consecrate the existence of the right
to dignity, offering protection to all individualg&respective of their social statute or others
criteria. It is not a fundamental right, but a sdbive one with protection at constitutional
level. Concerning the content of the right, it @rmower than the value protected by the
constitutional law, being restricted to honor aeg@utation. These two concepts should be
regarded in a tight interdependence, the honorgbeinate and the reputation being gained.
The interferences to this right are provided by (i of the article, having the form of insult
or calumny. In order to constitute interferences ihecessary that the fact shall be committed
with intent to offend someone. The law regulatesfttts which are not interferences to right
to dignity: the consent of the person and the Bregtablished by article 75.

Article 74 establishes a series of facts which ttute civil delicts, common to all
three rights: right to private life, right to digpj right to one’s own image. The drafters of the
civil code used the case law of ECHR and of otha&tes when regulating these delicts. One
can summarizé the civil delicts as follows: breaching of the imhability of home, the

%1 See the cases of banning the burga in Francevéilland headscarves), the choice of a degradiofggsion
as prostitution or pornography, abortion, the sgiresentation for the individuals with reduced takcapacity,
euthanasia, bioethics, assisted suicide.

22 50uth Africa, Hungary, India, Italy, Sweden.

23 Article 1 par. 3 provides: Romania is a democratid social state, governed by the rule of lamvitich
human dignity, the citizens' rights and freedorhs,ftee development of human personality, justiwt @olitical
pluralism represent supreme values, in the spirthe democratic traditions of the Romanian peapid the
ideals of the Revolution of December 1989, andldtmlguaranteed. Article 30 par. 6 provides: Freedd
expression shall not be prejudicial to the dignitgnor, privacy of a person, and to the right te'siown image.
% For details see F. Baias, E. Chelaru, Rodica @atisovici, I. Macovei,Noul Cod civil, comentariu pe
articole, C.H. Beck Publishing House, Bucharest, 2012.
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interception of private conversations, breachingmé’s own image, broadcasting of images
from a private space, keeping the private life urgtgutiny, breaching of intimate, private
and family life, broadcasting of information abdlie safety of the person, interferences to the
right to a name and the right to one’s own imagmaipersonal documents and data.

4. Limits

After enumerating the delicts, article 75 estaldsskhe limits to these rights, seen as
restrictions of their exercise in order to obsegeaeral interest. These limits may be imposed
by authorities only in conditions allowed by lawsternational human rights covenants and
conventions Romania is a party to. The person Hfnmsay consent for the breach of his
rights, article 76 regulating even the presumptiboonsent.

Limits on personality rights are provided as wslldsticle 21, par. (2) from Universal
Declaration of Human Rights, article 8, par. (2 aarticle 10, par. (2) from European
Convention of Human Rights.

Other limits are established by article 75, pay.a2d they result from the exercise of
other people’s rights which shall accomplish thikofeing conditions: the exercise should be
on good faith and with the observance of convestamd covenants Romania is a party to. If
these conditions lack, there is abuse of law.

5. Consequences for non-observance of personalitigits

Similar to France, in Romania the process of cangnalisation is mainly
determined by the direct access of an individuahé&oconstitutional justice and the activity of
interpretation made by the constitutional judgelikéinthe above mentioned states, in Spain
and in Portugal this process is augmented by tbeidual recourse to the Constitutional
Tribunal, name@mparorecourse.

Consequently, direct applicability of constitutibnaorms contains two elements:
judicial review within the citizens exercisa posteriori control and the activity of
constitutional courts which realize priori and a posteriori control. Non-observance of
constitutional norms is sanctioned by an independathority with exclusive competence to
ascertain the unconstitutionality of laws. Thus thalues contained by constitution benefit
from the protection offered to constitutional norriiee control of constitutionality realized by
constitutional courts or habitual courts, dependihthe chosen model.

The activity of constitutional justice influenceiéferent legal relations, contributing to
the efficiency of guarantees of human rights of ¢itzens. So, rights such as of intimate,
family and private life, inviolability of domicileright to life, physical and moral integrity,
principle of equality etc. constitute a set of piples for the reconsideration of the whole
legislation and the orientation of judicial and awistrative case law. Constitutional norms
enter into the whole system of law enjoying thersopacy over the norms from other
branches of law. Thus, the norms with double |legalire are protected both at constitutional
and public/private law level.

As well, the non-observance of constitutional noregarding human rights can entail
the protection of European Convention or otherrirggonal conventions regarding human
rights. Thus, an individual, whose rights wereimded without obtaining satisfaction within
the internal system of law for this breach of laway introduce an individual plaint for
indemnities to the European Court of Human Riglftsr dne performed all internal effective
procedures. European Court may recognize the génrent of the European Convention and
give satisfaction for the injured damages.

Since the new Civil code entered into force, befaddressing to European Court, an
individual whose personality rights regulated bg tivil code were injured, may introduce a
complaint to the habitual courts on the basis efdblictual (tort) civil liability (article 1349
et subseq. Civil code) and special protection noofmgn-patrimonial rights (article 252-257
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Civil code). Notwithstanding, national judge shabit overrun the margin of appreciation
given by the European Convention of Human Rights.

The injured person, depending on the moment ofieach and its length may
demand for: the banning of the breach, the endinthe breach and the banning for the
future, the finding of the illicit character of tlbeeach if it continues. The judge may dispose
the reinstatement of the parts in the previousagin, such as obligation of the author to
publish on his expense the condemnation decisiaihar necessary measures for the ending
of the breach or for reparation of the damage. ifjuged person may also introduce an action
for the indemnities or for the reparation of thejpdice, even un-patrimonial against the
author of the breach, being applicable the disfostfor the delictual (tort) civil liability.

For the protection of an un-patrimonial serioustgl anmediately harmed or threaten
right, the injured person may ask to the judgepi@mvisional measures until the introduction
of the complaint.

Conclusions

We can infer that personality rights, as inherggtits to human nature have the same
characteristics of all rights under natural lawneoof personality rights are fundamental
rights enjoying the constitutional and conventiomqabtection through the activity of
constitutional justice and of European Court of HuniRights. The protection is also assured
by the provisions of Civil Code, the delictual @drability and the special protection of un-
patrimonial rights offered by article 252-257. Thgbjective personality rights benefit only
from the protection offered by the civil code.
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Abstract

Concerning the defense of human rights, in Rom#ngee are several instruments in
this sense: the Romanian Ombudsman institutiom@dmal level and European Ombudsman
institution in the European Union level.

The activity of the two institutions is conductedo#ficio or at the request of persons
who claim that their rights have been violated ffjc@ls or government authorities.

Ombudsman exercises an administrative control masha similar to that which
enables control of public authorities at nationavél by the Ombudsman in most EU member
countries.

Keywords: Human Rights, Romanian Ombudsman, European Ombudgmaplain
investigation.

Introduction

In a democratic state, the protection and - notliasthe promotion of citizens’ rights
are essential characteristics resulting from thepegic of democracy

Respecting, promoting and guaranteeing the uniigysaf human rights are part of
the ethical and legal acquis of the European Uniynbeing one of the cornerstones of
European unity and integrity

This thing supposes to be well informed and to inkltaorough the knowledge of the
realities and complex problematic of human righits¢luding the creation of efficient
institutions in order to protect and promote them

Recognized by international legal instruments, hbenan rights are proclaimed and
secured by the Constitution of the State of natibnathereby gaining legal life and
efficiency, known as the fundamental civic rightd &reedonts

! Claudia Elena Marinig Promotion and protection of human rights througk thstitution of “Ombudsman”
in “Human Rights”, no. 1/2009, p. 63.

2 Developments in promoting and protecting humahtsign Romania in 2008, in “Human Rights”, no. 1090
p. 13.

® Irina Moroianu ZlatesclEU Fundamental Rights Agendy “Human Rights”, no. 2/2008, p.3.
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The means of defenses, guarantee and enforceménnan rights both on national
and local level are resulted from the national legatem and the internal rules of the state.

An important mean of human rights is the Ombudsnmstitution which the
Romanian legislation is calling the Romanian Ompuais.

In the past decades, more and more countries hdk@diiced into their judiciary
system an institution which stems from Swedishigparént practiceand whose role it is to
solve complaints forwarded by citizens who claimtttheir rights have been breached by
civil servants or authorities of public adminisioat.

As has been shown in specialized works, the Ombadsnstitution presents itself as
“an option for correcting the mistakes of publiaradistration, as it is for the citizens an
experienced, neutral agent, whose activity requicepayments, no large periods of time and
no direct conflict with the opposing side”

This institution has also penetrated into the Eeawmp Union. According to the
dispositions of article 228 of the Treaty of LisBafie Ombudsman chosen by the European
Parliament is empowered to receive complaints fammy citizen of the European Union, any
person residing within the Union or any judiciarmtiey based inside the EU. These
complaints regard administrative abuses in thevigtof institutions, organisms, offices or
agencies of the EU, except the European Union'stG@dulustice and its activity

As we can see, the Ombudsman institution has dsatsie activity also the complaints
of corporate, thing which does not happen in Roajathe Romanian Ombudsman institution
receives and solves complaints only from individual
The European Ombudsman exercises an administratimerol mechanism similar to that
which allows the control of public authorities ational level by the Ombudsman in most
state§.

The Romanian Constitution of 19§lestablished for the first time the institution of
the Ombudsman in its articles from 55 to 57, a#iclvhich contain the basic regulations
regarding the functioning of this public authority.

Based on the Constitution, Organic law no. 35/199%as adopted the organization
and functioning of the Ombudsman institutforThrough Decision no. 5 of the "L Bf April
2002, the Romanian Senate’s Permanent Office apgrthe rules that establish its structure
and activity”.

In the Constitution of Romania, revised in 2603he 4" Chapter of the W Title
(“Fundamental rights, liberties and duties”) is idatkd to the Ombudsman. It is stipulated
within that the Ombudsman is named by a commoningeet the Senate and the Chamber of

*1. Muraru, Drept constitgonal si institugii politice, Actami Publishing House, Bucharest, 1997, p. 176.

® G. Uglean,Drept constitdonal si instituii politice, vol. II, fourth edition, revised and enlarged,ditira
Fundaiei Romania de maine” Publishing House, Bucha@3d7, p. 9

® V. Pop,Avocatul Poporului-instittie fundamental a statului de dreptPerenia Publishing House, Tioara,
1995, p. 10

" C. Branzan,Avocatul Poporului. O institie la dispozia cetifeanuluj “Juridici” Publishing House,
Bucharest, 2001, p. 131 and loan Ceteretstitisia Ombudsman-ului in Suedlien “Studii de Drept Roméanesc
“ Review, no. 1-2/1991, p. 52.

8 Jorge L. Maiorand@Dmbudsman in Argentin&Drepturile Omului” Journal, no. 2/1992, p. 23.

® published in the Official Journal of Romania Ctf%he 9" of May 2008.

19, popescu-Slaniceanu, Marilena Diana Petrovszki, EnescuRolul Mediatorului European in fiptuirea
dreptului la o bua administrare in “Acta Universitatis Danubius. Juridica” Reviemo. 2/2010, p. 194.

1. Alexandru, I. Gorjan, I. V. Ivanoff, C. C. MaadAlina Livia Nicu, C. S. &aru, Drept administrativ
european “Lumina Lex” Publishing House, Bucharest, 20p5121.

2 pyblished in the Romanian Official Journal, Partd. 233 of November 21st, 1991.

13 Republished in the Romanian Official Journal, Panb. 844 of September 15th, 2004.

* Republished in the Romanian Official Journal, Pamb. 922 of October 11th, 2004.

!> Republished in the Romanian Official Journal, Pamb. 767 of October 31st, 2003.
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Deputies for a period of five years (which can dodyrenewed once) and its role is to protect
the rights and liberties of citizens.

The Ombudsman and both deputies are named only afiesidering their
professional competences, their moral qualitiesiy ense of justice and objectivenéss.

Similarly, the European Parliament shall appoint @mbudsman representative
among persons who are citizens of the EuropeannJiiiioe person appointed shall enjoy full
civil and political rights and has to offer all tgaarantee of independence.

However, that person must meet all the requiremiantise country of origin in order
to exercise the highest judicial office or to p@ssa special competence and experience, well
known for serving as Mediatdr This is named after each election of the Europtatiament
during a parliamentary term (5 years), and his rataxdan be renewed.

The Ombudsman representatives exercise his/hetidnscindependently. His/her
independence is guaranteed by the incompatibilitih wther functions or activities and by
the fact that his/her financial status is the saséhat of a judge of the Court of Justice of the
European Union. From this perspective, his/herpedeence is confirmed by the guarantees
provided for by Articles 12 to 15 and 18 of the Bowl on privileges and immuniti¥s

The Ombudsman exercises its attributions automtioa upon demands from the
persons whose rights have been breached, withinlithies established by law and in
cooperation with central and local public admiraton®.

It must be noted that the public authority of thenliidsman is difficult to be
identified with one of the three “classical” power$ the state, as shown in specialized
literaturé® because it presents specific features to eachrpowe

However, it should be noted that this institutiom a public autonomous and
independent one from any other public authorityeino protect the rights and freedoms of
citizens in their relations with public authorities

The European Ombudsman is an independent and ialgaotly that can hold the EU
administration liability. The Ombudsman investigatmmplaints about maladministration in
EU institutions, bodies, offices, and agencies.yQhke Court of Justice of the European
Union, acting in its judicial capacity falls outsidthe Ombudsman's mandate. The
Ombudsman may find maladministration if an instdatfails to respect fundamental rights,
legal rules or principles, or the principles of dadministratiofi.

In a situation of total independence in its relatioith the Government, the
Ombudsman is an instrument through which the lati& power exercises control over the
organisms of public administratitn

In exercising its functions, according to articl28-26 of Law no. 35/1997, the
Ombudsman has the right to perform its own enaggiitie demand any information from the
authorities of public administration, to questiomda collect statements from the
representatives of public administration and frony aivil servant who can offer the
information necessary for resolving the petition.

' Monica Vlad,Ombudsmanul in dreptul compar&ervo-Sat Publishing House, Arad, 1999, p. 14.

" These conditions are set out in Article 6, parplgra of the Decision of the European Parliamer March
1994 on the regulations and general conditions mnivg the exercise of the office of the ombudsmablighed
in OJ L 113, p.15-18.

8 Protocol No 36 on the privileges and immunitiéshe European Communities (OJ L 152, 13.7.19613).
as amended by the Treaty of Nice (OJ C 80, 10.3.2001).

19 C. Manda,Drept administrativ. Tratat elementafourth edition, revised and enlarged, “Lumina Lex
Publishing House, Bucharest, 2007, p. 163.

% Dana Apostol TofarDrept administratiy vol. I, All Beck Publishing House, Bucharest, 30f. 20

L http://www.ombudsman.europa.eu.

22|, Popescu Shiceanu, C. I. Enescu, Diana Marilena Petrovskipt administratiy Volume 1, Pitgti, 2010,
p. 59.
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It is important to reveal the fact that also in theropean Ombudsman institutions or
bodies there is the requirement to provide all dadgired by the Mediator and to facilitate its
access to the files necessary his reséamkcept if there are secret reasons.

In order to pursuance of legal role that they halie,Romania Ombudsman and the
European Ombudsman have a number of legal anditttiostal instruments.

Thus, as the Romanian Ombudsman, the main insttignage the petitions received
from the country or from abroad. Anonymous comptaiare not recorded. Always the
Ombudsman communicates to the applicant the handhris complaints, result which can
be made public through the media, with the cons#nthe complainant and the rules
concerning the secret documents status.

It is important to note that according to Articlé &f Law no. 35/1997, republished,
the petitions are exempt from any taxes of stamp.

Then, the Ombudsman can do its own motion, becaasegrding to Art. 59,
paragraph 1 of the Constitution, it shall exerdise powers ex officio, not only when it is
requested by the citizens people whose rights imsdibms are harmed.

Both in the received petitions and ex officio sitam, their resolution is made in
accordance with the procedure laid down in Law3%1997, republished, procedure which
starts from the public authority or institution thaolated a right or freedom and it can go up
to the Parliament level for a resolution. Whenetbeyr Ombudsman finds out violations of
legal rights and freedoms through administrativeutioents, it will require reform or revoke
the administrative act concerned, the compensatiod the restoration products for
individuals injured in the previous situation. Cegaently, the authorities concerned are
required to take all measures to eliminate irregids found, to repair the damage and to
remove the causes that have generated or favootdion, informing all the formalities taken
in this sense to the Ombudsman.

Similarly, the European Ombudsman representatigasiders that the complaints are
justified and establishes the presence of maladtnation, he/she has the ability to inform the
concerned institution, which can then take all ssagy measures to solve the problem. Such
problems are called “problems solved by the insaiti.

When the Ombudsman finds a case of maladministraiat the problem is not
resolved during the investigation, the Ombudsmaail Sleek “a mutual friendly solution” to
satisfy the request of the EU citizen.

If this is unsuccessful, he may submit a “recomna¢iod project” to the institution,
requesting it to take the necessary steps to sthligecase of maladministration. If the
institution does not accept the recommendatiorsQimbudsman may send a “special report”
to the European Parliament.

If an amicable solution and a solution for the caenaladministration cannot be
found, the Ombudsman may send a “critical reviea the institution concerned, as is
expressly provided on the Ombudsman of Romania.

In any case, the Ombudsman must inform the perdanmade the complaint about
the outcome of the investigation.

Also, the Ombudsman emits suggestions which cabpaqtlaced under control of the
Parliament or under judiciary control. Through #hesiggestions, the Ombudsman signals
abuses in administrative acts to the authoritigsublic administration.

% This requirement is stipulated by Article 59, maeph 2 of the Constitution which provides thatljmub
authorities have an obligation to ensure the Omimaaisnecessary support in his duties.
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The Ombudsman may approve the making of its owaiires if this necessity results
from preliminary research. Inquiries may be intpted if t is established that the violation of
the rights had stopped.

When, during the investigation, the Ombudsman caiméise conclusion that there is
an abuse, gaps in the law system or a case ofptamnyl it will present a report containing the
results of the investigation to the presidentshef two Chambers of Parliament or, in other
cases, to the Prime Minister.

In turn, the European Ombudsman is authorized it@t@ investigations on its own
initiative. Taking advantages of its authority teeecise the mandate of ex officio, it may
investigate a case of possible maladministratidcomstied to it by a person who is not entitled
to file a complaint. The Ombudsman decides, takiig account the specificity of a case,
whether to exercise its mandate ex officio. In #iatl of cases, the practices suppose to give
to that person the same procedural opportunitiesglitthe investigation as if the matter
should be treated as a complaint.

However, the Ombudsman can notify the ConstitutioBaurt regarding the
unconstitutionality of laws adopted by the Parliamebefore these are approved by the
President; it can raise exceptions of unconstitiaity regarding active laws and ordinances
and formulates, upon demand from the Constituti@uwlrt, points of view on the exceptions
of unconstitutionality for laws and ordinances rgfeg to the rights and liberties of the
citizen.

Ombudsman’s work may not be, petitions concernotg af: Houses of Parliament,
Parliament, acts and deeds of Deputies and Senpatws President of Romania, the
Constitutional Court, the President of the Legig&atCouncil of the judiciary, and the
Government except laws and ordinances. Such petitice rejected without stating reasons.

During performing its functions, The Ombudsman adnmvestigate complaints
against national, regional or local authoritieshimtEU countries (government departments,
state agencies and local councils), even when timplaints are about EU matters, the
activities of national courts or Ombudsman reprederes. The European Ombudsman is not
an appeals body for decisions taken by these esititomplaints against businesses or private
individuals.

Regarding the work of the two institutions, we emgihke that during 2011, the
Romanian Ombudsman, according to annual refjotitere were a total of 16282 audiences.
By comparison, in 2010 presented to the audienaenaber of 17 470 citizens, in 2009 the
Romanian Ombudsman has awarded a number of 16561ina2008 were presented the
audience a number of 17 783 people.

Also, in 2011 there were recorded 759 complaints2010 were recorded 8 895
petitions, in 2009 it was registered 8 295 pet#icand in 2008 there were 8 030 petitions.

To clarify all the issues raised by petitions, @122 there were organized by the
Romanian Ombudsman a total of 26 surveys. By cosgarin 2010, were conducted 18
surveys, in 2009 were conducted 30 investigatiamg in 2008 was made a total of 42
surveys.

According to the annual reports on regarding theiviag of the European
Ombudsmati, it has received 2 510 complaints in 2011, amohghvonly 698 were for its
competence. By comparison, in 2010 there were 2c6@1plaints, of which 744 were for its
competence, in 2009 there were 3 098 complaintsira2®08 there were 3 406. In total, in
2011 the Ombudsman has handled over 3828 complamisequests, increasing inquiries
from 3 700 in 2010.

4 See Activity reports of the Ombudsman publishedhenwebsite www.avp.ro.
%5 http://www.ombudsman.europa.eu/activities/annypalirss.faces.
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Ombudsman initiated 396 investigations in 2011, parad with 323 in 2010, 335 in
2009, 293 in 2008 and completed 318 investigatoureng 2011, compared with a total of
326 in 2010.

The main issues that have been raised in Ombudpetdions aimed right of petition,
the right to private property, the right to infortioa, the person’s rights aggrieved by a public
authority.

The main issues that have been the subject of @nmgplo the European Ombudsman
focused on unfairness, discrimination, abuse of ggowack of or refusal to provide
information, unnecessary delay and incorrect proces]

Conclusion

All above facts show that actions undergone byitisétution of the Romanian and
the European Ombudsmen regarding the line of linljlits duty — to protect individual rights
and liberties — have generated a change in megntaljarding the role and importance of the
Ombudsman, both at an administrative level andullip consciousness.
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Abstract

The first initiatives to promote mediation in Ronaamgoes back to 1996, when
Foundation for Democratic Change, in cooperationihwthe Canadian International Center
for Applied Negotiation (CIIAN) implemented a pidjéargeting the use of mediation in the
Romanian judicial system, a project involving moepresentatives of the legal — related
professions and of the Ministry of Justice.

Mediation responds to the need to resolve confiiateng parties, outside trial courts,
providing an adequate answer for the problems ef gharties, which do not always find an
appropriate judicial support, and it is based or ttight and possibility of the parties to solve
their conflicts in an advantageous manner, quicklyd effectively that helps to the
decongestion of trial courts, to the social harmanyg peace, which we all want.

Key words: mediation, mediator, mediation agreement,

Introduction

Dealing with this theme | am going to start by diefy mediation.

According to Article 1, paragraph 1 of the Law 12@06, regarding mediation and
the organization of the mediator profession, “Metha represents a facultative modality of
resolving conflicts amicably, with the help of ardhperson specialized as mediator, in
conditions of neutrality, impartiality and confidéadity” *. This is the way mediation is
defined in Law 192/2006, a “facultative modality”.

“Mediation is a «magicalk process which enables parties to resolve dispaten
if all other attempts have failed. It is a swiftieap and effective way of avoiding lengthy and
costly litigation and achieves a more satisfactougcome for all.

“Mediation can be used by the rich and by the pdbrcan be used in multi-million
pound international commercial disputes as readsyit can be invoked in ‘minor’ neighbor
disputes. It is swift, relatively cheap, and hagported success rate of up to 85%"

According to the Report on the state of justickeased by the Superior Council of the
Magistracy, statistical data of the last 5 years shows armitg increase in the number of
cases that are on the role of the trial courtsmFnere it may be implied that every judge had
a larger number of cases to resolve.

! Article 1 paragraph 1 in Law no.192/2006, 16/08&0published in the Official Gazette of Romaniart® no.
441 on 22/05/2006 on mediation and organizatiomediator profession.

% Freddie Strasser, Paul RandolpMedierea - O perspectvpsihologi¢ asupra solgondrii conflictelor,
FMMM.RO Publishing House, Bucharest, 2012;

% For more information see the website: http://wwaulpandolph.net/ what_is_ mediation.php.

* For more information see the website: http://wvem909.ro/csm/index.php?cmd=24.
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Mediation, this modality of extinguishing conflicthis alternative to justice, appeared
as necessary due to the large number of litigatieosrded on the role of the trial courts. The
large number of litigations recorded on the rolehaf trial courts determined the prolongation
of duration in resolving the cases that attractsomty the discontent of the parties, but also of
the ones applying the law.

As “any system of law is governed by basic rulagding ideas, called principles”
mediation is guided by the following principles:utmlity, impartiality, confidentiality, free
consent of the parties.

In 2010, the Law no. 202 regarding certain meastoesccelerate the resolution of
cases, also called “the small reform of the JubiSistem”, provides the obligation of the
judge to recommend the parties to participatenwediation meeting.

“During the entire process, the judge will try tonciliate the parties, giving them
needed guidance according to the law. For thisyihesk personal appearance of the parties,
even if they are represented”.

In litigations that, according to the law, may Hbee tsubject of the mediation
proceedings, the judge may request the partieartacipate in an information meeting on the
advantages of using this procedure. When he camssigecessary, taking into account the
circumstances of the case, the judge recommendpdhes to appeal to mediation, for
resolving the litigation amicably, at any stagetttd judgment. Mediation is not compulsory
for the parties”.

In 2012, by the Law 115, the legislator amendssamplements the Law no. 192/2006
on mediation and the organization of the professibmediator, published in the Romanian
Official Gazette, Part I, no. 441 of 22 May 2006thwsubsequent changes and additions, as
follow: Article 2, paragraph (1) is amended andiit have the following content: “Article 2
(1) - If the law does not provide otherwise, thetipa, whether natural or juridical persons,
are obliged to patrticipate in the information megton mediation, including after the start of
a trial in front of the competent courts, for resed) in this way the litigations in civil, family
or criminal matters, and other matters, in accozdawith the conditions provided by this
law”’.

To be noted that, if in 2006 by Law no. 192, thgidkator leave at the discretion of the
parties the choice of mediation, as a modality xdfnguish conflicts, in 2012, by Law no.
115, obliges the natural and juridical persons dadigpate in the information meeting on
mediation, even if there is already a trial beftire competent court. Therefore, information
on mediation is no longer facultative, it becomesdatory.

Also, if a litigation on the role of the trial cdar the legislator asks the parties and the
concerned party to show the proof that they havéggaated at the information meeting on
the advantages of mediation, in the following nratte

a) in the field of the consumer protection, whes ¢bnsumer claims the existence of a
lesion, as a result of the acquisition of a defecfiroduct or service, for non-compliance with
contractual clauses or guarantees, the existen@bwusive clauses contained in contracts
concluded between consumers and economic ope@tarbreach of other rights provided in
the national legislation or of the European Uniothie field of the consumer protection;

b) in the matter of family law, in situations prded in Article 64;

® Maria lleana Mtiu, Drept civil. Partea generdl si persoanele “Imprimeria de Vest” Publishing House,
Oradea, 2001, p. 17.

® Article 131, Law no. 202/2010 on certain meastoesccelerate the resolution of cases. The SmddirRein
Judicial System, published in Official Gazette a@ihfania, Part |, no. 714 on 26 October 2010.

" Article 2, paragraph 1 in Law no. 115/2012 for ifiedtion of the Law no. 192/2006 on mediation and
organization of mediator profession, published ffidial Gazette of Romania, Part I, no. 462 on 8 R012.
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c) in the field of litigations concerning possessiodelimitation of property
boundaries, displacement of borders, and othgatittns on neighboring relations;

d) in the field professional liability in which piessional liability can be engaged,
respectively the cases of malpractice, if anotlhecgdure is not provided by special laws;

e) in work related litigations occurred from thenclusion, the execution and
termination of individual contracts of employment;

f) in civil litigations whose value is less than,800 lei, except litigations in which an
enforceable decree was pronounced for the operimgolvency proceedings, of the actions
relating to Trade Register and of the cases in lwliie parties choose to resort to the
procedures provided for in Article 999-1018 frore tivil Procedure Code;

g) if offenses for which the criminal action is patmotion prior to the complaint of
the injured person and the reconciliation of partiemoves criminal liability, after
formulating the complaint, if the perpetrator isokm or has been identified, with the
condition that the victim expresses his/her consergarticipate at the information meeting
together with the perpetratér”

For the parties or the concerned party, to be mbihow the proof of participating to
the information meeting on the advantages of mextiah a certain matter, the mediator will
release a recording of proceedings of information.

So | tried to show you, in a general manner, bomfiegislative point of view, the
steps taken by the mediation to the present in Rana

In contemporary society, people have started tduata in a different way their
interests in certain conflicting situations, ané golution win — win, which justice may not
pronounce, is winning more and more followers, Bpdhis, | do not refer only to mediators,
but also to ordinary citizens, who have understihad the mediation procedure is a solution
for extinguishing a conflict.

We have to appreciate the state’s effort, the atdms the state is offering to citizens,
in its desire to promote this type of extinguishicwnflicts and its desire to encourage the
parties to opt for this way in resolving their piers.

Why choose mediation if one is in a conflict wittmgeone else?

For several reasons that | will present:

- The procedure is quick and simple;

- The costs are considerably reduced;

- The interests of all involved are satisfied;

- The mediation meeting is confidential;

- The stamp tax is refunded;

- During mediation the parties have control and fihdir own solutions to the conflict
occurred among them, they do not obey the will tifiad party;

- Judicial public aid.

Regarding the judicial public aid, | would like tmention that, under certain
conditions, the costs of mediation may be recovéad the state, in accordance with Article
20 of G.E.O. no. 51/2008, Emergency Ordinance diggrudicial public aid in civil matter,
which transposes into national law the provisiohghe Directive of the European Union
Council 2003/8/EC “to improve access to justicecmss-border disputes by establishing
minimum common rules relating to legal aid for swli$putes”, taking into account that the
directive, whose transposition must be ensuredyigggs minimum standards for the system
of legal aid to be considered as providing an ¢ffecaccess to justice for the citizens of the
member states of the European Union, and the atqni®f these standards at legislative
level requires the creation of at least identicaiditions on internal level, not to lead to the

8 Article 6071 in Law no. 115/2012 for modificatia the Law no. 192/2006 on mediation and orgarizatif
mediator profession, published in Official Gazettd&komania, Part | no. 462 on 9 July 2012.



RESOLVING CONFLICTS FROM THE MEDIATION POINT OFWIE

appearance of discrimination among its own citizang citizens from other Member States
or persons, who have the domicile or usual placeesiience in the territory of a Member

State and who would require judicial assistanc®reeRomanian courts or other authorities
with judicial powers, having regard that the acctsgustice - expression of democratic

principles in a state of law and the primacy of lamust be real, and the costs of a judicial
procedures must not constitute a barrier in anrgdteo appeal to justice for the achievement
or defense of a right, justifying, in certain stivas and conditions, the support of the state
from public financial resource$”

Therefore, Article 20 of the G. E. O. 51/2008 po®s that:

“In the case in which the person, who meets thelitimms provided in Article 8 (1) or
(2), shows the proof that, prior to the commenceneérihe trial, he/she has performed the
procedure of mediating the litigation, he/she shalkentitled to the refund of the amount paid
to the mediator as a fee. Of the same right sleadéefit the person, who fulfills the conditions
provided in Article 8 (1) or (2), if he/she requestediation after the process has started. But
this should happen before the appearance on tstedfy of trial. The amount of refund to
which the part is entitled is established by thertoby a pronounced ruling according to
Article 15™.

Judicial public aid is granted in civil, adminidive&, commercial cases, as well as in
other cases, with the exception of criminal onesy Aatural person, who is in a position
when he/she cannot bear the financial expenditlieepsocess or to obtain legal information,
related to a right that it has been violated, heefslay require a judicial public aid.

Article 8 of the same normative rule provides that:

“(1) The judicial public aid in the forms providddr in Article 6 is assigned to persons,
whose average monthly net income per family memibethe last two months prior to the
formulation of demand, is under 500 RO®XRomanian currency). In this case, the amounts,
which constitute judicial public aid, are paid eely by the state.

(2) If the average monthly net income per familynmber, in the last two months prior to the
formulation of demand, is under 800 R®Nhe amounts, which constitute judicial public,aid
is paid by the state in proportion of 50 %.

(3) Judicial public aid may be granted in otheuadiion too, in proportion to the applicant's
needs, in the case where concrete or estimated obghe process are of the nature to limit
the actual access to justice, including becauskeolifferences in the cost of life between the
Member State in which it has his domicile or uspkdce of residence and the one in
Romania™.

“To determine the income, any periodical incomestaken into account, as salaries,
allowances, fees, annuities, rentals, profit fraammercial activities or independent activity
and others, as well the amounts due on a regulsis,bauch as rents and maintenance
obligations™.

It is observed that the state encourages, by ctnreasures, the litigants to appeal to
this modality of extinguishing conflicts.

Many people begin to understand that in certaigaitons, such as those of family,
and | am talking about here in particular to dieyrconfidentiality is more and more

° G.E.O. 51/2008, enacted on the basis of Article, phragraph 4 from the Romanian Constitution, ishbtl in
Official Gazette of Romania, Part |, no. 327 on(0232008.

19 Article 20 in G.E.O., published in Official Gazetf Romania, Part I, no. 327 on 25/04/2008.

1500 RON is approximately 110 Euro.

12 Approximately 170 Euro.

13 Article 8 in G.E.O., published in Official Gazetté Romania, Part |, no. 327 on 25/04/2008.

14 Article 9 in G.E.O., published in Official Gazetté Romania, Part | no. 327 on 25/04/2008.
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important, decency and, why not, the elegance afiatien procedure, since we are talking
about internal problems of the family life.

Mediation may also be applied in criminal casesgiuil and criminal delicts, where
the law provides that criminal prosecution begirthwhe prior complaint of the injured party
or with the reconciliation of the parties.

We can apply the mediation procedure in other tygbeonflicts, such as:

- Conflicts that have occurred in schools, taking imtcount that our system of education has
many flaws, which led for many times to situatiovith serious consequences on students,

- Work conflicts with respect to non-compliance wiitle provisions of the contract;

- Conflicts that appear among persons belongingfterdnt religions;

- Inter-ethnic conflicts;

- Conflicts occurring between citizens and institnfi®f the state, in these types of conflicts
we must accept that we still must insisted on lier¢hange of mentalities somewhat obsolete.

In criminal matters, mediation, by Law 192/2006meadiation and the organization of
the mediator profession, as well as Article 10teleh and Article 16, index 1 of the Law
202/2010, which is applied in criminal cases regyaffenses in which criminal liability is
removed, according to the law, by the withdrawaltled complaint, the reconciliation of
parties, or conclusion of a mediation agreemerttérfollowing offenses:

» Hitting or other forms of violence, offense prowidtr in Article 180 paragraph 1
and 2 in the Criminal Code;

* Bodily harm, offense provided in for in Article 18jaragraph 1 and 2 in the
Criminal Code;

* Bodily harm by negligence, offense provided foAmicle 184 paragraph 1 and 3 in
the Criminal Code;

» Disturbing the use of habitations, offense providedor in Article 320 in the
Criminal Code;

» Threat, offense provided in for in Article 193 etCriminal Code;

* Violation of postal secrecy, offense provided im fio Article 195 in the Criminal
Code;

* Rape, offense provided in for in Article 197 (1)tie Criminal Code;

* Seduction, offense provided in for in Article 190the Criminal Code;

* Theft committed between spouses, offense providedirf Article 210 in the
Criminal Code;

* Breach of trust, offense provided for in Articleih the Criminal Code;

» Destruction, offense provided for in Article 217tive Criminal Code;

* Non-abidance by measures for child custody, offemegided for in Article 307 in
the Criminal Code;

» Desertion of family, offense provided for in ArgcB05 in the Criminal Code.

Article 16 in the Procedural Criminal Code providest, during the criminal trial,
regarding the civil claims, the defendant, andghgy civil liable may conclude a transaction
or a mediation agreement, according to the lawh wéspect to civil remedies. Article 416
“Transaction, mediation and recognition of civikichs” states: “During the criminal trial,
with respect to civil claims, the defendant, theilcparty and the party civil liable may
conclude a transaction or mediation agreement,rdicgpto the law. The defendant, with the
parties civil liable, may recognize entirely or fharthe civil party’s claims. In the case of
recognizing civil claims, the court requires to qmnsation to the extent of the recognition.
With regard to unrecognized civil claims, proofs ¢e administered®.

!5 Article 16 in the Procedural Criminal Code, moeiifiby the Law no. 202/2010 — regarding measures to
accelerate the resolution of trials, published ffig@l Gazette of Romania, no. 714 on"28ctober 2010.
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Conclusions

In conclusion, mediation responds to the need smlve conflicts among parties,
outside trial courts, providing an adequate andeethe problems of the parties, which do
not always find an appropriate judicial supportd @nis based on the right and possibility of
the parties to solve their conflicts in an advaatags manner, quickly and efficiently, which
helps to the decongestion of trial courts, to thaa harmony and peace, which we all want.
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Abstract

The current paper points out the legal and politiséuation of Aromanians after the
Treaty of Berlin in 1878, which led to the creatmimew states and changes of borders in the
Balkans inhabited by Aromanians.

The treaty revises provisions of the San Stefaraxé¢hrough which enhanced the
Russian influence in south-eastern Europe, as asemumence of the victory against the
Ottoman Empire. For the first time in an officiad@iment Aromanians are mentioned as a
distinct minority.

Key words: Balkans, borders, territory, change, minority.

Introduction :

The Treaty of Berlin, dated 1/13 July 1878, wasunt to revise the provisions of San
Stefano Peace through which the Russian influeraseenhanced in south-eastern Europe as
a consequence of the 1877 war and the victoryrafjahe Ottoman Empire.

The Treaty of Berlin agreed de facto to the indeleeice of Romania, proclaimed on
May 10th 1977, but also the independence of Budg&erbia, and Montenegro.

Two important aspects regarding the Aromanians raeationed in the Treaty of
Berlin, as a result of the Russian-Turkish-Romamianin 1877.

Their mention for the first time as a distinct gntivithin the Ottoman Empire in an
international document is the first consequence.

A second consequence ragarding the redrawing obdliedery lines, however, had
negative effects because it marked the partitionthef Aromanians in several Balkan
countries.

Thus, the inclusion of Thessaly and Epirus -areassely populated by Aromanians-
in the composition of Greece made the connectioes the new border line much more
difficult and the Aromanian shepherds from Pind@egce) were no longer allowed to
wintering flocks on the plains of Thessaly (Albghia

On the other hand, as a positive fact, we reveal gbsition of Romania, which
became independent and because it received intarabtecognition, was able, during the
following years, to act in the interest of Aromarsawho lived in compact communities
within the territory of the Balkan Peninstila

! G.V. Barba, “Our Flight” Journal, no. 1, 2, 3, 895-1998, Freiburg, Germany.
2 C.C. Giurescu, Dinu C. Giuresdstoria Romanilor/ Stiintifica” Publishing House, Bucharest, 1975
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Therefore, in 1879, the Macedo-Romanian Committes fBucharest turned into the
Macedo-Romanian Cultural Socidty

The constituent assembly took place on Septemhet&®, under the presidency of
the Calinic Metropolitan bishop and with V.A. Urealas Secretary.

The main objectives of the Macedo-Romanian CultBadiety were as follows:

- The recognition of the Society as a legal entity;

- The foundation of an Aromanian diocese in thetlsad the Danube Rriver, subordinated to
the Autocephalous Church of Romania;

- The foundation of a boarding school in Bucharist Aromanian scholars from the
Balkan$;

- To obtain a subvention from The Ministry of Interfor the Society’s publications;

- To gain the support of the Church for propagaaato attract new members.

Meanwhile, in the years that followed, Romania’atestbudget for the Romanian
schools from the south of the Danube was incretseder 40.000 lei per year (a substantial
amount at that time), and in 1879 a dipomatic bnasfdRomania was opened in Athens. Also
in 1879 a Romanian Consulate was opened in Theskg&ldts activities irritated the Greeks,
who accused our country of taking actions to “revikle Romanian national feelings of the
Aromanians who have been Hellenized for centufies”

Gradually, as a reaction to these measures takémeifavor of the Aromanians, an
anti-Romanian campaign was triggered in Greece, dgdthe Ecumenical Patriarch of
Constantinople itself.

Furthermore, the Turks were tolerant regardingabigons of the Aromanians even
though they were not to their liking, because tbegsidered that they could benefit from the
adversities between the various nationalities.

As we have shown, the use of the mother tonguehuré¢h became one of the main
demands of the Aromanian national moverhent

At first, attempts were made to fulfill this goad the main Aromanian communes,
without creating a church hierarchy of their ownisl worth to outline the proposal of 150
Aromanian families from Prlepe who were working &ds having their own church in
which to celebrate the liturgy in their own langaago as not to have to attend the Greek or
Bulgarian churches. Priests from the churches wtieeAromanian language was inserted
were threatened, and the Greek Metropolitan bisbbgOhrid and Prespa, Alexandros,
addressed a letter to the Aromanian community irckvhe drew attention to the fact that it
would be a great sin to pray in church in the Araraa language instead of the Greek
languag& The Aromanians were not influenced by these threspecially because a lawsuit
filed by their Metropolitan bishop did not have thesired resuit

The Ecumenical Patriarchate of Constantinople, iwmi@s under Greek influence,
however, did not seem intolerant and allowed treeaighe Aromanian language for religious
services (June 16, 1889), but only where Aromankaat their own churches. Aromanians
did not agree to build a new church in the areasrevthey lived in compact communities and
where they represented the majority.

i Rodica Silvia Stanispecte ale liricii aromanéTribuna” Journal, VIIl, No. 46, 1996.
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On June 27, 1891, the Sultan issued a decree etdhest of the Aromanians, through
which they were recognized the right to use noy ¢éiméir own language in their churches, but
also Romanian religious books if they were apprdwethe Ecumenical Patriarch&tewhich
of course did not give its consent to this issue.

A satisfactory resolution of the matter regardihg use of their own language in
Aromanian churches could only be achieved by arga#i church hierarchy of their own,
namely by choosing a bishop for the Aromanians. dipmacy from Bucharest entered into
negotiations with the Gate again and at the same Aromanians from several communes of
the Ottoman Empire prepared a petition regardiegsime issue.

Thus the premises for creating an Aromanian epeeopvere met and with the
participation of Aromanian leaders from several ommities, a protocol was signed.
Through it, monk Antim, of Albanian-Romanian origiwas elected the metropolitan bishop
of the Aromanians from Turkey.

On November 20, 1896, the Grand Vizier was reqdesieofficially recognize the
metropolitan bishop through a petition which ardvat the Ministry of Justice and then it
ground to a halt at the Ecumenical Patriarchate.

Later, the tensions occurring between Constantenaptl Athens because of the Crete
Island, led to the general mobilization of Greeghich resulted in the initiation of efforts to
create a Turkish-Romanian alliance.

The Romanian government refused to condition tleelpm regarding the recognition
of the Aromanian Metropolitan bishop with the preed alliance, which was approved even
by Austria-Hungary. Also, the new government fromcBarest and the Minister D.A.
Sturdza were warned that forces “which should Ibectitd especially towards strengthening
the internal situation and to a better administratdf Dobrogea, where interests more vital
than the ones from the distant Macedonia have taddéfended™ are wasted into the
Aromanian issue.

The more obvious involvement of the great powersthe Balkan affairs where
Romania had major interests (the internationabfactould not be ignored), the worsening of
the relations with Bulgaria, which had a fixation the rectification of the boundaries of
Southern Dobrogea, the fall of the Minister D.Auisiza (March 30, 1899), made the support
for the Metropolitan bishop Antim and for the estdestical hierarchical structure, to move
into the backgrour’d.

It must be emphasized that if these efforts wowdehbeen more strongly supported
by the Aromanians themselves (for whom the diplgmfasm Bucharest made these efforts
constantly, requesting the election of priests ftheir own ranks), they would have had more
chances of success and with time, it would havinielfy led to their recognition as a distinct
ethnic minority.

Whereas following the Treaty of Berlin in 1878, €ce did not receive all the
territories it claimed from Epirus and Thessalygaoteations with Turkey were resumed at
Prebeza and then at Constantinople (August 1879tMEB80).

The Aromanians, inspired by national feelitigslid not agree to ceding pars of Epirus
to Greece, because such a border would split treges from Pind and Gramos inhabited by
the Aromanians during summer, from the winteringaarin The Thessaly Plain to the coastal
area of The lonian Sea. Despite the memoirs angrtitests of the Aromanian delegates, the

%1dem, p. 220.

1D, A. Sturdza,Acte Proiectul bazelor de organizare a viitoarei bisériomane din Imperiul Otoman
“Academia Roméaii Library, Il, 7/19.02.1898, p. 140.

12D, A. Sturdza,Acte Proiectul bazelor de organizare a viitoarei bisériobmane din Imperiul Otoman
“Academia Roméaai' Library, I, 7/19.02.1898, p. 151.
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imperial representatives from Constantinople, utiderinfluence of Austria-Hungary, agreed
to trace the borders on The Arachthos and The BerRivers, which led once again to the
division of a territory inhabited only by Aromanigh

This division represented a heavy setback for tlmenmanian national movement
insufficiently supported by the diplomacy from Bacbst, because a territorial basis for
possible autonomist actions for creating an inddpehAromanian area (a future state) at the
Albanian-Greek border was lost.

All territorial changes that occurred led to thendiening of relations between
Romania and Greece, which, however, did not raauthe decrease of the support of the
diplomacy from Bucharest regarding the Aromanians.

The reaction of the Greeks was materialized throadirutal campaign against the
Aromanians who cherished national feelings.

Both the press related to Macedonia and the digiontarrespondence from 1900-
1908, are full of details regarding the bloody axt§&sreek gangs focused on the Aromanians
and the Aromanian settlements from Pind, ThessalyEphira.

This is the socio-political, legal and historicgdtting in which the Aromanians,
organized by their own customary rules, were peezkin the Balkans: as a distinct entity
closer to Romania due to their common orginThese are the reasons why Romania’s
actions in support of their cause were charactdrizg repeated pressures over Turkey in
order to grant the Aromanians the status of nattkmowledged and equal to other nations of
the Ottoman Empire.

In this context, the diplomatic machinery set intimo by Romania, forced Turkey to
yield and to meet the demands of Bucharest on Mayl 205, through repeated interventions
in Vienna, Rome, Constantinople and other Europeapitals, in the following official
structure:

1. “The explanations between the Valiant of loaanand the Consul of Romania,
through which the first declares that neither himar the imperial government are animated
by hostile feelings towards the Aromanians.

2. The recognition of the Aromanians’ rights to eke their own mayors in the areas
where they represent a majority.

3. The recognition of The Sublime Gate of Romarsieimool inspectors, provided that
they obey the Ottoman laws.

4. The recognition on the Aromanians’ rights to éndélveir own churches and schools
in which to use the Romanian language”.

Moreover, after an ultimatum of the Romanian diphayy on May 22, 1905, Sultan
Abdul Humad issued the following imperial decree:

“His Imperial Majesty the Sultan, inspirited of Hisgh righteousness feelings and
parental care for His people, grants His blessenys goodwill to all His faithful subjects,
irrespective of race and religion, considering dpelications submitted now at the feet of the
Imperial Throne by the Vlachs, His subjects, dethtee command in their regard that under
the civil law that they rejoice, like other Muslisubjects, that their communities designate
mayors, according to the regulations in force, &t it done for the other communities,
Aromanian members are admitted, according to th&ieg rules, in administrative coucils,
and facilies are granted by the Imperial authaitier the teachers appointed by the
communities for the inspection of schools and fa tulfillment of the formalities required
by the laws of the Empire regarding the openingeaf school establishments”.

D, A. SturdzaPocumentg“Academia Romaxt Library, The Manuscripts Collection, I, 1897.
!> Rodica Silvia StanAspecte ale liricii aromang&Tribuna” Journal, VIII, no. 46, 1996.
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The acceptance of the Aromanians as a distinctyéhtiithin the Ottoman Empire
was a great success for the diplomacy from Buchaboes the fact that this acceptance was
the result of the skillful political calculation$ the Constantinople must be emphasized.

On May 23, 1905, through a Ministerial disposaldAbRahman Pasha, the Minister
of Justice and Religious Affairs, communicatesdbetent of the decrete from May 22, 1905,
and expressly specifies that the Aromanians caelyfr@erform their own religious
ceremonies.

The newly created legal situation which was in tleour of the Aromanians was
unambiguous and could hardly be reconciled withttaditions of the Ecumenical Patriarch
of Constantinople, who was known for his traditiopasition towards the Greeks.

In the months before the outbreak of the First BalkVar (1912), the situation from
Turkey was not evolving in the favour of the Arorears, who were now recognized as a
nation in the Empire.

The internal crisis from Turkey in 1912 led to thietory of the nationalist forces
gathered around the Young Turks group and theigallitrime became a trend. Over 500
political assassinations took place in the proviat&acedonia in the first half of this year,
events that have not spared the Aromanian repiasey either.

Preceding the outbreak of the First Balkan War, r@ets-Serbian and a Greek-
Bulgarian alliance were created in August 1912.

These alliances, which made no reference to thenAntans, had common objectives:
the expulsion of the Turks from Europe; the terrabissues that directly affected the
Aromanians, were to be resolved lafer

The states that have carried out these Balkama#imdemanded Turkey to implement
the previously agreed reforms. The Sublime Gatearded to Serbia and Bulgaria with war
declarations on October 17, 1912. In the followitays, Greece declared war on Turkey and
the Ottoman armies were defeated on all fronts, Gineeks occupied Thessaloniki and
loannina and the Bulgarians and the Serbs liberatediories from Macedonia and from the
European Turkey.

In February 1913, when there was not much hopefdefTurkey, a “Committee for
the defense of the Muslim, Israelite and Aromanpopulations from Macedonia” was
founded in Constantinople. A memoir counersignedHt®y Aromanian N.A. Popahagi was
addressed to the Austrian Embassy for the empowgraiévlacedonia in which Aromanians
have a decisive role. A delegation of this comreitstopped in Vienna on their way to
London, where they requested the independence edsBtoniki, without achieving tangible
results, but merely promises.

In March 1913, at the Austro-Italian proposal, Remanian Consulate in Tirana,
Nicholas Milu was empowered to officially represeéin¢ interests of the Aromanians from
Albania®. He demanded the inclusion of Pindus in the tyibf Albania in order not to
divide the Aromanians and the recognition of th@nmguage as an official language in all the
areas with a majority population represented bynfanians’. It is significant that the
guarantee of rights for the Aromanians was reqdeste only by a stipulation of the Treaty
of Peace which was concluded after the First Balkim, but by explicit provisions that were
to be included in the forthcoming Constitution dbania. In Romania, some proposals were
heard regarding the establishment of an Aromaniate svithin the territorial limits of the
former Great Medieval Valahia.

'® Rodica Silvia StanAspecte ale liricii aromanéTribuna” Journal, VIII, No. 46, 1996.

" M. D. PeifusChestiunea aromaneasc‘Enciclopedia” Publishing House, Bucharest, 1994.
'8 G.V. Barba, “Our Flight” Journal, no. 1, 2, 3, 885-1998, Freiburg, Germany.
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The misunderstandings between the winners of tie# Balkan War concerning
territorial issues led to a new war between theatlids, this time Romania engaging directly
against Bulgaria after it attacked Serbia and Greec

Conclusions

In the analyzed period, political events that hagnifcant legal and political
consequences for the Aromanians took place:

- The Aromanians are listed for the first time aseparate entity in an official
international document, The Treaty of Berlin, 1878;

- A negative consequence of the treaty was thefisidn in several countries (the
entrance of several parts of Thessaly and Epirom fthe area of The Pindus Mountains
inhabited by Aromanians in the composition of Geeevhich was a heavy setback for the
Aromanian national movement;

- Aromanians are granted the status of nationri@lpgnised and equal to the other
nations from the Ottoman Empire through the Su#tal€crete from May 22, 1905, as a result
of the repeated pressures of the diplomacy fromhBrest;

- The education in Romanian schools from the Ottofmpire is strenghtened- the
Romanian state allocates 40.000 lei (a substaam@unt at that time) for the improvement of
the schools;

- The concern of the Aromanian communities, sumgabiby the diplomacy from
Bucharest, led to obtaining the right to officiagdigious ceremonies in Romanfirand to
the foundation of an Orthodox Aromanian Diocesethe south of the Danube River,
subordinated to the Romanian Orthodox Patriarchate.
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Abstract

Legislative changes to the legal norms governirgy gbcond offence matters in the
New Criminal Code are the expression of the neextipt the criminal policy to the changes
occurring in the Romanian society, in line with thends in the European legislation in order
to prevent and combat the criminal phenomenon.

Keywords: natural person, legal person, terms of second o#gerpost-sentence
second offence, post-executory second offence.

Introduction

In regulating the second offence matters in the Niminal Code, imposed by the
peculiarities involved by recidivism in the contextthe fight means against the criminal
phenomenon, the Romanian legislature showed ewedanexactness for the regulation of the
sanctioning method both of a natural person anégal person in charge with such states
On the other hand, we should not neglect the faat it is necessary to adapt the national
legislation in terms of recidivism to the trendssérg in international criminal policy, in
order to improve the legislation in force and totolathe Romanian criminal legislation with
the European legislation in the field.

Both in our legislation and of other States, thenfdation of aggravation of criminal
liability in the event of recidivism is representeyl the persistence of crime attested by the
perpetratof, from which the idea of its increased injurioushesderived.

The second offence is one of the most serious estaiibns of the criminal
phenomenon, representing the proof that the offenmds persevere in ignoring the law also
after he was tried and convicted for a crime eviarehe executed a sentence, that he failed
to change his conduct in spite of the previous egpee represented by the execution of a
sentence, thus proving the inefficiency of the gm&wn and control activities of the second
offence phenomenon as well as of the criminal pokgarding the punitive system.

1 V. Dobrinoiu, Gh. Nistoreanu, I. Pascu, Al. BorbiMolnar, V. Lazr, Drept penal. Partea genergl “Europa
Nova” Publishing House, 1997, p. 270.

2 M. Zolyneac,Drept penal-Parte genera) vol. Il, “Chemarea” Foundation Publishing Housasi, 1992, p.
637.
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Relapse is a form of crime with a plurality of tb#fenses of which differs in the
repeated commission of one or more offenses thatr @after the offender was sentenced for
another offense, while the competition offensdensés are committed before there is a final
conviction for any such offerfse

In both forms of multiple offenses, a person isuaed of committing at least two
offenses.

For the sentence to accomplish its functions andduaeve its goals, it must be well
adapted to the severity of the offence, the pelggnaf the offender and all objective and
subjective conditions of committing the deed. Teration by which the sentence is adjusted
in relation to the gravity of the deed, as detemuirby all the circumstances and data that
characterize its content in relation to the offengderson, with the state of second offence, as
well as the appropriateness of the sentence duiimgexecution, depending on how the
convicted person reacts to detention conditionsy$¢he name of sentence individualization,
a basic principle of criminal law that guides thanginal policy in crime prevention and
combating.

The second offence is a form of plurality of crirtiest implies the existence of two
crimes committed by the same person, but whildhénctase of multiple crimes, the same
person commits two or more offences before beirignitilecly convicted, in the case of
second offence, the same person commits one or offereces after it has been definitively
convicted for another offence previously committebhis implies a high degree of
injuriousness of the person who commits crimes istae of second offence, proving a
greater degree of incorrigibilify

Regulation of second offence in the New Criminatle€€as differentiated for the
natural person (article 41-43 Of the New Criminabde) and for the legal person (article
146 of the New Criminal Code).

Second offence in case of a natural person

According to the provisions of the New Criminal @pdhe article 41, paragraph 1
regulates, in a more simplified structure thanhe turrent Criminal Code provisions, the
conditions on the second offence of the naturadgrerthrough a synthetic yet comprehensive
definition which also includes its forthsThus, there is a second offence when, after the
definitive remaining of a conviction decision ag timcarcerating punishment longer than a year
and until the rehabilitation or until reaching ttedabilitation term, the convict commits again
an intentional offence or an offence with an ouwaissed intention for which the law stipulates
the incarcerating punishment of a year or longer.

There is second offence also if one of the see®stipulated in paragraph 1 is the life
prison.

% L. R. PopoviciuDrept penal. Partea genergl “ProUniversitaria” Publishing House, Bucharest]1 2, p. 209

4 M. Zolyneac,Drept penal-Parte genera) vol.lll, “Chemarea” Foundation Publishing Housasi, 1992, p.
803.

® Al. Boroi, Criminal Law. General Part, According the New Criminal Code, C.H.Beck Publishing House,
Bucharest, 2010 p. 228; the contents of the crihmgword, in accordance with the provisions ofcdet? of Law
no. 290/2004 published in the Official Gazette 86 of June 30, 2004 keeps a record of the petsowsom
criminal or administrative measures have been taken

® Al. Boroi, Drept penal. Partea general Conform Noului Cod penaC.H. Beck Publishing House, Bucharest,
2010, p. 229

" Law no. 286/2009 on the Criminal Code publishethiOfficial Gazette of Romania no. 510 of July 2@09.

8 See I. RisteaPrept penal, partea genergl Conform prevederilor Noului Cod pendUniversul Juridic”
Publishing House, Bucharest, 2011, p. 183; V. Dubu, T. Dima,Drept penal. Partea general “Lumina
Lex” Publishing House, Bucharest, 2002, p. 125.
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From the content of this article, we can notica,tin matter of the second offence, the
number of its forms has reduced and although themgsions do not expressly regulate post-
sentence second offence and post-executory sedtenc®, from the text content of law,
however, their existence and the fact that theslatgr gave up the regulation of the small
second offence can be inferfed

Thus, there is post-sentence second offe@oeording to the provisions of article 41,
paragraph 1 and 2 of the New Criminal Code wheterahe definitive remaining of a
conviction decision at the incarcerating punishmenger than a year or at life prison, the
convict commits again an intentional offence om#ence with an over-crossed intention for
which the law stipulates the incarcerating punishinoé a year or longer or the life prison.

With regard to the first term of the post-senteseeond offengehe first condition it
should meet is represented by the existence afad diecision of conviction to prison larger
than one year or to prison for life. Taking intocagnt this fact, we can consider that a
definitive conviction to a fine sentence, regardle§ its size, and a conviction to prison of
one year or less may not constitute the first tefrthe second offenée Also, the sentence
stipulated in the sentence decision of the courg beaapplied for only one offence or for a
conjuncture of offencés and in this case the resulting sentence shouldrager than 1 year.

The provisions of article 41, paragraph 3 of thewNCriminal Code regulate the
conditions of existence of international secondewée, with its features. In the current
regulation, article 41, paragraph 3 stipulates thbhen establishing the status of second
offence, we also consider the conviction decisioonpunced abroad, a fact reconfigured in
the provisions of the New Criminal Code in the seokthe mandatory nature acquired by the
legal norm by the introduction of the phrase “tonsider*>.The conviction decision
pronounced abroad in this case may be for an affenmmitted by a foreign citizen who has
committed a crime abroad or by a Romanian citizea person without citizenship residing
in our country?. Last but not least we should mention the needrémognition of the
conviction decision pronounced abroad for a desd ptovided for by the Romanian criminal
law, thus conditioning the existence of the doubtzimination of the deed as a crime, both
in the Romanian legislation and the foreign legista

Also, another prerequisite for the existence of fingt term of second offence is
represented by the form of guilt it is committedthwii.e. with intention or with
praeterintention. The third condition concerns tlaviction decision which should not be
one of those which result in the second offenceistander the provisions of article 42, letter
c, of the New Criminal Codé

Thus, according to the provisions of article 42tieé New Criminal Code, when
establishing the status of second offence, we db coasider the conviction decisions
regarding the facts that are not stipulated byctirainal law anymore, the amnestied offences
and the guiltily committed offences. We should nibtat the conviction decisions regarding
the offences committed during minority are no langeentioned, because in the New

° E.G. SimionescuRecidivismulsi recidiva legali, “Universul Juridic” Publishing House, Buchare2812, p.
120483ée Al. BoroiDrept penal, partea general C.H. Beck Publishing House, Bucharest, 2008 13. 2

2 Bucharest Tribunal, The Second Criminal Departmeetision no. 421/2005, Law Magazine no. 2/2006, p
1529E.G. SimionescuRecidivismulsi recidiva legadi, “Universul Juridic” Publishing House, Bucharez12, p.
1235é.h. Matey, Recidiva Tn teorigi practica dreptului penal;Lumina Lex” Publishing House, Bucharest, 1997,
B"AZ\I(.)SBoroi, Drept penal. Partea general Conform Noului Cod penaC.H.Beck Publishing House, Bucharest,
2010 p. 231.
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Criminal Code the minors are no longer punishechwpitison, but only with educational
measures.

With regard to the provisions of article 42, lettgof the New Criminal Code, the law
of exculpation causes the criminal liability to sedor deeds outside the field of criminal
unlawfulness, and all the criminal consequenceafiction decisions on these deeds. Also,
in accordance with the provisions of article 42tele b, of the New Criminal Code, the
convictions for the amnestied offences do not tesuthe status of second offence, because
amnesty is an act of clemency of the legislatort ttemoves criminal liability of the
perpetrator and, as a result, shall not attracstaris of second offence of a natural person.
On the other hand, the convictions for guiltily coitted offences do not result in the status
of second offence, according to the provisions rtitle 42, letter ¢, of the New Criminal
Code.

With regard to the second term of the post-sentsacend offencehe first condition
to be met is that the offender to commit after &intteve conviction decision, one or more
offences, with intention or praeterintention, innsamed form or in tentative stage, as an
author, instigator or accompli€¢e The second condition concerns the requiremerit ttrea
sentence prescribed by law for the offence comnitgain to be the imprisonment of one
year or more or the imprisonment for life, and thied condition is that the offence must be
committed until the rehabilitation or until reachithe rehabilitation term, which means that
this new offence may be committed after the defiaitemaining of a conviction decision,
prior to the commencement of the previous sentereeution, during its execution or in the
escaping statds

We should note that the provisions of the New QmahiCode in second offence
matters change the conditions referring to the s@adfence terms, the limits of the first term
increase so that the sentence established by thiefoo the first term should be prison longer
than one year or life prison, not prison longemtBamonths, as it is stipulated in the current
Criminal Code, while for the second term the secgestipulated by the current regulation
should be prison longer than one year or life prisé/e can consider that the provisions
relating to the conditions of the first term of tlsecond offence are more favorable,
encouraging the convicts to prison of less thanyaae to future second offerite

According to the provisions of article 41, paradrap and 2 of the New Criminal
Code, there is gost-executory second offengéhen after executing an imprisonment
sentence longer than one year and until the ratalwh or reaching the rehabilitation term,
the convict commits again an intention offencermo#ence having an over-crossed intention
for which the law stipulates the imprisonment seoéefor one year or longér

With regard to the first term of the post-executeegond offencehe first condition to
be met is the execution of the sentence of impnsrt for more than one year or life prison.
Some clarification must be made in this case, naringlt the execution of the sentence can
occur under detention or at the work pficer that the total pardon or the one of the rést o
the sentence was granted, or that the prescrigkom of the sentence execution was
reached. Concerning the sentence of imprisonment for lifee text of the law refers

!> See |. RisteaDrept penal. Partea general Conform prevederilor Noului Cod pen&Universul Juridic”
Publishing House, Bucharest, 2011, p. 184.
16 See Al. BoroiDrept penal, partea genergl C.H.Beck Publishing House, Bucharest, 2008, B. 21
17
Idem
18 E.G. SimionescuRecidivismulsi recidiva legali, “Universul Juridic” Publishing House, Buchare2012, p.
245
91dem, p. 251
20 Al. Boroi, Drept penal. Partea genergl Conform Noului Cod penaC.H.Beck Publishing House, Bucharest,
2010, p. 231.
2LV, Pavileanu, Drept penal. Partea gengrdlumina Lex” Publishing House, Bucharest, 2003249.
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implicitly to the commutation or replacement of thentence of imprisonment for life with
imprisonmertt. Also, another condition is represented by thenfof guilt of the offence for
which the sentence was executed, namely with iioenor praetor-intention. The third
condition is related to the sentence executed osidered as executed, which should not
make the object of a conviction that does not etttitze status of second offence, according to
the provisions of article 42 of the New Criminaldgo

With regard to the second term of the post-exegusecond offengethe first
condition to be met is related to the offence cottadiafter the execution of the sentence or
after the date of publishing the decree of totatlpa or of the rest of the sentence or after the
reaching the prescription term of executing theviogs sentence; the second condition is
related to the fact that this offence has to berndtad with intention or praeterintention, and
then the sentence stipulated by the law for the o#ence should be prison for a year or
longer or life prisoff.

The application ofentence in case of second offence for the napaalonshall be
carried out according to the provisions of artidg@ of the New Criminal Code, namely
whether a new offence is committed in a statuseobsd offence before the previous sentence
is executed or considered as executed, the sengstalaglished for it is added to the previous
sentence not executed or to the rest of it leftex@cuted. Also when multiple concurrent
offence are committed before the previous sentenegecuted or considered as executed, of
which at least one is in a status of second offetimesentences established merge according
to the provisions relating to the conjuncture déntes, and the resulting sentence is added to
the previous sentence not executed or to the féskedt not executed.

According to the provisions of article 43, pargdra3 of the New Criminal Code
whether the summation of the sentences under thelitamns of the paragraph 1 and
paragraph 2 would lead to exceeding by more thanydérs the general maximum
imprisonment sentence, and for at least one obtfemces committed the sentence prescribed
by law is imprisonment for 20 years or more, thatsece of life prison may be applied
instead of imprisonment sentences. When the prevsemtence or the sentence established
for the offence committed in a status of seconéraf€ is the life prison, the sentence of life
prison shall be executed. If a new offence is cotteahiin a status of second offence after the
previous sentence has been executed or considereel ¢éxecuted, the special limits of the
sentence prescribed by law for the new offencd $eaincreased by half, without exceeding
the general maximum of the fine sentéfice

According to the provisions of article 43 paradrap of the New Criminal Code fif,
after the definitive remaining of a conviction daon for the new offence and before the
sentence to be executed or considered as execuisdliscovered that the convict is in a
status of second offence, the Court shall apply grevisions of paragraph 1 to 5. The
provisions of paragraph 6 shall apply also wheeecibnviction to life imprisonment sentence
was commuted or replaced with the sentence of sopment.

Second offence in case of a legal person

Since it is a matter recently introduced in the Raman criminal laW, the
consecration of a special title in the contentshaf New Criminal Code was choserby

22 G. Antoniu et al.Explicaii preliminare ale Noului Cod penaNol. | — Articles 1-52, “Universul Juridic”
Publishing House, Bucharest, 2010, p. 545.

%3 E.G. SimionescuRecidivismulsi recidiva legali, “Universul Juridic” Publishing House, Buchare2812, p.
253.

24 G. Antoniu, C. Bulai,Dicfionar de drept penali procedusi penali, “Hamangiu” Publishing House,
Bucharest, 2011, p. 786.

% Art. 19' of the current Criminal Code introduced by the L 278/2006 on the modification and completion
of the Criminal Code, as well as for the modifioatiand completion of other laws, published in tHféc@l
Gazette no. 601 of July 12, 2006.
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using the model of the Finnish Criminal Code, aliffio some provisions on criminal liability
of legal person remained necessarily outside d¢ Mt, as is the case of the provision on the
application of the Romanian criminal law based be principle of personality and with
reference to legal persons (article 9 of the Nein@al Codey'.

For the regulation of criminal liability of legalepson the principles on which this
liability is based in the conception of the preséniminal Code in force, as amended by Law
no. 278/2006, have been kept, while maintainingojhtéon for the model of direct liability of
the legal person, which can be entrained by anyralperson acting under the conditions
provided for by law, in accordance with the prosms of article 136 of the New Criminal
Code and not just by the actions of bodies orepgasentatives.

Considering that in the New Criminal Code there arefew changes on the
individualization of sanctions applicable to thgdeperson, resulting from the changes to the
sentencing system, we can notice some changeseirtdhtent of the terms of the legal
person’ second offence, meaning that the fine seertén the case of a legal person shall
apply based on the system of fine-days, with theukaneous introduction of five ways of
legal individualization of the fine sentence by fivevisions of article 137, paragraph 4 of the
New Criminal Code, depending on the limits of thissgn sentence provided by law for the
natural persofi

Conclusions

Given that the active subject of an offence carbdith a natural and a legal per§on
and that in the New Criminal Code the provisionsaawning the criminal liability of the legal
person have been kept, as a result the proviselaing to the second offence of the legal
person have been also kept in Chapter Il of aleve mentioned

Thus, the article 146, paragraph 1 of the New GrahiCode stipulates there is a
second offence in the case of a legal person wh#ar the definitive remaining of a
conviction decision and until the rehabilitatiohetlegal person commits again an offence,
with intention or with an over-crossed intentiomoma the text of article 146, it follows that
there are two forms of second offence in the chadeagal person post-sentence second offence
and post-executory second offence.

With regard to the first term of the post-senteseeond offengehe first condition it
should meet is represented by the existence ofah diecision of conviction to a fine sentence
for an offence or a conjuncture of offenfe#lso, another condition is represented by the
form of guilt it is committed with, namely with iamtion. The third condition concerns the
conviction decision which should not be one of theghich result in the second offence
status. Thus, according to the provisions of &2 of the New Criminal Coélewhich shall
apply appropriately also in case of second offeot¢he legal person (according to the
provisions of article 146, paragraph 4), when dighing the status of second offence in the
case of a legal person, we do not consider theictiow decisions regarding the facts that are

% In the criminal doctrine, the existence of legahwral person as an active subject of an offerpeesented a
controversial issue of criminal law - Al. Boroi, i@inal Law. General Part, C.H. Beck Publishing Haus
Bucharest, 2008, p. 145.

%" Recitals to the New Criminal Code, in www.just.ro.

8 Recitals to the New Criminal Code - www.just.ro.

29 Al. Boroi, Drept penal. Parte genera) C.H. Beck Publishing House, Bucharest, 20084p. 1

%0 Al Boroi, Dreptpenal. Partea genera) Conform Noului Cod penaC.H. Beck Publishing House, Bucharest,
2010 p.233; G. Antoniu et alExplicgii preliminare ale Noului Cod penalvol. Il, “Universul Juridic”
Publishing House, Bucharest, 2011, p.146; ¥ikanu, Drept penal. Partea gengrabnform Noului Cod
penal, “Universul Juridic” Publishing House, Buobst; 2012, p. 455.

3L Al. Boroi, Drept penal.Partea general Conform Noului Cod penaC.H. Beck Publishing House, Bucharest,
2010, p. 231.
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no longer stipulated by the criminal law, the antieelsoffences and the guiltily committed
offences.

With regard to the second term of the post-sentsacend offencehe first condition
to be met is that the legal person to commit agaiew offence with intention, and another
condition requires that the offence to be committefore the commencement of the
execution of the sentence previous to the fine.

With regard to the first term of the post-executeegond offenge condition to be
met is represented by the existence of a defintosviction to the fine sentence, executed or
considered as executed by the intervention ofdatslgn or prescription; the offence for which
the sentence was executed was committed with ioterdnd the third condition to be met is
that the conviction decision should not refer te thcts that are no longer stipulated by the
criminal law, the amnestied offences and the dyittommitted offences which do not result
in the status of second offence.

The conditions ofthe second term of the post-executory second effare the
perpetration of a new offence with intention, aftee execution of the fine sentence or after
the sentence pardon or after reaching the preguoriptrm of the sentence execution, and for
the new offence the sentence prescribed by law sbahe fine.

The sentence in case of second offence for thé pegsonshall be applied according
to the provisions of article 146, paragraph 2 & Mew Criminal Code, the special limits of
the sentence prescribed by law for the new offé@ieg increased by half, without exceeding
the general maximum of the fine sentence. Also,nmie previous fine was not executed,
completely or partially, the fine established floe hew offence shall be added to the previous
sentence or to the rest of it left not executedpeting to paragraph 2.
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Abstract

The New Code of Civil Procedure regulates the dimi®f assets among the special
procedures. Without bringing any real new elemeasftprocedure, the new norms are in
agreement with the stipulations of the Civil Coegpecially with regards to the effects of the
judicial decision of division, which loses its dmeltive quality and becomes a title of
property from the date of definitive attribution.

Keywords: division of assets, New Code of Civil Proceduregcpdure, decision,
prescription.

Introduction

The division of assets represents a procedure vilyesay form of communal property
ends. The regular form it takes is voluntary divisiorhe parties or co-owners could cease
their communal property upon request by petitiorfimgan ad partitionem motion or through
a notary public. However, if one of the partiesalssent, he is deprived of the capacity to
exercise his right or has a limited capacity andks the authorization of the court in order to
finish the division of assets. If the parties syngnnot come to an agreement with regards to
the division of assets, there is a misunderstantetgveen them, then the judicial division of
assets becomes mandatory.

1. The Parties in the Division of Assets

The parties in such a case are the co-ownerskatson as the spouses who hold their
property jointly. Either one could be the plaintiffaving an active position while the other
co-owners are passive. The demand can also be lyatie rightful heirs of the co-owners in
support of or against them, as well as by the twesliof the co-owners or of their heirs,
depending on the case.

The division of assets is also calijedicium duplexin which either party can be both
a plaintiff as well as a defendant, being inter@s$teput forward their reason for quitting the

! FI. Baias, E. Chelaru, Rodica Constantinoviciylacovei,Noul Cod civil, comentarii pe articol&S.H. Beck
Publishing House, Bucharest, 2012, p. 727.
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co-ownership. This particularity allows the partiesrtain procedures which could not be
done jointly.

2. Petition for Distribution

The petition of distribution presents particuli@st different to those of the summons
before the civil court. The code requires that gesition must be made by the persons whose
property is divided, the title under which the peti is made, all the property to be divided
and its evaluation, the place where it is housedvel as the person who holds it or
administers it.

With the division, the court must resolve otheltters closely connected to it, such as
succession: the donation report, the reductionxokgsive liberties, settling of succession
debts, the matter of succession property etc. ithgbnse, it is imposed that there be a delay
between the moments when the petition can be nragsther solution would determine a
subsequent law suit for other goods or debts rubyuihe succession. This helps us conclude
that the division of assets did not eliminate tbenmon property, but rather generated new
litigation between the parties. Thus it purposer@seen reached.

Until a decision is reached on the division it psssible to formulate a new
complementary petition in case it is discoveredeptipods after the judge’s decision on the
property properly divided, although according tog@®l procedures this petition should be
formulated on the first appearance (article 958 REC

Also, article 684 of the Civil Code mentions thesgibility of the division of the
omitted goods to be subsequent and supplementary.

3. The Competent Authority

Pursuant to article 94 of the New Code of Civibéadure, the petition for the division
of assets must be put forward to the court no matteat the total value of the property is.
This value shall not determine which authority @npetent in the first instance, because the
legislator’'s intention is to exclude splitting thathority between the judge and the court, in
relation to the value of the objective of the petitand thus avoiding sending too many
requests to the higher court, which require morenathematical effort than a judicial
interpretation.

4. The Procedure of Division

The procedure of division is characterized byfdut that the first instance, on the first
hearing, the court is obliged to draw certain aftgrocedure, to take the parties declarations
concerning the property to be divided. Thus, adogrdo the Code, the court hears
declarations about every one of the goods, whdtermparties acknowledge or agree that
these goods exist, where they are and what th&ieva. For example, the court first of all
does not contest what the parties invoke in theiitipns or on the contrary, without properly
hearing the parties, although this seems mandé&borys utility, tending to clearly determine
the existence of the goods and to verify also itig demand either party does not seek to
defraud the law or the other party.

Also, the code stipulates that the court will imyany case to resolve the division of
property through agreements, in order to avoid fanjer costs for acts of procedure either
for the parties or the court. This regulation reprégs a special disposition, which resumes the
judge’s role to try to help the parties reach areagent. However, in the framework of the
division of property, the agreement does not reprea way of returning to the previous stage
before their appearance in front of the court, dway of resolving the request by using the
agreement the parties have come to. Also, on tleasoan of the presentation of the
convention or of a transaction between the parties,court has a chance to analyze the
demands to validate it, in the sense of recognininly the transaction which could resolve
the division (ceasing co-ownership or joint posgegs but not the defrauding of other
people.
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On the other side, the framework of the divisibprperty is difficultly determined if
the parties could not come to a voluntary agreemetit the aid of the court’s decisions,
which is why they have been spared court fees dmer @xpenses, to which they would be
subjected in the case of confirmation. However |¢ggslator has tried at one time to, through
the stipulations of the tax on stamps, to discoaidigisions of property don for convenience
sake, and therefore he instituted the mandatorpmaxalue and the removal of the children’s
names from the court decision, which carries thatme that it is definite, that the total tax
must be paid depending on the value of the object

According to the Code, the procedure has only siage, in principle, if there is no
need for a closing to be given by the court.

The former regulations stipulated that such a olpss only necessary in complex
casey since the court does not have to draft this dasunfor simple cases. If after half a
century, the arguments made in the literature Ipagsed into law, articles 983 and 984 of the
Code, which show the circumstances in which it @datory to go through these two stages.

Therefore, at present, an assessment is not negessa is evaluations of any such
things, because the court does not have suffidiata. It will reach a decision whereby it will
establish which goods are to be divided, the qualitco-owner, the rate for each co-owner
and the debts resulting from the common propewy ttie owners owe other people. When an
inheritance is divided, the court will assess thms owed by the legacy and the debts of the
co-inheritors to the decease party as well asrtheritance taxes.

If, on the contrary, all these are not necessdng,court will divide the inheritance
itself and will assign a part thereof, whose vatugill eventually complete depending on the
inequality of the balancing payment and sometimenegtecides what to attribute to each
party.

As such, in certain situations the court givesdégision in anticipatory statements,
which according to the general rule cannot be dppeaxcept in the first instance, which is
mentioned in article 986 of the New Code of Civilo&dure, in order to avoid any
interpretation that could be used to attack thepassgely. The current regulation tends to fill
in the many gaps and correct the errors in theigusvlegislation, in the matter of the
methods to attack the decision in principEnce the norms from the old code gave way to
many possibilities of violating the principle oflgimg the case in a reasonable amount of
time, as derived from the jurisprudence of the paem Court of Human Rights, article 6
paragraph 1 of the Convention.

The way of forming the separate shares, basedeostijpulations from the Civil Code,
article 676 and 677, is regulated by the New Cadd€iail Procedure, which stipulates the
criteria which the court takes into consideratioamely: the agreement of the parties, the size

2 Article 8 from Law no. 146/1997, amended by Law #86/2009 mentioned the following: “The requests f
the court to issue copies of the rulings, with thention that they are definite and irrevocable whych it is
established: the status of heir, the legacy, ttesrand goods received by every heir, if the pestag was paid
for the probate procedures done by the notary puttie tax rates are given by article 3 c¢)”. Thigudates that
requests for establishing the status of an heir®@4ei per heir, requests for assessing the 1e8&e of the total
worth of that legacy; requests for a report 3%hef value of the goods for which the report is madguest for
reduction of liberties 3% of the reserve which Wwid completed by the reduction if liberties; reqdesdivision

of property 3% of the dividable legacy. Apart frdhese taxes, if the parties contest the objecteetdivided,
their values or the rights or the if they have @mlto the rights of a co-owner as set in the retgumentioned
above, the postage tax is owed by the person réggei to the value contested within the condigdn
stipulated by article 2 paragraph (1).

V. M. Ciobanu,Tratat de drept procesual civil, vol., [fNational” Publishing House, Bucharest, 1996, p. 555
concerning the opinion given by llie Stoenescu Sadelly Zilberstein on art. 4 from Law no. 603/1943

* The text previous to the amendment by Emergencyefment Ordinance no. 65/2004 published in the
Official Gazette of Romania 840 from 14 Septemb@04 shows that these court decisions are appealed
separately.
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of the share owed to each one or the amount of gtmbe divided, the nature of the goods,
the residence and occupation of the parties, theeitof the co-owners had made any
improvements or changes with the consent of therotb-owners and many more (article
987).

It is clear that the solution offered by the Ci@ibde is maintained, the division in kind
being essentially only used when the possessiomsotéde divided or it has significantly
dropped in value by dividing it. Therefore the danust follow the stipulations of article 990
of the New Code.

The Civil Code expressly states in article 676 gaaph 2 that when the property is
indivisible or more easily divided in kind, theretlobject is given whole in exchange of a
balancing payment to one or more of the other coeras In case of a disagreement, the
object will be place on public auction, under tharts of the law and the money made from
its sale will be distributed equally among the eers.

Therefore, if division in kind is not possible, sid it cause an important drop in its
value or should it modify its economic purpose aebr in any way, the court may attribute
the entire object, upon the demand of one of theveoers. If all the co-owners make a
request for temporary attribution, then the couitt wonsider the criteria stipulated in the
code to make the shares.

The court will decide upon the deadline whereindb@wner who previously held the
object is obliged to compensate the others. Ifftimer pays before the deadline, then the
court may decide on the facts and grant the objécthe co-owner does not pay the
compensations, the court will grant the objectriother co-owner.

At the request of one of the co-owners, the coart grant him the objettirectly,
taking into account the facts of the case anddand reasons, but also establishes what sums
are owed to the other co-owners and the deadlinéhéopaymerit

Given that the object is granter temporarily oriniegly by way of request, should
none of the co-owners demand the object or, ifothject had been temporarily attributes and
the payments were not made to the other co-owtlexgourt will have the object sold.

This way of ceasing the co-ownership is also aididry, since it is necessary so that
the division of assets not be done in kind or theasation of the goods lead to their loss of
value.

The sale can thus be made for an object or a pareaf. The code allows for this
conclusion, while it mentions other goods that megua division in kind (article 991
paragraph 5 and article 992 from the New Code wil €rocedure).

If the court decides to put the property up fdesa will also decide the way in which
it will be done, either by agreement of the parbesourt order. If the parties have agreed to
sell the property, the court must set the datdnefsale, within a limit of 3 months. If by this
date the parties cannot give proof of the salerketfze court, then the sale will be conducted
by a court represented official.

As opposed to the decisions by which the propertye divided and the co-owners are
established, or which complete such a decisiorsetltbat decide the sale of a property or
goods may be appealed separately. If they werghust appealed, these decisions can no
longer be attacked once the case is settled.

If it was decoded that the sale would be donéhbycburt official and the decision was
not appealed, then the court official will proceeith the sale by public auction, setting the

®> Mihaela Tabarai, Drept procesual civjlvol. I, “Universul Juridic” Publishing House, Bharest, 2008, p. 258
on the interpretation of the text concerning thenhar of goods the legacy should have.

® Decision no. 1.019 from 8 November 2007 refertinghe exception of unconstitutionality of the stagtions
of article 673/10 from the Code of Civil Procedupablished in Official Gazette of Romania 826 freme 4
December 2007.

186



A. Tabacu, R. Duminic

date in accordance with article 991 of the New Cddwis, the date must be set within a 30
day limit for movable objects and 60 day for an iouable object, before the auction.

As opposed to the ordinary legal situations, is thne, the co-owners may agree to
sell at any price offered during the auction.

If the division cannot be done within the termstloé law, the court will decide the
case and will give a ruling.

5. The Ruling in a Division of Property case

This ruling resolves the request by terminating to-ownership must be executed
against the party who holds the goods and doesresgtect the court’s decision on the
composition of the shares.

The Civil Code clearly stipulates in article 68drggraph 2 that the division in null
and void if not all the parties take part. Therefoany co-owner omitted can demand the
nullification, by invoking the fact that he couldtroppose a decision on the division of assets
in a court procedure in which he did not take part.

The decision may be appealed, yet if the divissbmassets is requested incidentally,
then the decision can be appealed in the same svélyeadecision given in the main suit. In
this last case, the date for the appeal againsintie request will be set by law, even if only
the solution is attacked.

In order to settle once more the limits within whan appeal can be made, against the
appeal, the law shows that there is no further medrcriticizing the criteria set in article
987, which constitutes the main aspects, diffefiem the hypotheses of inequality presented
in article 488.

On the date of the final ruling, the co-owners lmecexclusive owners of the goods
or the sums of money owed to them and the rulirggdhaonstitutive effect as opposed to a
declarative one.

If the division involves immovable property, theljcial ruling takes effect if it stands
and is recorded in the land registry, pursuanttiola 680 of the New Code.

The ruling is executed both with regards to theprty as well as its equivalent value
assessed by the court, in case the property ismecmissing. In order to offer the equivalent
value it is necessary to prove that the executfdheruling was underway. Also the absence
of the property must be recorded with the couric@f. Only in this situation, is it no longer
necessary to use the procedure mentioned in aBRleof the New Code. The court will
approve the equivalent sum as mentioned in thesaissmnt

Concerning the delivery of the object, there aredknt views depending on the
nature of the object, whether movable or immovabiethe latter, the deadline in case of a
forced surrender should be 10 yéamit there have also been suggestions of 3 ydasgijte
the object’s nature.

The New Code of Civil Procedure maintains the 1&r ykeadline for rulings delivered
in matters of real rights and ceases the previmmute, because it may be requested that the
ruling on divided property be carried out as styped in article 696 (3 or 10 years), just as the
decision of division of property refers to movablammovable objects.

Concerning the rather useless relation betweemsidiviand the claiming of property,
based on the previous doctrinthe New Code of Civil Procedure stipulates thatdecision
is susceptible to be carried out by force, evehefparties have not specifically requested the
surrender of the goods or the court makes no mederto it in the documents.

" V.M. Ciobanu, G. BoroiDrept procesual civil. Curs selectiv. Teste @rilC.H. Beck Publishing House,
Bucharest, 2005, p. 465.

8. Deleanu;Tratat de procedut civil, vol. Il, C.H. Beck Publishing House, Buchare$i0?, p. 471.

° V.M. Ciobanu,op. cit, pp. 572-573.
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Conclusions

In order to come into possession of the owed ptgerd the other co-owners refuse
to surrender it, the interested party must not nek&aim. Taking into consideration that the
law distinguishes two types of decision and als ghrpose for which the parties make the
request for division, it would be too costly foethreditor to go through a new procedure in
order to obtain another document mentioning thetat&b obligation to surrender the
property. However, if the parties expressly stai@ they do not request the surrender, the
division ruling is not susceptible to a forced axemn. In case of opposition, the claim
becomes unnecessary. The justification in this caggven by the fact that if the party that
agrees during the civil suit to decline to take ggssion of the property, which makes the
division partially useless, because it lack thedoof execution.
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Abstract

Autonomy is a principle/a form of administrativerti®rial organization that some
states use, generally for reasons of historicabgyaphic, demographic, and, in rare cases,
the ethnic considerations. This, as do various forai federalism or decentralization,
achieved balance between the state and its coastitunits, inhabited by populations of the
same origin or origins, creating some favorable aitions for promoting and guaranteeing
human rights and thus to preserve the persons geigrto minorities.

Autonomy is not a right or obligation for territ@licommunity or state, for a minority
or ethnic group. It can however claim to be a loeatity, thus including the minorities.

Keywords: autonomy, local autonomy, personal autonomy, tmal autonomy,
ethnic autonomy, decentralization subsidiarity efiedism.

Introduction

The issue of autonomy led to a number of conflictimterpretations due to different
meanings attributed to the concept of autonomy hgy representatives, minority leaders,
politicians or law professionals from various coues$, including Romania. Controversy
starts generally for the following reason - autoryomould be a specific right of national
minorities to preserve the identity of nature oradministrative-territorial way.

In light of these considerations, the perspectiogart understanding of the concept
of autonomy and the incidence of this principldwasues of identity preservation of minority
rights will make a brief presentation of the ingtibn specified in terms of content, scope,
methods of regulation to the international docurseartd conclusions reflect the results of the
analysis.

I. Considerations on the autonom#utonomy, as is the self-government or self-
management, essentially involves the delegatiguowfers to local authorities or recognition,
sharing certain attributes of state power betweartral and local bodies, giving the latter
some skills in which to address issues of terafarnits that compose a particular state

Objectives similar to those characteristic of aotogy are concerned and promoted
decentralization policy as a rule, in countriedwmdemocratic systems at their territorial units.

If federal structures that are found in differetatas they lead to the same results for
all federal units constituting the State, delegatid powers but in these situations is much
deeper than for local autonomy and decentralization unitary states the powers of
government/power can be a greater or lesser exdenentralized, being assigned to
administrative-territorial units of competency.

! |. Diaconu, Autonomia Drept sau modalitate de realizare a drepturilor dmiu in “Drepturile omului”

Review, no. 1, edited by IRDO, 1966, p. 7-8; Endsescu,Minoritasile. Repere institionale si legislative,
Sitech Publishing House, Craiova 2006, p. 191.
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Remember however, noticed that in these casesowWergment maintain control over
local authorities can intervene in the exercis¢heir functions. In contrast, in federal states
between central government and local governmeetsiaaring their skills they each perform
independent, being subordinate only Constitution.

Please note that federalism is not the same autpradtimough in some cases, both
lead to the creation of local structures with ngkdy similar responsibilities. In fact,
federalism ensures achievement of certain categofi¢docal autonomy, in all federal states.
If autonomy can be unitary states as local auton@nyhe territorial units that compose a
State, and in exceptional cases only some unitsdbas specific statutes, regulations and
there were some areas of some federal states

Juridical point belongs to the constitutional aatmy of each country it represents
therefore a national institution (the administratics considering a territory under its
sovereignty).

Treat it in different circumstances, in relationrtonority issues is because in most
cases local autonomy is considered part of demgcraprovides a more favorable exercise
of human rights, including the identity of persdmdonging to minorities. In certain cases
some minorities claim autonomous status only femnthor they live in compact regions. In
some situations the use and inadequate concepls asic'ethnic autonomy”, “personal
autonomy”, notions whose content and purpose maigskablished, necessarily, according to
the general requirements of human rights and tlggirements respecting the territorial
integrity and sovereignty. The issue of decentasilin, autonomy, is essentially an
expression of attributes of the state, of dividsetween central and local bodies, the existence
of minorities is not essential for claiming autondm

In conclusion it should be noted that autonomy kengd to ethnic and degree of
autonomy is the same for all territorial unitsegpective of the ethnic populatibn

Therefore we can say that autonomy is a politidgective that aims to fight for
power and not a right of a minority can be claimasdsuch.

In the cases demands for autonomy of minoritiethas® and experts in the field
relies, inter alia, the following: unequal econorai@d social development of different regions
of the country (a claim of ethnic autonomy, in tbése is an alternative to ethnic economic or
social problems), some inequalities in the exer@ehuman rights, discrimination and
prejudice exacerbated own targets to achieve galitidomination, the reality of
discrimination, denial of a minimum standard of @fie rights of persons belonging to
minorities and the absence of a coherent programodetic, to guarantee their rights, deep
mistrust between the majority and minority (which based on historical experience or
painful, or the refusal of new minorities to accéjis situation, when for decades had a
dominant position in an empire or a federal state).

[I. Autonomy reflection in international documents

Throughout the international treati¢se principle of autonomy was used to determine
the legal status of territories and populationsegivncorporated into empires or states but
different to other populations of their languageligion, traditions. This was done in the

2. Diaconu,Minoritaile. Statut. PerspectivdRomanian Institute for Human Rights, Buchare896l p. 151.

® Vezi Hurst HannumAutonomy, Sovereignty and Solf — Determination, Abeomodation of Conflicting
Rights,Philadelphia 1990, p. 3-34.

4 T. Tanasescupp. cit, p. 193.

® In relation to this matter Hurst Hannum shows tifiathe request of a minority being granted teriéib
autonomy aims to enable the rights of people witmgosing, protecting and promoting national idgntit
autonomy is a means, one of the methods achievingpkiance with specific rights of such persons. rédtu
Hannum,Autonomy, Sovereignty, and Self-Determination: Abeommodation of Conflicting Rightdniversity
of Pennsylvania Press, Philadelphia 1990, p. 474).

®|. Diaconu,op. cit, p. 153.
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provinces of the former Ottoman Empire, which thgoea internal security, it has provided a
system of internal autonomy (eg Romanian prindigsli some Arab provinces), and later
18th century the European powers-19 have imposedséime empire by treaties such a
regime to ensure a growing number of territories.

This principle of autonomy in the situation we fisthtutes free cities, Danzig (after
World War) and Trieste (after the Second War), tiedMemel territory (after World Wdr)

These cities remained, due to border redrawing &ite wars, outside the states that
previously belonged to. It was given to these sjtigiven the differences to neighboring
populations, a regime that recognized local autiesricertain powers, especially in domestic
affairs, leaving important issues in the Memberhwitthe limits or borders which were
international forums (where Danzig and Trieste)eSéhwere transitional status have ceased to
exist, for various reasons.

UN Charter (Article 73) stipulates notions like self-govergiterritories not (“non-
autonomous”) regarding former colonial territorieg)ich at the end of the Second World
War were taking those cities (now most they arepahdent states and territories except for
small islands). United Nations member states haeelged the administration of these
territories, those territories autonomy developméaking into account the political
aspirations of their peoples and to help the psive development of their free political
institutions according to the circumstances of dactitory and its peoples and with different
levels of their development.

At UN level, the principle of autonomy has beerleeted as a political solution, and
in several resolutions. Remember attention on lthes resolution 390 (V) in 1950, which,
upon the report of a committee of the General Addgmecommended the establishment of a
federation between Ethiopia and Eritrea, the lassigning a status of independence which in
1962 was canceled. But creating a federation thateg had his government with legislative,
executive and judicial internal affairs, but sovgnéy remains Ethiopia. Eritrea became
independent in 1992.

Also, in the work of the CSCiere made proposals calling for states as thadidig
their territories the political subdivisions, adisinative and judiciary to consider favorably
the situation of national minorities and to provate appropriate form of administration local
or autonomous”.

The participating countries are not acceptadtbnomy as a form of mandatory
administrative-territorial organization, given tparticular situation of each of them.

In this context, it is significant document of tl@openhageh Meeting of the
Conference on the Human Dimension of the CSCE (2%aJune 1990), which states in
chapter V.35 that “Participating States note tfferes to create and facilitate conditions to
promote the ethnic, cultural, linguistic and redigs identity of certain national minorities by
establishing, as one means to achieve these aipmomiate local or autonomous
administrations, according to specific historicatiderritorial situation of these minorities, in
accordance with State policy”.

On the same theme, the Report of the CSCE Meetingxperts on Minorities
(Geneva, 1 to 19 July 1991) states that taking autwount the diversity and variety of their
constitutional systems, making any approach may bet generally applicable, the
participating States note with interest that sorfhthem have passed in a democratic, among
others by:

" T. TanasescuProtegia drepturilor identitare ale minoritzilor nasionale in tratatele Romaniei qtirile vecine,
ANI Publishing House, 2005, p. 32.

® Text on Securitategi cooperarea in Europa, Documente, Documents, 1982; vol. Il, edition edited by V.
Lipatti and I. Diaconu, p. 12ff.
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- local and autonomous administration, and territoaatonomy based, including the
existence of consultative bodies, the legislativé executive bodies chosen through free and
periodic elections;

- self-administration of a national minority of asfgconcerning its identity in situations
where autonomy on a territorial basis does notyappl

- local or decentralized forms of government.

States participating in the meeting expressed thrian that these suggestions or
others, separately or in combination, can be beiaéfin improving the situation of national
minorities on their territories.

The solution recommended by the documents refetoeds therefore based on
territorial autonomy, so that all local units arat on ethnic autonomy.

International documents most relevant to this issgethose adopted by the Council
of Europe, on the line retaining particular attentto the European Charter of Local Self-
Government, adopted in Strasbourg on October 185°1®hich defines the right of local
autonomy and the ability of local authorities tgukate and manage the law in their own
name and in the interest of local population, apartant part of public affairs (paragraph 1,
Article 3). It also suggests that this right is exged by councils or assemblies composed of
members elected by free, secret, equal, directusaekersal, which may possess executive
organs responsible to their deliberative (parat2,3y. Expressly provides that the exercise of
these rights is a territorial basis, i.e. admiaiste units to which these organs are chosen
based on equal suffrage, direct and universal @Art.

Also, the same act expressly states the princgdléscal autonomy to local authorities
in all administrative units of the state, withoutyadistinction. There is established but no
relationship between size and minority ethnic ay@hl autonomy among the ethnic origin of
inhabitants of a territorial unit and the principtelocal autonomy.

Local autonomy is defined so that the principlentérnal organization of states, as a
way to achieve decentralized governance systemintagral part of democracy without
minority ethnic connotations.

The actual legal document on minorities is the Feapnrk Convention on National
Minorities, adopted by the Council of Europe in 4%hd signed in Strasbourg on 1 February
1995. The Convention contains provisions on thetgoton of national minorities and
guaranteeing the rights of persons belonging teetmeinorities.

This document makes no reference to the organizatfothe territory and state
government, so it makes in any obligations arignog its provisions establishing a system
of autonomy or other ways of organizing the adntiatgon of the territory.

Stability in Europe, signed in Paris on March 2@19 1995, concerns about the issue
of minorities, the Framework Convention of 1994 &hd rights of persons belonging to
minorities, in general, without going into details.

At European level, are referred to Recommendatk141993 the Council of Europe
Parliamentary Assembly, entitled “on an AdditioRaibtocol to the European Convention on
human rights, regarding national minority rights”.

By this document, the Assembly “recommends Coun€ilMinisters to adopt a
Protocol to the European Convention on Human Rightshe rights of national minorities”,
inspired by the text of the draft annexed projeotqrol which is part of the recommendation.

Recommendation not addressed so the Member Stiatke Council, but its Council
of Ministers (both organs involved being the Coln€iEurope) on a document that it was to
develop it.

° Ratified by Romania by Law no.199 of Novembel" 17997, published in Official Gazette of Romania no
331/ November 26, 1997.
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In “The proposal of Additional Protocol”, which part of the Recommendation, states
in Article 11, that “In regions where they are nipgpeople who are part of a national
minority have the right to has the appropriate laraautonomous administrations, or special
status under specific historical and territoriaiuation and in accordance with national
legislation of the State”.

At the summit the European Council in Vienna ind@berr 1993, Council of Ministers
was unable to present a document on minority isslies Declaration adopted by Heads of
State and Government asked the Council to contfffeets to develop and adopt a document
on the protection of minorities.

Document prepared and subsequently adopted anddsigm 1 February 1995, the
Framework Convention on National Minorities, ndtda in any such provision (on the right
to dispose of local government or autonomous Agticl) of “proposal Additional Protocol”
and therefore did not follow the recommendatiothef Parliamentary Assembly.

After adoption of the Convention, it is only legabinding document. Preliminary
Proposals (Additional Protocol proposal) would cdinoen whatever source, by the very fact
that they were not incorporated in the legal doaumedopted, not only the historical
significance of working papers.

Therefore, in a subsequent negotiation, even onsHme topic, they cannot be
invoked as some relevant documents, except asopareparatory work. Consequently, the
fact that some countries have registered theirtdvd treaties refer to the provisions of
Recommendation 1201/1993, meaning that they applyheir bilateral relations, the legal
obligation is not likely to cause effects on otlwauntries, but only in relations between
countries.

Another document recently adopted by the CounciEafope which are of some
importance in the field and can generate interficeta of autonomy is Resolution 1334 of 24
June 2003 the Parliamentary Assembly of CounciEwfope on the positive experience of
autonomous regions as a source of inspirationdoflict resolution in Europe.

The content is recommended resolution, alternativéural or territorial autonomy
introduction (i.e. not exclusively territorial) @ way to mitigate the tensions and internal
conflicts (section 8), and as a means of settlinghsclaims in the cultural identity coming
from minorities. If unitary states (point 13) theit@nomy, autonomy so required by
resolution, requires decentralization, while fetlestates when it is considering sharing of
power between federal and regional states.

We specify that Resolution 1334 is to promote mahged by Member States of ethnic
autonomy, purpose of this document is to highlitfig beneficial role of certain forms of
autonomy (cultural or territorial) to prevent ortigate tensions and internal conflicts in some
countries. Also Section 9 of resolution shows tin& concept of autonomy can sometimes
negative connotations and can be perceived aatttu territorial integrity and as a first step
towards secession. More sections 15 states thah@uty cannot be considered a solution
relevant and applicable in all situations, req@rthat any statute of autonomy to be adapted
to the specific geographical, historical and catuand very different characteristic features
of cases and areas of conflict.

The explanatory report of Gross Swiss parliameniclvipreceded the adoption of
Resolution 1334, that refers to granting territo@@atonomy as a possible solution, not
infallible, for resolving conflicts and tensionstiveen state and national minorities.

In the context of the above conclusions are also phovisions of point 16 the
document, that the implementation of autonomy shoudt make people feel that local
government is a minority business exclusively. Alge point 17 states that an autonomy
statute requires managed the development of balaneltions between majority and
minority state and also between all national minesj and any autonomous status to the
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principles of equality and non-discrimination arbsld be based on territorial integrity and
sovereignty.

In conclusion, according to the presented Resaluti®34 is not likely to encourage
separatist actions, but is territorial disintegratiin some cases, a means of inspiration,
prevention and settlement of internal conflicts aadsions that are related and minorities,
which are designed to actually preserve their itientights. Document is worth
recommendation to Member States and was giveniqgabland, consequently, its application
is not mandatory for countries belonging to the @uof Europe on whose territory national
minorities live.

Resolution is not legally binding and thereforemoded the application of autonomy
is not mandatory.

The purposes of this evaluation is circumscribed attitude of the Committee of
Ministers did not follow proposal made in Recommeiwh 1609/2004 the Council of Europe
Parliamentary Assembly, in the explanatory repdrtSwiss Gross Andreass (document
preceded Resolution 1334), namely to develop ang@taalconvention on regional autonomy.

Recently, in the context socio-political develomief Southeastern Europe is found
in favor of autonomy, decentralization, delegatidrpowers that local authorities, acting and
other community organizations promoting Europeamtext, certain principles such as
subsidiarity and regionalism.

There are significant in this sense steps takehdrfield of the Committee of Regions
(EU advisory body consisting of representativesregfional and local) to popularize and
implement the principle of subsidiarity, the regitist policy®.

According the Committee, subsidiarity is a prineipdf law under which central
authorities are competent to intervene in solviegain problems, only if they cannot be
solved at the local community (local and regiondharities).

Subsidiarity principle, as it is enshrined in Aléi 5 of the Treaty of Amsterdam in
October 1997 (former Article 3-b of the Maastrichieaty of February 7, 1992) involves
decision making level closest to citizens, in ttase the local and regional community. Thus,
consequently, induces self-subsidiarity, of regiena as a phenomenon of empowerment
regions, affirming them, including internationalattgons, issue not expressly refer to national
minorities and not to the ethnic element.

Unfortunately, the arbitrary adoption of these piphes, generous in nature, in many
cases leads to the emergence and favoring thecetbogssionist tendencies.

Conclusions

In the context of the main conclusions presenteghasize the autonomy of the
following:

¢ Autonomy is a form of territorial and administragivorganizationto which some
states use for reasons of historical, geographemographic, and quite a few cases, on
grounds of ethnic. This exercise in collective skdfermination as well, as is the right to
development, right to a healthy environment an@iosiocial solidarity.

Existing autonomous systems in different counta#isrelate to the type territorial
autonomy, thus not ethnic.

¢ Autonomy as well as various forms of federalism or de@diz@tion, achieved
balance between the state and its constituent ,umtsbited by populations of the same
origin or origins,creating favorable conditions to promote and gudesncertain human
rights issues and therefore the preservation of idewmtitpersons belonging to minorities.
Therefore it is necessary to build structures thaet the diversity of interests and social

19| Stan,Organizaii Internajionale GuvernamentaléAgora” University Press, Oradea, 2011, p. 54%.
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tensions, cultural, economic and political intesesftindividuals and groups to conform to the
principles of democratic society respecting humghts for all people and ethnic minority
groups living in the territories such as compliamdth the requirements of independence and
territorial integrity.

¢ Give autonomy regimes, under certain conditionspeganizational structure that
provides administrative, generally, a more appragei promotion of human rights, including
rights of persons belonging to minorities.

Identity of persons exercising rights belongingntimorities, and minority identity
preservation and expression, but does not requomes form of state organization or
administrative countries there are minoritieBhis is the case in most countries (Germany,
lands were set based on historical and geograpivicether some of them minorities live in
Switzerland, also several German and French-spgatamtons, their training criteria as
historical and geographical rather than ethnigraguistic).

In the division of powers between central and lamathorities, it is governed unit
within each country, meaning that all local unitsstates, provinces, Lander, cantons,
autonomous republics and regions - have the samerppirrespective of the ethnic their
inhabitants. Skills can be larger or smaller, camwgat the expense of central power, they
must be the same for all units that make up a .dEteeptions would be cases where a
Member accepts, through an international treatycreate, through a national law, special
treatment for one or some of the territorial umitthin it for some specific reasons, including
because they would be inhabited by persons belgrigiminorities.

¢ Development and strengthening democratic insbihstiare likely to objectively
determine capacity building of local structurespgesally in the economic, cultural and
educational). Consequently local autonomy wouldaexipthe consolidation and development
of democratic institutions. In these circumstaneescan say thautonomy is a political tool
designed to ensure the exercise of rights and mpiaantee of preservation of culture and
identity threat.Autonomy is not a right or an obligation for arit@rial community or state,
for a minority or ethnic group. It may however belaim of local entities, thus including the
minorities in the democratic process.

¢ The vast majority of specialists in constitutiofed and public international law on
the principle of autonomymaintain that it is a matteexclusively for the administrative
territorial structure of statesThey, referring to autonomy shows that the cotscepnveyed
by some leaders or representatives of national nitie® on issues concerning minorities such
as “autonomy”, “self- government” have no connettvath human rights and not enshrined
in the rule of law, so the bound states. They calieradministrative territorial structure of
states, which is determined by each State fronhigsorical traditions and circumstances,
specific¢! geographic and demographic.

Local autonomy is not in any way substitute for mamity autonomyas a general
principle recognized by all democratic states, udolg Romania, are, among others, an
appropriate framework to guarantee human rights,cemsequently, and the rights of persons
belonging national minorities.
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Abstract

Practice of prostitution is considered the oldeandicraft of the world. Discussion
about it aroused along centuries and is still anogsardent talks. Our study tries to analyze,
from a legal and institution perspective, the preetof prostitution phenomenon in Romania
of the first decades of XXth century.

Key words: prostitution, Romanian legislation, institution,dbhel, place.

Introduction

Extracted outside the law in 1936, the prostitutiill continue to be a tacitly
protected handicraft by the Romanian authoritiesluding by the communist ones, even if,
in 1949, on Stalin day, the last brothels of Buekarwere closing their gates, and the
practitioners of the oldest handicraft in the wdrktame responsible partrtef®rostitution”
is not just a term with a strictly legal value, apying a complex psycho-social phenomenon,
superficially treated the most of the times. FourleaAdler, “prostitution is a business of
couples: the girl-customer and brothel matron -@uple; the sex-money, desire-unableness,
desire-perversion and imaginary-real couplaVe will try to surprise, hereinafter, a few
elements - we say important - of the prostitutio&cfice on the Romanian territory during the
first half of the XX century, but not without meoting certain issues regarding the
prostitution and prostitutes in the whole worldrajathe history, especially those related to
the establishing of this activity.

L wxxSeurta istorie a prostitdei, non vidj apud http://cersipamantromanesc.wordpress.com/2012/06/48a-
istorie-a-prostitutiei-in-romania-2/, viewed on Oer 3rd, 2012, at 21, 25.

2 Laure Adler,Casele de tolergn intre 1830-1930: vi@ cotidiani/ trad. Irina Cristea, “Corint” Publishing
House, 2004, p. 16.
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Short ingression in the history of established prdgution

Even since Antiquity, the prostitution has been ifiegting as a form of established
venery, either within the brothelspuse boat®r in the temples of gods, where, in the name
of the so-called religious prostitution, the venergs raised to the range of art. The main
causes of the oldest handicraft in the world aresiciered to be, like then, the religious
apostasy and the desire of socially or financiatigending.

It seems that this practice was born in the Old Eas the traditions of hospitality,
the men of those times offering their wives to tha$o showed creditable of their honor that
was made to them. But legally, the phenomenontabbkshed in Babylon, a place where the
cults of Militta and Venera were born and develapédproof is the description offered by
Herodot, according to which the Babylonians “essdidd a shameful law. Every Babylonian
woman is liable to appear, once in her life, at Teenple of Venus, to accomplish her legal
debt to give herself to an unknown marThe Antic Egypt is the place where the habits had
decayed so much that, because the embalmers estibBir wills with the deceased, it was
established the application of a law that prohiitee embalming of young girls at least three
days after the date of decedsBut the woman was respected and, for this, theptayy
courtesans where the most known and admired sell@ieasures, raising their handicraft to
the range of art and this way realizing to bringéddortunes, in the name of serving Isis and
Osiris!

India, China, Japan or Korea also appears on thpeaii@egulated sex.

In China, the establishing of brothel, situateccantain quarters and fully equipped,
was known as licit yet from 720 before CHristhe stories wittgisaeng/kisaeng houses
Korea or those regarding the fascinating Japagestdasare famous. Until contemporaneous
age, the institution of geisha has played a male mo Japanese civilization, the women
offered their sexual services, and they were gdsicated in the spirit of satisfying the
pleasures, mainly of the esthetic pleasures ohidfieThey, like the “girls of the night” of
Korea or China, were masters in a field or anotiighe art.... They sang, aroused passions,
the sexual act itself being a crowning of the whehew that these beings venerated or ran
down, and were offering, sometimes after long ye&nsork. In India, for example, it was a
true science of satisfying the sexual pleasures,ctiurtesans being obliged to have solid
knowledge in the field. According to this sciene@parishtakhaor the oral sexual contact
benefitted of a great name to conjure with, thd sex contact being practiced, for women
and men, both by men and by women, in those “ttaegs of venery”, which were the public
baths®

And in the Judaic-Christian area, we find many nexfees to the prostitution practice
by women and by men. Being a determinant spackeirdligious field, the vetero and neo-
testament precepts stood for laws. The divine pibbn of not selling your body has been
infringed for many times, fact that determined Godlestroy Sodoma and Gomora, universal
centers of venery. There are proofs that prostituitfeminine or masculine is practiced in
private or infornication housesEven after Christ begins His mission on Eartleréhare

*Prostitu fia de-a lungul timpulyi“Seso Hipparion” Publishing House, Cluj-Napoca94, p. 7.

* Ibidem pp. 9-10.

® Ibidem p. 10.

® D. Stanca, A. VoinaProstituia si bolile venerice “Dr. S. Bornamisa” Publishing House, Cluj-Napot822,
in A. Majuru (coord.),Prostitwia Tntre cuceritorisi platitori, “Paralela 45" Publishing House, Riie 2007,
p. 64.

"*x+prostitu fia de-a lungul timpuluip. 14.

8 lbidem p. 20.

° M. Bilan, Istoria prostityiei, Second edition, Vol. 2, “Eurostampa” Publishingude, Timjoara, 2006, p.
230.

1% bidem vol. 1, p.69.
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mentioned women who had practiced prostitution teetbhe meeting with the God’s Son.
Maria Magdalena or the Egyptian Maria are two afsth who were selling their bodies, but
who, by penance, by renouncement to sin and semiagrruth, have been forgiven and
saved.

A special case of this category is that of the fiutes of old Hellas, nameuktaireor
dikteriade obliged by the wise Solomon to contribute to bluglget of Athens, but obliging
them to wear the clothes that differentiate themmfthe “normal persons”. In this respect, he
conceived a decree whereby the brothels were pderuthe jurisdiction of fortress,
establishing at the same time a State brdthehe issue is mentioned by Philemon in his
work paper “Those from Delphi”: “O, Solon! Your aeill eternally remain in the history of
our fortress, because this place serves the pehdghens citizens. It never could be
otherwise, if we think about the passionate tengb@ur youth...”. But the prostitute woman
was not always considered with very much love i Ancient Greece, being considered a
human being without soul, only good for making dreh. Therefore, passionate by their
temperament and eager to be good citizens, thenithe called the services of male
prostitutes although the gay prostitution was prohibited aedsured. Censured only in the
case of citizens, because the foreigners and sldvad free pass” to venefy Rome
borrowed from Greece not just the culture and gbds,also the vices, the first brothels
appearing in Subura and Aventin. The prostituteedilbut ran down, were nameeretrices
shrewd tongues, vampires etc.nieretrices the prostitutes who practiced the handicraft in
night secret were accepted, the restfsstibulos who had a non-stop program, made crazy
the good and wise inhabitants of the Eternal Festfe

In the Middle Eve Europe, despite the Christiandi/the oppression established by
Inquisition, the phenomenon received bigger anddiigizes. We don't have to be surprised
by the “original” ideas of prince Guillaume de Atania, called Goliat of Prostitution, who
wanted, nothing but to build a monastery - brotiadlere the most unrestrained prostitute of
Poitou to be named abb&s©nly the thought that this would happen filleduece of the XI
century with terror. The medieval Italy regulatde tpractice of prostitution, too. If at the
beginning the un-loyal wives and panders were ety cutting their nose, public flicking
and application of a sign on their front head witbt iron, while it was imposed the
acceptance of prostitution and regulation of itacfice, by reasoning related to the control
need of diseases with sexual transmission. In 1¥&pjce established a tax for brothel in
quantum of two thalers, of which one half was assijto the practitionéf.

The practice of sexual act against cost did not oedtrain to France and Italian states,
the phenomenon irradiating and in Spain, the Geraiizes, at Vienna and in Hungary, not
talking about the Turkish area or Asia. Practigalthe entire medieval world knew and was
reported to the prostitution phenomenon, the masinties accepting the handicraft of
bimboesand regulating it legally. In Moldova of 1472 ye&tefan cel Mare will try to stop
the activity of recruiting illegally of Moldova yag girls by panders, who sold them at
Stambul. Later, in 1751, Timisoara will host theogiitutes banished in Banat by Maria
Tereza to depopulate it. For the fear of diseds®,authorities take measures to ensure the
establishing measures of prostitution and of itstrd, including measures that aimed the
hygiene of ill persor’

Hwx+prostitu fia de-a lungul timpuluip. 18.

12 philemon Cei din Delphisapud ibidem

3 M. Bilan, op. cit, vol.1, pp. 130-133.

“Ibidem pp. 153-154.

15 x++prostitu fia de-a lungul timpuluip. 80.

1% |bidem p. 156.
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And “the sport” with risks - illness with sexualktrsmission diseases, death - and
penalties - material and moral - continued to kecticed in the following centuries, too, the
last three XIX, X and XXI centuries) being consklgicenturies of generalized venery.

According to the researches issued by Laure Adidfrance, during the period 1830-
1930, the number of clandestine and official ptasts was fluctuating between 30000, at the
beginning of the period, and 500000, in 1930, altffothis number was advanced yet since
1914 by Cogniart. Only in 1872, Pansvned120000 prostituté$ The end of XIX century
brings with itself the increase of request and roffepaid sexual performance, although the
official prostitution, at the pressures of moralisind Left side, should fall within the more
and more exigent norms. Therefore, the “rendez-vbasses will change into true temples
or theaters of pleasufeRegarding the number of clandestine prostitute®aris of 1900,
there were about 100000 practitioners. “In «Pet@iapitales», in 1900 next to city names
were mentions about the fornication housedherefore, in France and in the colonies, there
were operating 68rnication housesand 554 legal prostitutésin their studies of 1922, the
doctors Dominic Stanca and Aurel Voina offer thdoleing numbers for the clandestine
prostitution of Europe: 50000 prostitutes at P&&)00 at Berlin, 20000 at Vienna, and with
respect to their report to the total number of papon, we have the following data: 320 girls
for one inhabitant in Toulouse, 400 at Budapedd, &8Paris, 2000 at Lille, 3000 at Minchen,
13000 at Stuttgarft.In the XX century, Buenos Aires will become theateg of international
prostitution and of the trade with live meat. Theedficity of this city was that the
stewardesses did not take their customers fronstileet, but from the theaters, bars, coffee
stores, taverns, cinemas, é&tc.

The Soviet Russia will also use the expertise es&Venus abjectétiin the building
of socialism. In the battle of any rebellions, riés@r revolutions, the hot minds produce
including laws, decisions, and decrees as strasgeossible. Such a case is the one of the
decree signed, in 1920, by the Council of Seratib¥f of the free Association of anarchists,
which provided the establishment of a generalizedl mandatory venery, in the name of the
so called abolishment of the woman's slavery. Tl&vation of anarchists sound like this:
The social unevennesses and the legitimate masriemestituting in the past a condition that
served for instrument of bourgeoisie and due tactvitihe most wonderful beauty specimens
where the private property of bourgeoisie, the emment continuation of race was this way
prohibited™. The project provided the abolishment, startirmgrfrMarch 1st, 1920, of the
right to dominate women of ages included betweemidd 32 years old (Art. 1), except for
those having five or several children (Art. 3),ytHeecoming the good of the whole people
(Art. 6). The women’s age would have been estaptistepending on the existent documents,
based on statements or, in their absence, would been established “by a commission that
judges upon features” (Art. 2) Articles 18, 19 and 20 regulated the measuredgeelto the
women's health and of their customers, as welhas torresponding penalties. “The male
citizens have the right to benefit of a woman threees weekly, no more than three hours,
taking into account the specific rules below” (A®), rules according to which man should
have owned a certificate from the commission omfrthe professional union (Art. 10),

'8 aure Adlerop. cit p. 17.

9 M. Balan, op. cit, vol. 2, pp. 30-31.

2 |bidem p. 41.

L lbidem.

22D, Stanca and A. Voinap. cit, in A. Majuru (coord.)pp. cit, pp. 59-113.

% R. SalardenneCapitalele desfraulditrad. M. Dorobagu, Editura Orfeu, Bucusé, 1993, p. 123.

4 Laure Adlerop. cit, p. 17.

% w+pProject de Decret din 1920 al Asogiei libere a anarhitilor din orasul Seratoff apudR. Salardennegp.
cit., pp. 106-107.

2% |bidem.
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paying 2% of his revenue to the Fund of GeneralliPukction, in the case that he was a
soldier, worker or villager (Art. 11), and 10% tbéher categories (Art. 12), the women
following to receive 23% of this fund, each mon#tt( 14)2”

The prostitution continues nowadays, too, to beassyphenomenon, the number of
prostitutes and panders raises, upon our estimatiioseveral million in the entire world,
either we talk about a permanent, accidental, kskedal or clandestine prostitution.

2. Several elements of the establishing of prostiion in Romania during the first
decades of XX century.

The analysis of the prostitution phenomenon in Rdmaleeds a pluridisciplinary
approach, the practice of this old handicraft hgwary different causes. We try by this study
to re-open the discussion concerning the phenometsoregulation and, obviously, the way
that the society can contribute to its diminishibtgke the Romans took over the habits of
Greece, the Bucharest people, named “Small Pd&régause they imitate the social life of the
authentic one, both took over the French habitsfasition - Eminescu criticizes in “Ai nostri
tineri...” (Our youth) the habits acquired in theyciof lights - as well as the French
legislation. Concluding, they also took over theadof prostitution regulation. The XIX
century is the century when, towards its end, Roadhe new state of Europe that earned its
State independence after the war from 1877-1878 regulate the situation alemoiselles
who were offering their pleasures to generous mMiawly entered into the composition of
Romania, Dobrogea will be with a step forward frdhe capital city, regarding the
establishing of the phenomenon, by the need ofikgeynder control and public order and
safety, and, especially, the explosion of the lgmdomb of lues.

Which were the reasons for which, in a mostly adthocountry, it was allowed the
operation of brothels and laws were adopted inréspect? It was only the desire of some of
the local leaders; it was a necessity or just aife® We think that a little bit of all these
because prostitution existed from the beginninghefworld. The establishing of brothels in
Romania was made at the end of XIX century, reabdme the increase of practicing
phenomenon of clandestine prostitution and, imiplai the increase of sexual transmission
disease cases. Starting from the idea that thdidzagan of brothels was a consequence of
increasing the number of the girls who offeredsbrrvices against cost, a new question arises:
there could be an outlet of sexual performancebaowit a likewise request? Named “easy
girls, girls of the night, girls of pleasure, streé@men, scum whores, hostesses, chutes, scum
bags, prostitutes, mistresses, courtesans, aris#iorg, sluts, cheerful spinsters, Venus
abjected®, the prostitutes could not exist without matronpanders and, obviously, without
prostituters®, meaning without those who, for one hour, two evesal days of pleasure,
offered from few coins to entire fortunes.

2.1. Laws, regulations, circular orders, aiming theprostitution practicing

With respect to the norms regarding the practi@hgrostitution, there are indexes
that all the county residence cities regulated ey that the brothels may operate,
establishing clear obligations for the prostitutenven and for the matrons with respect to
personal hygiene, the health and observance ofiqoubtler and silence. At Constanta
(Regulation of the urban commune Kiustenfem June 7th, 1879Regulation for the
medical surveillance of prostitution in Constanteom September 7th, 1887, afigberating
regulation of Social Assistance at Constanta Mupabity), Bucharest Regulation for the
surveillance of prostitution in Bucharest city. ésted with the royal decree no. 1085 from
March, 1898 and Cluj Circular order no. 10992/ 1921, regarding the rededtion

" bidem.
%8 Laure Adlerop. cit, p. 16.
?° Ibidem.
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measures and placement of prostitytie® brothels developed their activity in a lefyame,
as well as at Braila, where the norms had beemblesiad before 1890.

On April 7th, 1789, it is approved the Regulation internal administration of urban
commune Kiustenge, including fifteen chapters avlewed on May 7th, 1879 Chapter XI
of the decision of Constanta Town Hall, named “Hu prostitute women”, established a
series of permissions and interdictions that aitedpracticing of prostitution at Constanta.
Any woman (it is not made the specification, butsuspect that it should be major — author’s
note) could open a “prostitution house”, with thendition to refer “with a request to the
black commissary and the physician of the cityhwat clarified specification of the house
where he wants to install”, not to be situatedttia proximity of churches and schools, in the
immediate neighborhood of public gardens, in theelso(for travelers), pubs and taverns”,
and the prostitutes were not allowed to stay orofien doors and walk indecently dressed on
the street or make noise together with their ci&nfor the infringement of these provisions,
there were established penalties, chapter XII -néRes of Public Women” - established that
“any disregard of this regulation by the prostitmt@men or of the women who hold
prostitution places will be punished by a penatonf 7 to 10 francs or by jail from 24 hours
to 5 days, according to Article 77 from the commiawe and Art. 393 of the Criminal code.
The public women without a fixed dwelling will berg as whores on their turn, as well as
those who will infringe this Regulation for sevetathes®. The increase of the number of
brothels, of the Constanta population and of iknegth sexual transmission diseases led to
the adoption of a new decision of local authorjtefich answer the needs of Tomis city.
Consequently, at 8 years after the adoption oRégulation of urban commune Kiustenge, it
was adopted, on September 7th, 1887, the Regulfmidhe surveillance of prostitution, with
norms and penalties (Art. 57 - Art. 65), with aatoof 65 articles. Despite the previous
regulation, the current regulation made a stridersmce to the age when a woman can
“practice”, “no woman can be allowed for prostituti if she is not 20 years old. The
ascertainment of age will be made upon the mastalus documents, and in default of
documents after the physical development that)(sid! be considered by the Physician,
noting in the booklet provided at Art. 6 togethethvihe ascertainment of health” (Art.29)it
is ascertained by the analysis of document a hagl for the health of prostitute women and
the one of the clients. Therefore, the servicerobfituted women was managed by the Chief
Physician of the City (Art. 1), who will pay samyavisits to all the practitioners at least two
times per week, on Tuesday and Saturday (Art. 3henvisit place (Art. 3, art. 14), both the
prostitutes, and the matrons of brothels, herednakferred to as matron, were obliged to
hold registers - one for the Brothels, and anotiter for the practitioners - whereby to be
registered the identification data, deviations fribva regulation or observations regarding the
disease, access into the range or leaving the ke 18 - Art. 20), near the register
provided by Art. 1G!

%0+ Regulamentul comunei urbane Kiustenigem June 7th, 1879, National Archives of Romaflanstara
County Department, fund of ConstarTown Hall, file 9/1879, f. 5-16, iff*Constansa: marturii documentare
vol.1: Regulamente ale administiai locale (1879-1949 edition by Virgil Coman and Constantin Keramitlog
(coord.), “Ex Ponto” Publishing House, Congt®ar2012, pp. 81-89.

*! |bidem in***Constanya: marturii documentare vol.1: Regulamente ale administiei locale (1879-1949
pp. 85-86.

% |bidem in***Constansa: marturii documentare vol.1: Regulamente ale administiei locale (1879-1949
p. 86.

33 =x*Regulamentul pentru supravegherea prosfi¢ii in Constaye, National Archives of Romania, Constan
County Department, fund of ConstanTown Hall, file 1/1887, f. 83-88., ir**Constanfa: marturii
documentargvol.1: Regulamente ale administiai locale (1879-1949 pp. 100-101.

% |bidem in ***Constarya: mirturii documentare vol.1: Regulamente ale administiei locale (1879-1949
p. 101.

202



A. Tinu, C. Boboc

A little later than Constanta, the Bucharest managnt will release, too, by the
sanitary service of city, the Regulation for thevsilance of prostitution in Bucharest city,
invested with the royal decree no. 1085 from Mat8B8. It was a comprehensive, with 50
articles, distributed in seven titles: General dietis (I), About the prostitutes women (ll),
About the brothels (lll), Sanitary measures (IVeaih registers and registries. The registries
of brothels (V), Public order measures (VI) and &ees (VII).*

Art. 1, letter a) of the Title | provided the prbhion of practicing of prostitution in
bars open to the public, in public bars, or ongtreets, letter b) stated a firm control on the
brothels, while letter e) established the need afigdant observation of the prostitution
phenomenon. Article 2 prohibited the persons ohlsgixes to directly or indirectly provoke,
to practice prostitutioff.

The prostitute women were registered in a speeistry by the mayor or by his
delegates (Art. 4). All the women subject to spe@tion medical control were registered
[Art. 5, letter a)], all those who stated to theymraor the delegates the fact that they are
prostitutes, with the condition of being major [A%t letter b)], all the major women of whom
public prostitution will be noticed by direct chatige on the street, or their existence in the
brothels” [Art. 5, letter ¢)], as well as the womienthe houses known for the practicing of
this handicraft [Art. 5, letter d)]. Article 8 praed the conditions whereby the prostitute
women could be de-registered from the registeros$tiiutes, for the Articles 20 and 21 refer
to the rights of prostitutes, like article 23, whd@rwas specified that, from the cashed income,
the sexual service provider will remain with atdeane third, the rest, but no more than 2/3
of the amount to be retained by the matron, addeeent, heating, washing of the laundry,
etc’

These two regulations - the one of Constanta ft88¥7 and the one of Bucharest from
1898 — served as models for other such norms. ddded to them the circular Order no.
10922/1921, regarding the re-education measureplandment of prostitutes, one of the five
steps made by the local authorities for reclamatibprostitution in Transylvania. The other
four measures were: 1) stressing the prostitutgsn@ahdatory medical control; 3) forced
treatment in case of a sexual transmission dissadd) individual preventive measupés.

Based on them, the prostitution phenomenon coujdabéast partially, controlled,
even if, according to the principle that any lawstbe infringed, the clandestine prostitution
was infinitely more efficacious in Romania of thest decades of XX century.

2.2. Issues of the establishing of prostitution

The established prostitution existed before amtomitantly with the adoption of the
two regulations mentioned in our study. But therqmenon became a mass phenomenon
around the First World War (1914-1919). If in 196@, prostitutes were registered in the files
of Constanta Town Hall, the number of these pleaseilers was raising at 800 at the
beginning of worldwide conflagrati®h The distribution of brothels in Constanta, as
Constantin Cheramidoglu informs us, was made onwihale area of the city, especially in
the ford areas. The following are mentioned amdrgnt Ovidiu, Lasdr Catargiu street,
Traian street, Militat street (today General Manu), Rahovei streétaid street, behind Pele
beerhouse, and Infanteriei stréefThere are known some of the owners of brothels in
Constanta. An ex prostitute, Tinca Teodorescu r&guand receives the approval from the

% w*Regulament pentru privegherea prostiei in orasul Bucurati, Sanitary service of Bucharest city,
invested with the royal decree no. 1085 from Mak888, in A.Majuru (coord.)ep. cit, pp. 229-244.

% |bidem n A. Majuru (coord.)pp. cit, p. 230.

37 |bidem in A. Majuru (coord.)pp. cit, pp. 231-236.

% D. Stancai A. Voina, op. cit, in A. Majuru (coord.)op. cit.,p. 111.

%9 C. CheramidogluBordelurile Constarei vechj in “Politia impact”, year X, no. 104, August 2011, Congian
pp. 16-17.

“Ibidem.
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Town Hall, in 1909, to open a place, the motivatdmgranting the approval being that “she is
a prostitute who infringed the rules (...) not mayiclaims against anybody” Other known
matrons were: Todaga Alexandrescu, Rabeica Veinberg, with two placese (on htara
street, and the other one on Junona street, cwitteiCuza Vod street), Ghe Bal, with one
brothel on Miliileanu street, and Adela Hagi-Pafel.

The clandestine prostitution was practiced espgcat “Machedonia” Hotel and
“Londra” Hotel, places where there have been detedtina Craus, Ma Lobam Lucrga
Trandafirescu, Adela Ornt, Janeta lonescu, Lisaieimitrescu, Maria llig and a certain
Alexandrina®® The attitude of prostitutes was always a subjé@anstanta citizens' claims to
the local authorities. On April 20th, 1900, sevearddabitants on Ovidiu street claim to the
police officer about 9 prostitutes who infringee tbublic silence and order, 8 of them living
in an “obscure prostitution nest” and one, “a wonadro under the name of waitress, singer
or inhabitant”, who provoked the inhabitants onidinastre€f. Issues related to the practicing
of clandestine prostitution are given by the medfighat time. In the number on July 24th,
1929, the “Dacia” newspaper shows that, in the nagt23 - 24 of July, there were arrested
“30 prostitutes, of whom 15 were selected, becguaeticed clandestinely the prostitution.
During the last period, many women left their jods,owing themselves into the venery
arms™,

In Briila, at the end of XIX century, about 250 prosetibffered their services, of
whom over one hundred were clandestine and and®@r140, the number varying every
year, were “employed” in the brothels, of which raenwas also varying between 20 and 26.
From the total of matrons holding public housesl888 - 1889, 16 were Jewish, 3 Romanian
and 2 Hungarian. Among the registered prostitut@8), 58 were Romanian, 41 were Jewish,
15 were Hungarian, 3 German, 3 Polish and 3 Rusgiarording to medical reports, 91 of
them hospitalized (86 for sexual transmission diesand 5 for other diseas&s).

In Bucharest, too, the sex for money, either esthétl or not, benefitted of a great
conjure during the first decades of XX century. Tamous brothels from “Crucea de Piatr
was just one of the venery places of the Romaniatrdgolis. Like in the other cities of the
country, in the old Phanariot faihe artist visitorswere a lot. In 1927, at the level of the
whole country, 12431 prostitutes were registerédylmm 9610 Romanidh But most of the
illness was given by the clandestine prostitutese Btudy of phenomenon led to the
conclusion that prostitution of the brothels had thdvantage of a control of sexual
transmission diseases, despite the clandestine Adte. a control issued In Bucharest, on
May 1925, there have been detected 1% sick perdfahe 434 established prostitutes, while
58% of the 119 clandestine prostitutes who camedotrol (69 persons) were detected with
sexual transmission diseaSesAmong the clients ohight girls was Carol the Second,
considered as “the terror of brothels from «CrudeaPiati»"*°. During the Second World

“1|. Munteanu,Lumea subterah prostituatele (I) in “Politia”, year X, no. 518, 7-13 September 2000,
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23 of July 2012, Constgm p. 8.

“ Article of “Dacia” newspaper, XVI year, no. 145 &f July, 1929, Constaa f.p., cf. Camelia Ungureanu,
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War (1939-1945), the “brothels, restaurants and baare full of German and the whores of
Bucharest and other cities were fine. But time$ efihnge and the communists will come (...)
The ex-prostitutes of «Crucea de Riatffelt within production and obliged to build the
socialism®.

Conclusions

After the researches issued and of the materiatiest, the following conclusions are
imposed:

1. The prostitution is a complex phenomenon; igcfcing has its origins in the eaves
of civilization, the establishing of the sex for n@y being registered, for the first time, in
Babylon. There from, it extended on the whole Améideast, arriving to Athens and Rome. In
Egypt, China, Korea or Japan, the prostitution wased to the range of art. The kisaeng
houses or those of geishas, the house boats {Dhima of VIII century a. Chr. were equipped
with all the necessary elements, and the inhalsitaat exceptional qualities of singers or
dancers, combined with solid knowledge of philogo@md poetry. But the prostitution
continued to be a phenomenon debated during théurees) too, the practitioners of
handicraft giving birth to envy and passion, beieg/arded or punished, depending on the
time or geographic area, where they developed Hutivity.

2. By our study, we tried to synthesize, on the loaed, several of the most important
issues of the establishing of prostitution along ¢knturies, and on the other hand to contour
certain issues of it's practicing in Romania of finst half of XX century. It was detached the
idea that, in the case of prostitution, the nundfdues and other sexual transmission diseases
proved to be much lower than in the case of clamegrostitution. Also, the number of
rapes and harasses was sensitively lower duringdgheds when the brothels duly developed
their activity in Romania.

3. Currently, the relevant phenomenon acquired hprgeortions. Together with it,
the terrible pest of the second Christian millemmiu AIDS. Despite the appearance of the
protective measures, of the permanent medical sypgte prostitution is still making
victims. Girls and boys, of lower and lower ages| &s trophy to the prostitutes traders.
Romania is one of the main countries that produne export prostitutes for the West, but
also for Turkey or other Eastern countries. In tieispect, we propose, as the main research
direction, the issuance of a large research, wha to involve specialists of psychology,
criminalists, physicians, jurists, historians andcislogists, research that leads to the
conclusion of a Treaty of prostitution, extremeBcassary in knowing the complex psycho-
social phenomenon of practicing the sex for morieys imposed, at the same time, the
assignment or not assignment the legalization o$tgution in Romania, as well as taking
certain urgent and efficient measures for the dshing of phenomenon, especially of young
prostitution.
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Abstract

The complexity and interrelationship of forms podeg diversity delinquency
phenomenon, outlines the establishment of comparatiferences, thematic and operational
as a structured approach becomes indispensableday's society, as is characteristic of a
phenomenon more pronounced, juvenile delinquentyeisubject of numerous researchers
in the country and abroad. Understanding the psyddividual causes and social situations
that cause this phenomenon in general and spekifocvledge of how cultural expression
compared with other countries, provides for meastite prevent criminality and deviance
escalation phenomenon.

Key words: aggression, violence, subcultural, psychologiaaghile delinquency

Introduction

Juvenile delinquency is defined as: the ensemblacts stipulated by criminal law
committed by minors with criminal liability and Quveniles aged between 14 and 18.
According to law no. 272, juvenile delinquency alscludes those acts committed by
children with no criminal liability. This psycho-sal phenomenon, along with other psycho-
individual causal determinations, presents a sacidtural conditioning that points to the
great influence exerted in society by culture and sub-cultural marginal characteristics,
respectively. The complexity of the forms of matateon and the inter-relations the diversity
of delinquency phenomenon implies, contour therah@@tion of comparative, thematic and
also operational landmarks that consequently becomgispensable to a structured
approach. In present-day society, being increasingtcentuated, juvenile delinquency
becomes a matter of study for many researchersinwiind outside the country.
Understanding the psycho-cultural causes as wethassocial circumstances that trigger this
phenomenon in general, but also getting to knowtyipéal cultural way of manifestation
compared to other countries, contribute to takingasures in order to prevent and surmount
the criminogenic deviance phenomenon. ReferringVastern Europe countries, Garleanu
(1996} summarizes that juvenile delinquency is more feethan criminality in general,
the number of juveniles rises in relation to theak@opulation, and delinquency in general is
more common among them in at least the same piopertThe characteristic of these
countries is the great number of crimes committeaHildren more frequently organized in
gangs, this predisposition to delinquency beconmmge serious, at increasingly younger
age. The difference between young delinquents dotescents on one hand and younger

! |. Girleanu,Coordonate psihosociale ale delincyeirjuvenile in perioada tranei, Timisoara, “Ando Tours”
Publishing House, 1996, p. 40.
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delinquents on the other hand is legally delimitgdthe age under which one cannot be
criminally liable.

Although it does not take the same shape and nibtsas accentuated as in other
Western countries, juvenile delinquency manifestsur country as well, the latest social
events people under 18 years old participated imde reason for concern to the entire
society. In our country there are several juvendesl children that participate in committing
criminal acts. They participate and particularly ramit the crimes like theft, beggary,
vagrancy and it's not uncommon for them to be wm®dlin rape or physical aggression.
There are some less frequent cases when they comumder and attempted murder.

The subcultures of juvenile delinquency

Researchers Grecu Florentina ariiiRescu Sorin pointed out in the papéuvenile
delinquency in contemporary societythat the cultural approach attempts to explain the
deviance from the point of view of the charact&sstgenerated by a certain sub-culture that
influences the criminal or delinquent phenomenonsubculture is represented by a group
adhering to a system of values and rules and that conflict with those of the culture
generally accepted. One of the researchers whaestuthis phenomenon when it first
appeared, Franck Tannenbaum (1938) had launchduypathesis that juvenile delinquency
can be an effect of theocial reactiorto certain behaviors of children or juveniles, eatthan
a conduct in conflict with the law. Another authbhjton Gordon (1947), quoted in the paper
also defined the culture of a society as consistihg@n alternation of sub-cultures, social
circumstances, such as class, ethnical identigyonal and urban-rural residence, confession,
that combined as a functional unit might have @egrated cultural impact on the individual.
The term “sub-culture” was used by American sog@ts when referring to the lifestyle of
the immigrants that adopted various types of beiravi order to adapt and survive in the
early American society. The examination of statistata pointed out that some groups of
emigrants (e.g. ltalians, Mexicans, Portoricans a&fdcans) would violate law more
frequently than others (e.g. Scandinavians, Gerpangh, and Japanese). Another author,
Albert Cohen, showed that these sub-cultures infltagjuveniles when they “socialize in
groups”, by passing down and learning various deléamt procedures and techniques, and his
theory was also known as the reaction-formatiommheWhen referring to them, A. Cohen
stated that they arefsystems of beliefs and values generated withinpracess of
communicative interaction of children in the saniaagion, with respect to their position in
the social structure, being a solution to their ptiion issues to which the existing culture
does not offer a satisfying solutiore. Sutherland supports the importance of culturetfe
deviance phenomenon in general; pointing out telhguency is learnt and passed down just
like normal behavior through the process of saraion. It connects the individual to the
values and norms of deviant groups, determining toimdopt the behaviors, norms and their
cultural (sub-cultural) symbols. W. E. White eladims (1943) the theory of “roadside
groups”. He claims that adolescence and youth carchmracterized, along with other
features, by the appearance of relations of frieipdsociability and communication between
juveniles, but in the unfavorable circumstantiahtext of the influence of a delinquential
environment they lead to the limit of social comhity and even to serious crimes. Walter
Miller (1958) ascertains a difference of the cudtof social classes by identifyinthe culture
of under-privileged classtésHe attempts to explain juvenile delinquency tigh social-
cultural factors, pointing out that juvenile delugapcy is but a natural phenomenon generated
by norms, values and lifestyles specific to undiérdeged classes. Richard Cloward and
Lloyd Ohlin (1960) consolidate Cohen’s concept améntion that when juveniles are

2 Florentina Grecu., S.#ulescu,Delincvena juveniti in societateacontemporai, “Lumina Lex” Publishing
House, 2003, pp. 145-146.
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frustrated by the opportunity to achieve socialcess various forms of deviance will appear.
A delinquent sub-culture, the two authors undedijries that sub-culture where certain forms
of delinquent activities represent key requiremdatsplaying the dominant roles supported
by the respective sub-cultureNot in the least, Clarence R. Jefrey (1959) poirdad the
theory of ‘social alienatiofi focusing on the relationship between the crimioatelinquent
behavior and the system of criminal law, attempttoghighlight a correlation between
sociological and psychological theories. This cgncalso showed that since he doesn’t
belong to any legitimate group, the delinquent bee® a person with poor social contact,
affectively cleaved, hostile, aggressive and mamgg violent. He doesn’t perceive himself
as being accepted within the community and expeegmn accentuated feeling of alienation
from community norms or values.

Aggression as factor of delinquent sub-cultures saization

Compared with socialization within family, whereettole of picturing “role models”,
norms and values comes to the adult, socializatathin a social group implies the
interaction of children or adolescents, equal & of age and authority, and that share the
same perspective on the world, sensitively diffefieam that of the adulfs The similar
activities, the confrontation with the same lifestemces imprint a special influence to the
group in the child’s socialization, who sees instigroup a real “family” that offers him
identity, distinction, as well as solving problerttings that the adult world does not provide
him. Numerous criminologists have pointed out that presence in the group of friends that
develop delinquent behaviors accentuates the emlsirdelinquent and criminal orientation.
The gang appears as a specific form of the delmgweb-cultures and mirrors the
characteristics that define delinquent sub-cultuéasfar back as the interwar period, Frederic
M. Trasher (1927) considered that gangs organimeéenjles are a way of survival and
adaptation of those marginalized the system of sand values of the privilegeédrhe gang,
as form of alternative social organizatioof juveniles functions on the strength of the
agreement between its members. The studies performe Romania confirm this
ascertainment highlighting the fact that in strgetups the influence exerted by leaders is
dominant, most of them being young delinquentsthese groups one can find adolescents
that present profoundly deviant behaviors, childneth limited intellect and obvious health
deficiency, as well as children presenting reldyiveormal behavior, emotionally stable but
who seek identity and acknowledgement within theugr The leaders of these groups rise
from the ranks by means of physical strength, ageir@nd by speculating the desires of the
group members. They then induce a real “slaveryth@ group“that produces the most
perturbing environment of minors and juveniles’ doct, the most criminogenic
environment”™ The criticism of the sub-culture concept of vialenshowed that certain
hypotheses still raise a lot of questions. Quolirdeschi and Felson (1994), Farzaneh shows
that they suggested that accepting the conceptiemph) that the demographic factors are
tightly connected to certain values and b) thase¢healues promote aggression and violent
behavior. The authors conclude that the proofisftifpe of correlation is very pdor

Aggression as sub-cultural product

Both at the level of emotions and at the levebelavior, cultures and sub-cultures,
respectively, can develop various psychological lmmations of aggression, fear and hate,
which in some cases represent the premises fogeiiigy deviant behaviors. The

® D. Banciu., M. S. Bdulescu,Evoluii ale delincverpei juvenile in Romania. Cercetagé prevenire social.
“Lumina Lex” Publishing House, Bucharest, 2003.

* Florentina Grecu., S.#ulescuop. cit.

® V. Preda, Delincvena Juvenili. O abordare multidisciplinat, Editura “Presa Universitar Clujear”
Publishing House, Cluj-Napoca, 1998 p. 23.

® Farzaneh PahlavaBomportamentul agresiVinstitutul European” Publishing House sia2011.
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socioculturalist model initially focuses on the ri@asocial behavior. This view has been
indirectly accredited as of 1935 by Margaret Mdsdf{( sourc€) in her paperSex and
Temperament in ThreRrimitive Societiesin which she claimed that cultural rules are the
ones that are responsible for standardizing mastuland femininity in society and for
assuming gender and not biological heritage. Indénelopment of an aggressive behavior
there is a great contribution of the culture or-sulture to which an individual belongs; R.K.
Merton and A. Cohen state(V. Predal998). From the moment when it is esthbli that a
culture approves of violence, social learning beesrthe main factor of propagation and
dissemination of its behaviors. Contemporary pskazino and sociology bring convincing
evidence regarding the role learning plays in thigearance of aggressive behavior. Various
forms of aggressive behavior are learnt either liseovation or by personal experience. The
indirect, observational learning and the directriéay — by personal experience — combine in
different proportions in modeling aggressive bebesii Research showed that most
aggressive children and juveniles come from familie which parents or other members of
the family manifest aggressive behaviors. Aggressas well as other forms of social
behavior, is also acquired by social learning. ks tsocialization process aggressive
feedbacks within the group of delinquents are feequThese behaviors have been adopted
either by direct learning as a consequence of msvar punishments, or by observing and
imitating conducts and consequences in the cas#hefs. Most frequently, the aggressive
conduct models can be encountered in: the fanhly,sbcial environment, media (especially
television) and last but not least in internet garmat promote aggression in particular.

Research highlighted that delinquent pupils haveataral tendency to free activities,
their need for violent actions being acknowledgédiaally, self-motivated and valorized.
Unlike peaceful pupils, aggressive pupils buildntiselves an imagology of aggression that
has an important role in creating a way to adaphénrelationship life. Thus motivating their
fashion, by valorizing aggression, they explainirttbeed to be socially acknowledged by
using physical strength, but in the meta-languagecan actually distinguish the unconscious
attempt to justify and motivate their behavior, thying to attribute to physical aggression a
common and positive connotation, projective desgrab the entire group. Aggressive pupils
want to be heard, to have a superior status tor atbkeagues and to be admired and
acknowledged for their masculine attributes thegoamte with physical strength and
domination over other colleagues. The aggressiyal pefuses his child identity but on the
other hand solicits the acknowledgement of a neltwi@l identity that includes him, beyond
the school group, closer to the adult community neHee hopes to acquire more power and
prestige. In order to obtain this acknowledgemaey tare interested in the impression they
make on others — to look strong, tough, to insfaeg and submission, to provoke in order to
have the opportunity to react aggressively — rdgasd of whether it is about their
relationships with colleagues or teachers. Theyepreo communicate in a small group,
where they feel ideologically safe by sharing tame values and by the satisfaction provided
by expressing the ego in the conditions of a negaupportive group. Aggressive pupils
showed satisfaction when other children fear thetmen they are perceived as physically
strong, although they have a low self-esteem aed ttonfidence is very reduced to assert
themselves positively. Compared to normal pupligythave the tendency to easily turn to
risk addictions such as tobacco, alcohol and driigsaggressive pupil’'s empathic capacity is
highly self-reduced in order for him not be labeblvulnerable although research showed
that violent pupils are not only authors but fregpsctims of others as wéll

" http://www.interculturalstudies.org/Mead/bibliogiay. html#byMead.

8 V. Preda, Delincvenpa Juvenili. O abordare multidisciplinat, Editura “Presa Universitar Clujear”
Publishing House, Cluj-Napoca, 1998, pp. 33-34

° Farzaneh Pahlavaap.cit.
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Sub-cultural influences on children

We sometimes notice that these children did nehéurn to adolescents and that their
clothing, language, preferred music or attitudeenspptibly transform yesterday’s child into
an amoral adolescent who claim their independenmen fadults by means of aggressive
behaviors but also feelings of sadness and re@ness? But why sadness? Lacking natural
communication with parents or institutors, child@ming from vulnerable families develop
in turn behavior disorders that make them adopt rifodels identified in heroes of comic
books and Japanese cartoons or other similar THugt®ns. These fictional characters have
an uplifting fate that condensely goes throughoaysivith a lot of action in a few pages or
minutes, substituting in the adolescent’s visioa ldck of meaning and purpose of his own
life. The heroes of comic books or animations angrageous and eager, have special haircuts
with hair falling on their eyes and at the sameetihfted in a comb, have clothing that
combines the pieces of the '70 with piercings dmel customary eye make-up. The female
characters of comic books are identified as mologhgulnerable adolescents that imitate their
shocking appearance. Nails in usually dark colbtack or brown, tattoos with sinister
symbols are desolate, making one think of a moapigearance. These films or comic books
are turned into projected models by adolescentsdila themselves “emo” as well. These
disoriented children imitate the heroes of comiokso because the cognitive, affective-
volitive and adaptation acquisition did not produeficiently. Not in the least, these
adolescents express their protest mainly claimneglack of meaning of fate, blaming family
and society for their “deplorable” state. Blockitige child’s evolution and development
mechanisms by stopping or delaying the above-meat@cquisitions offers an open road to
aberrant, imitative conducts that seem to moméntagicure and offer an imagined meaning
of life. It is not uncommon for the fate of the ben these comic books to be ended or for the
scenario to place him in the position of engagingan initiation journey in the world of
shadows or in the after-world. This aspect is wexgiting for the “emo” adolescent who, by
mentally projecting without a censorship of the smance the film of those heroes’ destiny,
comes to identify themselves with the story andstbhaing convinced with the character’'s
immortality, he decides to put in practice the &latact as a passing to that seductive world.
Those that could be saved brought into notice séaechers and therapists that a slightly
willing-demonstrative suicidal was attempted thadidd have satisfied their curiosity to try
the same transcendental experiences of the aftdd,woast like the model-heroes and also to
set things straight and intimidate the adult woei&her consisting of parents or teachers
being to blame for having constrained them with ah@nd behavior norms. But not only
“emo” adolescents are prone to self-aggressiveladtsas it is now ascertained, most of the
school groups present depression states, selfsgigreor suicide. At this age there is no
authentic thanatological drive, drawing attentionadults with radical means and attitudes
being attempted as a matter of fact. Moreover, ¥astock, metal, punk music trends as
social attitude determine hundreds and thousandasvehiles to choose this distinct sub-
cultural identity and that prepossess by the emwaof rhythm, attitude and group mentality
the frond spirit towards “guilty” adults or towardscial structures “guilty” of their state and
condition.

Conclusions

The cultural factor can become sources that prégappear in learning a deviant
behavior. They are highlighted by negative dynanfioen a psycho-affective point of view
and an adaptation of the family and community teiaorealities: maternal affective
deficiencies, paternal authority abuse, lack obbaéd models within the family indicate the

b, Marcelli, Elise BerthauDepresiesi tentative de suicid la adolesgén“Polirom” Publishing House, 2007.
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future aggressive behavior of the adolescent.Kh@wvn that if they live in hostile conditions,
children learn to be aggressive; living in a hestdtmosphere, children come to feel
vulnerable and to react consequently, considetiegniodel of aggression learnt within the
family to be necessary and the group as a safetwaplve material everyday problems.
Moreover, if by means of television and films theld is exposed to a negative mental
impregnation, to violence and hostility, it signdntly contributes to vectors that perpetuate
accentuated aggression and violetce.

The difference between young delinquents and adehs on one hand and younger
delinquents on the other hand is legally delimibgdthe age under which one cannot be
criminally liable. Although it does not take thensa shape and it is not as accentuated as in
other Western countries, juvenile delinquency neste in our country as well. The latest
social events people under 18 years old partiaipateare a reason for concern to the entire
society engaged in democratic political transitibnour country there are several juveniles
and children that participate in committing crimirgets. They participate and particularly
commit the crimes like theft, beggary, vagrancy @&l not uncommon for them to be
involved in rape or physical aggression. Theresarae less frequent cases when they commit
murder and attempted murder. The concern of reseercomes from ascertaining that these
adolescents and teenagers that engage in clainna@l sevents are professionalized by
financial stimulation or instigation and the condation of aggressive behaviors by
hierarchical leaders. Thus the delinquent gang roggeibly turns into a professionalized and
violent gang capable of major antisocial actions.
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Abstract

Regarding the obligations, the new Civil Code d®ataultiple and essential changes.
In this context, by this article we aim to analyaavhat extent all derogatory rules, as it were
stated by the Commercial Code were inserted im#he regulation. We aim all those rules
which determine the derogatory feature of commeérahbligations towards the civil
obligations, namely: conclusion of distance contsacdetermining the location for
performance of contractual obligations, determinirige price between professionals,
solidarity between obligors and guarantors, theriction for granting the grace period

Keywords: new Civil Code, commercial obligations, professisnaontract

Introduction

The autonomy of the commercial law towards thd @w was stated in clear terms
by Art 1 Para 1 of the repealed Commercial Codehé&Tlaw applicable for trades is the
present Code, where this does not state the CimileCshall be applied”. For reasons that
have emerged with the creation of the medievalsrofecommercial law have been imposed
certain exceptions from the rules of the commonrkyarding obligations

Specific rules stated by the Commercial Code riggehy the entrance into force of
the new Civil Code which stated a different legadime for trade relations were inserted in
the new Civil Code and either extended for all @révlaw relations regardless of their parties
(for instance the conclusion of distance contratdgal regime of interests, determining the
location for performance of contractual obligatiordc.) or still aim only the relations
between professionals (for instance solidarity lesm obligors, determining the price
between professionals etc.).

Conclusion of distance contracts

The conclusion of distance contracts is statedAlly 1182-1200 of the new Civil
Code, and is applicable both to civil law contracs well as for the relations between
professionals.

! Presently, according to the Civil Code “activitiEsproduction, trade and services”.
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The new Civil Code states the theory of receptigenerally adopted by the
continental law, according to which the contractcasidered to be concluded when the
assent has reached the tenderer, by receivingtiferaing document: a letter, telegram etc.,
namely it entered into his area of activity, redgesd if the tenderer is or not aware of its
content. Which is really important is the confirinatof receiving it.

In other law systemghe theory of reception is attenuated by the prgsion that the
very fact of receiving the letter of assent, thederer, knowing the fact that in trade the
prompt reading of correspondence is usual. In @&t is considered that the simple fact of
receiving the correspondence sent by the acceptethe tenderer represents a relative
presumptiofy according to which the tenderer is aware of gseat.

Regarding the specific application of the theofyrexeption, referring to European
law systems we note that this theory is a creatibthe German legal doctrine. Also, the
theory of reception was inserted in the text ofenna Convention in 1980 on contracts for
the international sale of goods. Thus, Art. 23 leé Convention states that “a contract is
concluded at the moment when an acceptance of fan leécomes effective in accordance
with the provisions of this Convention”. Art. 18B& of the same Convention states that “an
acceptance of an offer becomes effective at the enbrtne indication of assent reaches the
offeror”; and Art. 24 states the significance of gxpression “the indication of assent reaches
the offeror” stating that “an offer, declaration atceptance or any other indication of
intentionreacheghe addressee when it is made orally to him aveledd by any other means
to him personally, to his place of business or imgibddress or, if he does not have a place of
business or mailing address, to his habitual resiele Corroborating the two texts above
mentioned, it is clear that in the area of intaoratl sale of goods, the contract it is
considered to be concluded at the moment the asE#me acceptor reaches the tenderer.

Unlike the new Civil Code, the repealed Commerdade expressly stated the
mechanism for concluding distance contracts foddraelations, stating the theory of
information. The System of Information is considkeeversion of the system of receiving the
acceptance of an offerin commercial law this system was inserted by B@mmanian
Commercial Code, by its Art. 35 and previously,tbg Romanian Civil Code of 1940 never
entered into force (Art. 1084), as well as by ttadidn Civil Code of 1942 (Art. 1326)Art.

35 of the Commercial Code stated that a contracbisidered concludedf‘the acceptance
of an offer has reached the tenderer within theqekdetermined by him or within the time
required for the exchange and acceptance givemgtere of the contratt In other words,
according to this theory, a contract is consideredcluded only when the tenderer is fully
aware of the effective content of the acceptannetsehim by the acceptor.

% Decision of the Romanian International Court obifmation No. 48/1973 in T.R. Popescu, Oip@ani,
C. CunescuRepertoriu practicii arbitrale roméane de comexxterior,1982, p.14.

% See in this regard Art. 1807 of the Mexican C@ilde; Art. 1 of the Panama Commercial Code; Artof7the
El Salvador Commercial Code; Art. 204 of the UrugaraCommercial Code.

* This relative presumption can be overturned bytreoy proof, in the meaning that, without being taslt, the
tenderer was not aware of the assent of the aacepten he received his correspondence. The tendeabie to
prove that it was impossible for him to know thentemt of the communication, namely the assent,gein
possible that the tenderer to be in a voyage, btanoheck his mail in time by negligence. It isatrue that this
theory can offer the tenderer a genuine premisaffoabuse, therefore by invoking genuine excusesleam
that he became aware of the assent at a date sidndethat when the communication reached his ptdce
business or habitual residence. On the other htisdknown the fact that the communication of #ssent is not
automatically, namely by the simple fact of reaghthe place of business (residence) of the tend&®ra
consequence, the disadvantage of this theory icrbation of a discrepancy between the moment vihen
communication of assent reached the place of bssi(residence) of the tenderer and the moment wheen
latter one became aware of the content of the camuation.

® Deleanu S.Contractul de comeiinterngional, Lumina Lex Publishing House, Bucharest, 19964p.

® Art. 97 of rthe Egyptian Civil Code; Art. 1137 tfe Venezuelan Civil Code; Art. 1214 of the PortoaR
Civil Code; Art. 1553 of the Honduran Civil CodertA113 of the Panama Civil Code; Art. 1319 of Hikpinas
Civil Code.
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The disadvantage created by this system considtwifact that the determination of
the moment of concluding the contract is left fug tenderer who can deny that he is aware of
the content of the indication of assent when itchea his place of business (or habitual
residence) (the moment when the indication of assaches him).

Because of this disadvantage it was created aumpqgson according to which the
tenderer becomes aware of the content of the indicaf assent right in the day when it
reaches his place of business so the moment oiviregehe communication, presumption
based on the fact that reading business correspoadeth maximum speed is the essence of
trad€, except if the tenderer proves that not by hidtfae was not able to be aware of the
assertt This is a relative presumptibnvhich can be overturned if the tenderer proves
otherwise.

At the end of this section must be mentioned theat No. 71/2011 regarding the
application of Law No. 287/2009 on the Civil Codke( “LPA”) states transitory provisions
on the application of this rule, which is not appble for contracts if the offer was sent before
the entrance into force of the new Civil Code.

Determining the location for the performance of cotractual obligations

The rules on the determination of the locationtfa@ performance of the contractual
obligations, stated by Art. 59 of the CommercialdEmnly for trade relations, are now
applicable for all private law relations. SpecifigaArt. 59 stated that “Any trade obligation
must be performed in the location indicated bydbmtract or in the location resulted from the
nature of the operation, or from the intent of plagties. In the absence of an express term, the
contract can be performed in the location whereatteeptor has his place of business or his
habitual residence or domicile. If a specific ga®tb be traded, which is located elsewhere at
the moment when the contract was concluded, thentrde shall be performed in that
location”.

Art. 1494 of the new Civil Code refers to the attan in which the parties have not
settled the location of the performance of thegailons or the location cannot be established
because of the nature of the trade or, based oedheact, because of the customs of the
parties or usance. In all these situations, thation for the performance of the obligations
shall be determined based on the type of obligatidwus, financial obligations must be
performed at the residence or place of busineizeanoment of the trade of the creditor, the
obligation to hand over a determined good mustdseopmed where the good is located when
the contract is concluded, other obligations begwegformed at the residence or place of
business at the moment of the trade of the debtor.

Determining the price between professionals

One of the rules of the Commercial Code extendeithd® new Civil Code for relations
between professionals refers to the determinatfaine price between the latter ones. Thus,
according to Art. 1233 of the new Civil Code, itantract concluded between professionals
does not state a price nor a mean for determirting is assumed that the parties have
considered the price usually practiced in that fmedahe same services performed in similar
conditions or in the absence of such price, tcagaarable one.

" C. Barsan, D. Al. SitaruDreptul comegului interngional, vol. II, Partea |,University of Bucharest, 1990,
p. 28.

8 Capatani O., Stefinescu B.Dreptul comegului interngional. Partea specia, Romanian Academy Publishing
House, Bucharest, 1988, p. 28.

° The presumption we mention was both stated incjabipractice as well as in the jurisprudence af th
Romanian International Court of Commercial Arbitmat where the court stated that a contract negatidy
mail is considered to be concluded at the momergnwime intention of assent of the acceptor reathes
tenderer by telex, telegram or letter. Decisiothef Romanian International Court of Arbitration.M&/1973 in
T. R. Popescu, O. @piatam, C. CunescuRepertoriu practicii arbitrale roméne de comegxterior, 1982,
pp. 14-15.
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Solidarity between obligors and guarantors

Another rule applicable according to the old regjoh of trade relations and extended
on all obligations contracted by professionaldes presumption of the solidarity between the
debtors of an obligation contracted in the benefita company, if the law does not state
different. Specifically, Art. 42 para 1 of the repemd Commercial Code stated that “in
commercial obligations the debtors are bonded Hidaty, if the law does not state
different”. The same presumption is valid also agaguarantors, even if they are not traders,
but guarantee a trade obligation. It is not appliedor non-traders for operations which, even
if concerns them, are not trade operations.

According to the previous Civil Code contemporamth the present repealed
Commercial Code, solidarity was an exception fromnrule of dividing the obligation. Thus,
according to Art. 1041 of the previous Civil Codsolidary obligation is not presumed, it
must be expressly stated; this rule ceases oniywhieesolidary obligation has its own place,
in the virtue of the law”. Analyzing this text iesults that solidarity, in the vision of the
previous Civil Code, should have been the resuladegal provision or of the express
agreement of the parties. Unlike civil law, in coemncial law the solidarity of commercial
debtors it is presumed, except the cases wherpaities expressly derogated from the rule,
stating the contrary. Nowadays, Art. 1446 of thevr@ivil Code states that “solidarity is
presumed between the debtors of a contracted dibligan the benefit of a company, if the
law does not state different”.

Comparing Art 1446 of the new Civil Code with Ad2 of the Commercial Code we
note a difference in that for the latter case thespmption is relative the parties having the
possibility to establish the contrary (“for traddligations the debtors are bonded by
solidarity, if the law does not state differentQr, in the new Civil Code the presumption is
applicable for all these relations, except the sasewhich the law states different. The
conclusion is that the presumption of solidarityween debtors is no longer relative, but
became absolute. The parties no longer have thehpldyg to overturn this presumption.

The rule stated by Art. 42 para. 2 of the ComnaérCiode, according to which the
guarantor, even if he is not a trader, guarantgitigide obligation, is presumed to be solidary
with the main debtor, was not kept in the new mimrn. On the other hand, Art. 2300 of the
new Civil Code states the fact that even when theantor agrees with the main debtor as a
solidary guarantor or solidary co-debtor, he carlamger invoke the benefits of discussfon
and division'.

Term of grace

In terms of applying the Commercial Code, nowadaggealed, Art. 44 stated
provisions derogating from the common law, but espnted the general rule in trades,
namely the interdiction of granting a term of gratke explanation of this interdiction lies in
the commercial principles namely, the protectiontieg creditor, circulation of goods and
celerity in the performance of obligations accogdito which the obligations must be
performed precisely and within the established terievertheless, in literatufenvas stated
that the party who has performed his obligations geant a “term of grace” for the other

19 Art. 2294 (1) of the new Civil Code states thate‘tconventional or legal guarantor has the podsiti
require the creditor to perform action againstdbeds of the main debtor, if he has not expressliwed this
benefit”.

1 Art. 2298 (1) of the new Civil Code states thas faresult of division each guarantor may requigeedreditor
to firstly divide his action and equally shareat ach side; (2) If any of the guarantors is imsot when he
received the division, he will remain bonded prdjooal with the insolvency. He shall not be heldpensible
for insolvency occurred after the division”.

12 .. GeorgescuDrept comercial roman. Teoria genediah obligaiilor comerciale. Probele. Contractul de
vanzare cumfrare comerciat. Lumina Lex Publishing House, Bucharest, 1994%.

¥'s. Angheni, M. Volonciu, C. Stoic&)rept comercial, 3 Edition, All Beck Publishing House, Bucharest,
2004, p. 349.

216



E. N. Valcu, |. Didea

party. This term is unique, and if not this time tbligations were performed, the resolution
operates and any performance beyond this term bexamacceptable. Now, regarding the
interdiction of granting a term of grace in tradattars, the rule is not treated as such in the
new Civil Code. Granting a supplementary term fog tlebtor to perform his obligation is
stated in the situation of delay. Thus, Art. 152#2gp 3 states the fact that the notification
issued to the debtor to perform his obligation mgsint him a term of performance
considering the nature of the obligation and cirstances. If the notification does not grant
such a term, the debtor shall perform his obligatroa reasonable term, calculated from the
day when the notification was communicated.

Unpredictability

Along with the above mentioned notions unprediditsghis worth being mentioned,
even if it does not fit the patterns of the themalgzed by this article, the very commercial
existence determined its regulation, so althoudta# a long existence in law, it was recently
stated by the positive law. The principle of unpceability is stated by Art. 1271 of the new
Civil Code ‘if the performance of the contract has become exoely onerous because of
exceptional changes of the circumstances which dvimgleed led to the unjustly coercion of
the debtor to perform his obligatibrthe court shall either order for the adjustmehtiee
contract, to equally share between the partiebé&mefits and loses resulted from the change
of the circumstances, or the cease of the conatathe moment and under the conditions
established by it. Practically, unpredictability am imbalance in the parties’ obligations
occurring after the conclusion of the contract, teowporary with its performante
independent of the parties’ will and more desigte@roduce imbalance in the performance
of the obligations, meaning that at least one @f dibligations is excessively onerous is
relation to the provisions of the contract. So, seasider that the text allows the contract to
be reviewed because it must survive becauserittise best interest of the parties for it to be
performed.

Conclusions

We consider that the new Civil Code was creatdt thie strong belief of representing
common law for all private law areas. With the sastrength we argue that there is a vast
special commercial legislation settling the judicragime of traders, mainly Law No.
31/1990, republished and amended, Government Urd@onction No. 44/2008, the
Insolvency Law No 85/2006, Law No 26/1990 on thadg Register, proving that the new
Civil Code is rather a code which absorbed notiabetl trade matters, because specific rules
regarding trade, professionals in general, areriedeand extended for all private law
relations.
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