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Abstract

According to the dispositions of the institutiveaties of the European Union, the
freedom of establishment of companies is essdntighe functioning of the internal market.
Based on the importance of the companies’ mohilithe European space, the present paper
aims to analyze the contribution of the Directi@2/56 on cross-border mergers of share
companies to transform the freedom of establishmémompanies on the communitarian
territory, from theoretical principle to reality.he solution that the Directive on cross-border
mergers suggests to overcome the obstacle of the ¢anflict and its extended domain of
application, have been particularly taken into agng

Keywords:. freedom of establishment, cross-border mergerdjoal regime, share
companies

Introduction

Cross-border merging was always considered by enéreeurs as an optimum
instrument to exercise freedom of establishmentt abows them to both concentrate their
activity, to reorganize themselves or to merelypdii|nthe group’s structure, depending on
the particular individual situation.

On the other hand, the Jurisprudence of the Cotidugtice regarding the freedom of
establishment stressed that “cross-border mergemesent specific methods to exercise the
freedom of establishment, essential to operate gatpn the internal market and, as such,
are among those economic activities regarding wiMiember States must ensure the freedom
of establishment imposed by the Community Tredties”

The solutions identified by companies and confirragdhe Court of Justice were
found, unfortunately rather late, in a coherentdeffamework on the Community level, able
to remove the legal obstacles blocking the impleéatem of cross-border mergers in the
Community.

Directive 2005/56 regarding cross-border mergersioire companiésstablished a
uniform legal framework for these operations. Aseault, cross-border mergers of share
companies became an important juridical tool towwashe mobility of companies inside the
European Union.

The positive evolution of cross-border mergersratie adoption of the Directive is
equally due to the legislative context and the @ah of the community’s jurisprudence that
appeared in this domain. Thus, the harmonizationdofestic mergers under Directive

! The Decision Court of Justice of the European UrfioJEU) of December 13, 2005, case C-411/28@3/IC
SystenAG c. David Halsey (Her Majesty’s Inspector of Taxes)
2 Published in the Official Journal of the Europésmion, L. 310/25.11.2005.
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78/55/CE from October ™ 1978, the regulation of a European society by the Cdisnc

Regulation no. 2157/2061having found a solution regarding the particimatiof employees

with Directive 2001/86/CE supplementing the Statotehe European Society regarding
employees involveménas well as the adoption of the SEVIC DecisiothefCourt of Justice

of the European Community on December" 1205 contributed significantly to the
usefulness of the Directive 2005/56 in facilitatiogss-border restructuring operations of
commercial companies.

Freedom of establishment

The achievement of a single market for Member Stageonomies constituted,
starting with the Treaty establishing the EuropEaanomic Community in 1957, a priority in
the European constructidbrAfter the successful completion of the single keain sectorial
areas, Member States decided to take a new stepasnplete the single market within the
European Union. The White Paper is the first doquintigat included among its proposals the
completion of the single market, a “space withoatders in which the free movement of
goods, persons, services and capital is assumBdsed on the White Paper, the Single
European Act established as an essential objethtiweachievement of the single market,
objective that was reached on Janu&h1295, when the European Communities became the
largest unified market in the wofld

For commercial companies, a functional single maik@ne where they can exercise
their freedom of establishment on the territory ammdler the jurisdiction of any participant
states, thus being able to move without obstaclést@ give their economic activity a cross-
border dimension that would allow to consolidate #tompetition on the European and
international level.

The freedom of circulation that includes the fremdof establishment represents one
of the four fundamental freedoms on which the Eaawpinternal market is based. According
to the provisions of the institutive treaties, theneficiaries of these dispositions are societies
who were created in respect of the legislation dflember State and that have the social
headquarters, central administration or main areactivity inside the Union, including
cooperative societies and other private and pdolaieties, except non-profit ones.

The doctrine showed that two ways of establishioghganies, a primary and a
secondary one, emerge from the content of the Canitynprovisions'®. Mainly, based on the
freedom of establishment, societies can estabfislr headquarters in any European Union
Member State, in identical conditions as those irequby the legislation of the respective
country for its own nationals. Secondarily, the saimeedom confers commercial societies
established in a Member State the right to estallgencies, branches and subsidiaries on the

% Published in Official Journal of the European Camities, L 16/ 20.1.1978.

“ Published in the, Official Journal of the Europ&@ommunities, L 294/1 from November 10, 2001.

® Published in the Official Journal of the Europ&ommunities, L 294/22 from November 10, 2001.

® Art. 2 of the Treaty shows: “the Community hasaasnission, by developing a common market and the
harmonization of the economic policies of the MemBéates, to promote a concordant development ®f th
economic activities in the whole Community, a contius and balanced expansion, an increased stahifit
accelerated growth of the living level and closdations between the Member States”.

" Cornelia LefterFundamente ale dreptului comunitar insfianal, Economic Publishing House, Bucharest,
2003, pp. 22-25.

® The concept of internal market evolved with thecassive changes of the institutive treaties. @rethe
Treaty regarding the functioning of the Europeamodnmodified by the Treaty of Lisbon, defines tharket as
containing “a space without borders, where the @iemulation of goods, persons, services and chigiassured
according to the treaties’ provisions”.

® The right of establishment of juridical persongiiverned by Art. 49 and Art. 54, Chapter 2, Tittefrom the
Treaty regarding the functioning of the Europeamodnthe consolidated version after the Lisbon Tyea

19 see M. MenjucgDroit international et européen des sociétés, 2éthe Paris, Montchrestien, 2008. 12.
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territory of another Member State. Regardless a thodality adopted, the right of
establishment cannot be limited, with the exceptiorentioned by the Treaty: the exercise of
the State authority, public interest, general igéand the abuse of EU law.

Beyond thead literam content of the institutive treaty provisions, tlieedom of
establishment must guarantee all the rights thiméctty or indirectly, contribute to the
mobility of the commercial companies on Europeankeia

As showed, for a commercial society, the freedorastdblishment on the Community
territory means not only the foundation or the depment of main or secondary activities in
any of the Member States, but also the right te fransfer of the main location of activity in
any other Member State than that of origin andritiet to freely merge with a company from
another Member State.

In practice, despite the provisions of the instiitreaties regarding the single market
and the freedom of establishment, due to a EU l&gie void regarding the mobility of
commercial societies, citizens of Member Statesdafor a long period of time, a multitude
of juridical issues every time they tried to givesit activities a cross-border character. The
host state was the one that raised barriers tinthgration of other Member States, or the
origin state was the one opposing the migratiorthef companies under its jurisdiction,
contrary to the express provisions of institutiveaties; the commercial companies faced an
enclosure almost without escape of the right te frieculation and free establishment.

In this context, the Court of Justice was the om®,vwvhenever legal texts were not
explanatory, proceeded to interpret EU Law. AltHoitg decisions did not always lead to a
coherent interpretation, their contribution to thefinition of the right of establishment and
understanding the content of this right is undeefabThus, the Court showed that “the right
of establishment covers all the measures allowmgiraply facilitating the access in another
Member State and the exercise of an economic gctivithat State, allowing the respective
persons to participate to the economic activityhat country in the same conditions as the
national operators”.

Although the need for an EU legal framework regagdihe freedom of cross-border
movement of companies was often claimed by commlemmmpanies and the Court, the
adoption of some normative acts in this matter eedayed.

The first Community document that regulates cramsir companies’ circulation was
adopted on October"8001. The Council Regulation no. 2157/2001 regeydhe status of
the European society outlined a legal regime fosstborder mergers and had, at the same
time, a significant contribution to the adoption afnew regulation in order to ensure for
companies from the EU the right to free establisiimé¢he Cross-border Merger Directive.

Directive 2005/56 regarding cross-border mergershafe companies has the merit of
filling a major gap in the field of EU law regardicommercial societies. Adopting this
measure constitutes a fundamental step in enswaimd) guaranteeing the freedom of
movement for share companies, from which it waseetqu, before all, to remove all the
legal obstacles in achieving cross-border mergers.

The contribution of cross-border mergers regulation to the freedom of
establishment of commercial societies inside the EU

In our opinion, overcoming the obstacle of the leenflict and a wide domain of
application are the contributions that the Direetion the cross-border mergers can claim
exclusively, as far as the mobility of commerciahpanies is concerned.

' The most relevant decisions of the European Guiudustice regarding cross-border mobility of comeies
societies were delivered in the following case®d&s”, “Daily Mail”, “Centros”, “Uberseering”, thénspire
Art” and “SEVIC System”.

12 The decision of the European Court of Justice fReptember 132005, case C-411/2003EVIC SysterAG
c. David Halsey (Her Majesty’s Inspector of Taxes).
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» Overcoming the obstacle of the law conflict

Before the adoption of Directive 2005/56, mergessMeen commercial societies with
different Member States’ nationalities could haeei achieved only by passing the conflict
of laws, specific to international law. This methoffered a legal instrument for companies
involved in an international merger, without givisglutions to all the problems raised by
transactionS. In the absence of a legislative harmonizationtlemn Community level, the
practice of Member States to impose the respetiiedf ownlex societatismade almost any
form of cross-border movement impossiblelt suffice to recall that the merger of
commercial societies of different nationalities kkbhave been achieved only if the national
laws applicable to their organic statute foresavegal regime that ensured the mutual
recognition of the concept of cross-border merged the legal form of the companies
involved in such an operation, in order to undermdtéhat such a legal mechanism lacked
flexibility and was difficult to access.

To overcome the limits that the application of ptey international law imposed on
commercial societies into the European space,dbpteon of a coherent legal framework on
the EU level was necessary to settle the law adrginerated by cross-border mergers.

As one can see from the preamble of Directive ZB®%&C, the third consideration,
the overcoming of the law conflict, constitutes ooiethe reasons of adopting this EU
document. In full agreement with the quoted consitien, art. 4 of the Directive 2005/56/EC
regulate the law applicable to cross-border mergeder three aspects:

a) It regulates the application of the legal regimithe internal mergers to cross-
border merging operationg.he Directive institutes the rule according to ethfcommercial
societies participating in a cross-border mergeraia under the dispositions and formalities
of national legislations” (art. 4, par. 1, lettdr a

b) It regulates the application of the Directivelspositions as an exceptiobhe law
applicable to cross-border mergers will be the &ive in exceptional cases where the
internal law dispositions are contrary to the dgpons of the EU law (art. 4, par. 1.);

c) It admits measures of national law that cong#itvestrictions regarding cross-
border mergers, with the condition of imperativecessity and their proportionalityThe
reasons of public interest that a national auth@#n oppose to internal mergers can be also
opposed to cross-border mergers, if at least onthefparticipant societies is under the
incidence of the respective Member State’ law (4r2). In other words, restrictions are
exceptionally admitted regarding cross-border nrstgé these are imperatively necessary
and proportional in respect with the protected gan®ational interest.

Applying in principle the regime of the national mers regime to cross-border
merger operations is the main solution adoptechbyBU legislator to overcome the obstacle
of law conflict.

It is important to underline that the referencet i@ Directive makes related to the
internal mergers regulation from Member States camid the harmonization of the States’
legislation in the area of national mergers, bypgposing the Directive 78/855/EEC. In these
circumstances, the national legislations are sipgla that such a reference cannot prevent or
inhibit the merger.

¥ The main source of the conflict generated by chussler operations was the existence on the Europea
territory of two laws regarding thiex causaeapplicable to the juridical regime of the commedrsiaciety. In
states such as Denmark, United Kingdom and Netm#slathelex societatiss the law of the state where the
commercial society is registered, named dls® statutory headquarter’ lawin other states, such as France,
Germany, Luxemburg and Belgium, tles societatiss the law of the state where the commercial spdias its
decisional headquarter, named &ls® law of the real headquatrter.

14 Exceptions were the cases when the absorbent coyntaal a 100% participation in the absorbed compimy
fact, the first cross-border merger was made irB188ugh the absorption of the Barclays Bank Pk&hbh by
the mother-company Barclays Bank SA.
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The juridical regime of the internal merger is apg) before all, to the subjects of the
cross-border merging. According to art. 4, paretter a, “cross-border mergers are possible
only between societies that can merge accordirgetanternal law of the respective Member
States”. The purpose of this disposition was tligbreventing societies that couldn’t have
demanded, before the adoption of the directiverdiigg cross-border mergers, to obtain the
statute of merger’ subject, based on Directive ZRQ'EEC.

The question is whether this provision contravapndabe freedom of establishment, as
it is regulated in the founding treaties. In outinogn, the reason why certain commercial
societies are not recognized the right to merdecause they do not offer enough guarantees
regarding legality, security and transparency @& tperation. To allow all companies to
merge, regardless of the existence or absenceotéqive measures, citing the freedom of
establishment, would only jeopardize the very psepdor which such freedom was
established, namely the completion of the intematket. In conclusion, we believe that the
merger mechanism is open to all types of compathas do not violate the freedom of
establishment.

Another important legal aspect of cross-border miex,gregulated by the dispositions
of the national legislations, is the decisionalggss. The General Assembly of each company
involved decides on the participation in cross-leomhergers as established by the national
law for domestic mergers.

This rule has eliminated one of the main obstacfethe operation, governed by the
laws of some Member States, namely the obligatmrdécide by unanimity among all
associates on the merger. It is true, on the dthed, that the rule of unanimity protected
smaller partners against the abuse of the majoFiwat is why, to counterbalance such lose
and to ensure a balance between partners’ intethst®irective decided that Member States
can adopt dispositions designed to ensure the ateeguotection of small members that have
opposed the cross-border merger. Also, the lawicgpé to internal mergers regulates the
protection of the creditors who claim debts or skaas well as that of employees.

* An extended area of application

Unlike the Commission’s proposal in 1984hat instituted an application of cross-
border mergers limited to the share companies,ciue 2005/56/EEC extends the area of
application to all share companies.

Also, it should be noted that the Directive regagdcross-border mergers is applied to
Member States and to the states belonging to thepan Economic Area (EEA).

Through the Decision no. 127 from SeptemB&2@06 that involved the modification
of the Annex XXII of the Agreement regarding theoBomic European Area (EEA), the mix
Committee of EEA decided that the Directive no. 286/EC should be incorporated in the
EEA Agreement. Consequently, the provisions of Eheective shall be applied, in equal
measure, to the companies from EEA’ Member States

Share companies that have their headquarter, teadrainistration or the main
activity inside the EU and are established accoraiith the state’ legislation, can become
subjects of a cross-border merger “if at least bikthem are regulated by the legislation of
different Member States’Per a contrario,a cross-border merger with a society under the

> On December 141984, the European Commission adopted a firstqmalpof the 19 Directive regarding
cross-border mergers of share companies that dideaeive the Parliament’s approval. The proposadienon
the 10" Directive of the Council, based on Art. 5, parledter g of the EEC Treaty was published in théo®f
Journal of the European Communities, C 23 on Jgrflt 1985.

16 A legal argument to sustain this decision for canips from EEA countries to enter under the apiitioa
rationae lociof the Directive was that Art. 31 and 34 from tBEA Agreement recognizes the freedom of
establishment similarly with Art. 43 and 48 fronetEC Treaty, presently Art. 49 and 54, chapteiit £
from the Treaty regarding the EU functioning.
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legislation of a third party state will not entarthe area of application of the Directive, these
types of operations remaining based on the rul@stefnational private law.
» Companies that are beneficiary of the cross-barteger

Share companiedn order todefine share companies, the Directive refers ¥irsil
Article | of the Directive (EEC) no. 68/151 thatntains, for each Member State, the different
types of companies that constitute share compaAesording to Art. 2, par. 1, letter a of
Directive 2005/56/EEE regarding cross-border mexrdestween share companies, “a share
company is a company as mentioned by art. 1 oDihective 68/151/EC”. Whatever names
they have, the commercial companies that can bedshof cross-border mergers are: joint
stock companies, limited partnership companiesliamted liability companies.

Corporations that offer sufficient guarantees fdre tprotection of third parties’
interests.In a more general regulation, art. 2, par. letelt of the Directive 2005/56/EEC
stipulates that the Directive is also applied toy‘@ompany with a social capital and juridical
personality, that possess a separate patrimonyesponds only for the debts of the company,
required by the national legislation as guarantasgxplained by Directive no. 68/151/EEC,
to protect the shareholders and third parties astst.

The second meaning of the notionCGdpital Companynade the area of application of
cross-border mergers to be an extended one. M@aspty, any company, regardless its
name, which meets all the requirements of Artiglegp&. 2, letter b of the Directive can be
subject of this operation.

» Companies excluded from the cross-border mergerarapplication

Companies that do not provide enough guarantegwdtect third parties’ interests.
From aper contratiointerpretation of art. 2, par. 1, letter b of Dieective 2005/56/EEC, one
can conclude the rule that companies that do natept the third parties’ interests such as
equity, juridical personality, patrimony with whi¢t be liable for debts and who do not have
a publicity requirement (whose has as reason atigwothers to be informed of the
fundamental documents of the company) cannot fyaatie in cross-border merging.

The bodies of collective placement in securifid®e Directive imposes that its norms
are not applicable in case of cross-border mergetween bodies of collective placement in
securities (Art. 3, par. 3, Directive no. 2005/96(F. This disposition is fully justified
because the mutual funds are under specific regofat In practice, the commercial
companies having as object of activity the collextplacement of capitals delivered by the
public prefers to opt for the form of the Europeaciety which is most appropriate for such
companies.

* The special regime of cooperative companies

According to art. 3, par. 2 from Directive no. 20R&EC, Member States can decide
not to apply the present Directive to cross-bomiargers where a cooperative company
participates, even when this responds to the digimof a “stock company”, provided by art.
2, par. 1.

In other words, each Member State, according watitstown interests, is able to grant
or deny the quality of subject in a cross-bordergaeto cooperative companiés

Including such a provision in the matter of crosseler merger can raise uncertainties
and disturbances in practice. In cases where thenaa legislation of a Member State
excludes the cooperative companies from the aregpulication of the cross-border merging

' In the Council, German representatives suppottecexclusion of the cooperative companies fronatiea of
application of the Directive of cross-border mesgarguing that those interested had the posyildidevelop

an European cooperative company. The Southern mesintwhere the use of cooperative companies is
widespread, have supported the inclusion of codiperaompanies in the area of application of theeBtive, so
they can benefit of its favorable regime. Finatlye German delegation and the Southern countriedsgdtions
reached a compromise, resulted in a Communitywitle disposition character.
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system, achieving such an operation could stilpbssible if the national legislation of the
other cooperative company permits such operations.

Conclusions

Cross-border mergers between commercial companiesheadquarters in Member
States are necessary in order to redesign theéwntgend to consolidate the internal market.

That is why the Directive 2005/56 regarding crossder mergers of capital
companies is considered to be “an important an@sseey step to granting companies the
freedom of establishment considered from the vegirining in the Treatié&s.

The legal regime instituted through the Directidespositions is likely to remove the
legal obstacles in achieving cross-border mergéssextended area of application makes
cooperation possibilities and grouping between camgs in different Member States
attractive.

A modern restructuring modality, cross-border merggpresent a genuine legal EU
instrument, designed to facilitate the restrucirof European companies in terms of legal
certainty.
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Abstract

This article analyzes the regulations pertainingniesleading advertising, detailing
the situations where the offence of deceit candmsidered for the sanctioning of misleading
advertising.
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Criminal Code

Introduction

The danger of consumers being deceived and thefisiaking decisions detrimental
to one’s property as a consequence of misleadingeréiding impose the application of
preventive measures, through the establishment fehraework to regulate liberties in the
area of advertising, with the observance of certailes of conduct, conditions of application,
and limits established by the bodies with jurisdictin the field, as well as of certain
repressive measures, which are provided both astsas regulated by special laws in the
field of advertising, where disregard of the legahditions of advertising is considered an
offence, but also as criminal law sanctions, sushhee sanctioning of misleading advertising
as offence of deceit, according to Article No. 1¥e Criminal Code.

Starting with the regulations enforced within owegal system, which present
situations in which advertising can be qualified @aceiving, and from criticisms of
advertising, in the sense that there is an alteaspect to representations suggested through
these channels, and the message of advertisingahBvenacts a deliberate reduction of
reality’, it is necessary to analyze the offence of degiltin a larger context, investigating
the connection between this offence and misleaddwrtising, which in turn implies an act
of deception, of misleading, through which thehrigt altered.

Advertising means the making of a representatioany form, in connection with a
trade, business, craft or profession, in ordertonte the supply of goods or servicdgom
the premise that advertising enjoys more freedomadaifest itself in order to draw attention
to the goods or services it offers, and to inflleenonsumers so that they use them, the risk of
exerting advertising in an abusive manner must béstaken into account, as it can lead to
detrimental results for the consumers who can theisdeceived, being determined into
choosing products or services that they do notarsihat even harm them.

! O. Gipatan, Publicitatea Telatoare, “Universul Juridic” Publishing House, Bucharez®07, p. 31.

2 See also Mirela Carmen DolxrilCorelaii intre infragiunea de iseliciune si reglemendrile privind
publicitatea Tpelitoare, “Perspective juridice” Journabo. 1/2011, pp. 5-14.

* 0. Capatani, op. cit, p. 65.
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Law 148/26.07.2000 on advertisingamended through Law 158/18.07.20Gh
misleading advertising and comparative advertisingjpduces regulations meant to provide
protection against misleading advertising, as twe states that the individual advertising
him- or herself must be able to prove the exactmédss or her statements, directions, or
presentations in the advertisement (Art. 20), ideorto eliminate abuses in the field of
advertising, with the overarching purpose of protgcconsumers and their interests.

According to Law 158/2000, misleading advertisisgekpressly forbidden, and it is
defined as advertising which, in any way, includitsgmanner of representation, misleads or
can mislead the people it is targeted at, and whighreason of its misleading character, can
affect the economic behavior of these people, dchyHor the same reason, damages or can
damage a competitor

Cases of misleading advertising can be marked éyutie of such phrases as “best
quality”, “unique opportunity”, even though the anfmation related to the characteristics of a
product differ from reality, by the use of suchtstaents as “market leader”, “20 years of
experience”, or by ensuring amazing results or detaptransformations, through such
phrasings as “miraculous treatment”, “secret ingmet, or “amazing effect guaranteed”, or
through false witnesses presenting their expergnedno would claim to have obtained
miraculous results, or as examples, in such sgnatwhen, for instance, phone network
operators advertise new service packages, and mekeect use of the term “free”, even
though the consumer is forced to meet certain rements that he or she is not clearly told of
in order to benefit from the advertised gratuityieh is how he or she is deceived.

Examples of misleading advertising, which is destyso as to deceive, may consist
of, for example, a store advertising that theirdzhbroducts are freshly made in front of the
customer’s eyes, even though the pastries in qureate mass produced and delivered many
days before their sale, or untruthful advertisememtbrochures where footwear for children
Is claimed to be entirely made of leather, everugiiothe insoles are polyester, or retail
sellers who let consumers believe that the telenisets they sell come with a total warranty
time of five years, even though this period is ogignted after paying an additional sum of
money.

As to the typology of misleading advertising innbasrof subjectivity, any message can
deceive consumers if it specifies inaccurate peismfiormation, attributing fictitious merits,
credentials, titles, or distinctions, while a setarategory, dealing in objective terms, is
constituted by inaccurate or altered descriptiohshe products or services that are being
offered, thus exaggerating the performances thenpiat consumer expeétshe deception
can also be accomplished through inaccurate pisams of price or various contractual
terms, assuring the target consumer that theyxaepéonally advantageous

* Published in th®©fficial Gazette of Romaniap. 359/02.08.2000.

® Published in th®©fficial Gazette of Romaniap. 559/24.07.2008.

® This law transposed in its entirety Directive 2008l/EC of the European Parliament and EU Courfcil2o
December 2006 concerning misleading and comparatilvertising, published in the Official Journal tbke
European Union (OJEU) No. L 376/27 December 200&cofding to this Directive, “misleading advertising
means any advertising which in any way, includitsgnnanner of presentation, deceives or is likelgdoeive
the persons to whom it is addressed or whom ithesaand which, by reason of its deceptive natarkkely to
affect their economic behavior or which, for thesasons, injures or is likely to injure a competitart. No. 2
a.).

V. Pitulea Modurile de stimulare a activitilor comercialesi practici abuzive in aceasprivinz. Publicitatea
comerciali Tnselatoare(IV),“Dreptul” Review, no. 6/2008, p. 79-80.

8 0. Capatans, op. cit, p. 74.
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In order to protect the people advertising targiis,Code for Regulating Audiovisual
Content expressly states that advertising and teleshoppingrams that feature deceptive
marketing practices are forbidden (Art. No. 1Q4)

The Code of Advertising Practice, developed byRleenanian Advertising Countt|
shows that it is necessary to avoid any elemenaldapof diminishing the consumers’
confidence in communication, generally, of exphagticredulity, lack of experience or lack of
information on the consumers’ part, also to avaiy atatements or depictions that might
deceive consumers, which includes deceiving throogiission, suggestion, ambiguity, or
exaggeration.

Similar regulations concerning advertising forgwots and services exist in the Code
of Consumption, regulated by Law 296/2004, reptielis in 2008, according to which
advertising must be decent, fair, and designetienspirit of social responsibility, advertising
that is deceptive being forbidden.

Advertising is deceptive in such cases when itaios false information, which is to
say it is untruthful or in cases when, throughgeneral presentation, it misleads or can
mislead the average consumer, even if the infoomas correct in itself, and can lead to a
decision the consumer would not have otherwise mislitdeading advertising is forbidden,
and in order to determine the misleading charaaft@mn advertisement, all its characteristics
must be taken into account, which is to say angrméation concerning the characteristics of
the goods or services (e.g. advantages, riskspyggaccomposition, accessories), the price or
method of calculation, the nature, attributions egtts of the seller advertising said goods or
services, the results that can be expected from use

In order to ensure that the regulations concermiigleading advertising reach their
purpose, aside from the purpose stated by Law i&@ylations concerning misleading
advertising determine, beyond the protection ofscomers, a further level of protection at an
individual level, therefore at the level of indivials who are the targets of these
advertisements, which can be deceptive. Thus, deroto prevent misleading advertising,
natural persons, corporate bodies, associationsoegahizations which are entitled by law
can notify the Ministry of Economy, Commerce andsiBess Environment, or, if the case is
such, the National Audiovisual Council, in orderascertain the breach of legal dispositions,
and to enforce corresponding sanctions (Art. Nof [Zaw 158/2008). It is for this reason that
we must make a series of connections between tregpdations, that indirectly create
protection for individuals that can be deceivedotiyzh misleading advertising, and the
offence of deceit, which is meant to create a dipeatection framework for these individuals,
as an offence which can encompass such actionsefdhe meeting, under certain
circumstances, the requirements for triggering erahliability.

Thus, in cases when the seller who is advertisammot produce documents that prove
the exactness of the statements, directions, geptations in the advertisement (according to
the obligation stated in Art. No. 20 of Law 148/B00as has also been noted in literafuia
the case of misleading advertising, the actionaarstitute an offence of deceit, provisioned
by Art. No. 215 of the Criminal Code.

9 The National Audiovisual Council, The Code for gRkating Audiovisual Content, Decision No.
220/24.02.2011, in force starting with July 28, 20available online at http://www.cna.ro/Decizia220-din-
24-februarie.html (20.08.2011).

10 According to art. no. 91 of the Law of Audiovédsl No. 504/11.07.2002, the breach of these disposi
constitutes an offence.

' The Romanian Advertising CouncilThe Code of Advertising Practiceavailable online at la
http://www.rac.ro/cod (20.08.2011).

12 Official Gazette of Romaniap. 224/24.03.2008, with the amendments of Law A@GII(.

13\/. Dabu,Dreptul comunigrii sociale, SNSPA Publishing House, Bucharest, 2008, p. 243.
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Misleading advertising can have harmful effectstfe general public, which entails
the severity of its repression, which, in some leyatems, such as the French one, is based
on criminal law sanction$

As to deceit through false advertising, Frencimaoral law states that the lie itself,
even when in written form, is insufficient for tlexistence of the offence of deceit, even
though in practice it is admitted as sufficienit i€an incur misleading In this sense, French
criminal law shows that false advertising, of suwtiure that it can deceive, may even be
considered a derivative of the offence of déte@®n the other hand, it is claimed that the
means required by Article No. 313-1 of the Frenecimihal Code concerning the offence of
deceit can result from false advertising that iat feonstitutes a simple lie which can’t be
punished, with the exception of cases of inexagedsing, with the purpose of misleading,
which is incriminated by Art. L. 121-1 of the Frénc€ode of Consumption and false
advertising can constitute an offence of deceihencase when the advertisement is supported
by means capable of deceiving a prudent constimer

French criminal law considers in the case of faldeertising that, in principle, the lies
themselves are insufficient in order to sanctioenthas offences of deceit, but the situation
differs in cases of false advertising which is llcasted through advertisements in mass
media, as this type of excessive advertising ctutei means through which the public can be
deceived’.

In this sense, French legal practice is eloqu#re: respective courts of law have
sentenced an artisan who had offered his servivesigh written mass media, with the
inexact mention that he was a painter; similanythe case when the appearance is created
that the offered goods are self-made, even if #Hreypurchased in part from other makers, or
misleading through the presentation of a specif@rafith apartments for sale, which stated
in the newspaper that it was made by the ownerlewhivas in fact sold by third-partiés.
The inexact mentioning of the provenance or ownprehthe wares, the advertising which
contains inaccuracies as to the nature or compastf the product, or as to the contractual
obligations, can be qualified as false advertisthg: sale of Beaujolais wines, even though
the wares came from a local wine cellar; the udalwéls for food products with the mention,
“natural colorants obtained from fruits”, even thgbuthey were synthetically produced, the
use of the slogan “amazing limited price”, evenuijio the sale had prices greater than the

0. Gipatans, op. cit.,p. 69.

15 3. Pradel, M. Danti-Juamroit pénal spécial: droit commun, droit des aftsr “Cujas” Publishing House,
Paris, 2010, p. 521.

16 Corinne MascalaRépertoire de droit pénal: Escroquer®alloz Publishing House, Paris, 2001, p. 3.

" p. ConteDroit pénal spécialLexis Nexis Publishing House, Paris, 2005, p.;26French legal literature, it
is shown that, apparently, the incrimination oséahdvertising or of advertising meant to misleaelsthot come
into conflict with the offence of deceit, but thssue requires nuanced distinctions. Caroline @arRépertoire
de droit pénal:Publicité fausse ou de nature a induire en erreuPublicité comparativeDalloz Publishing
House, Paris, 2004, p. 30; Through the criminalcgans applied to advertising, French law pursues t
protection of the health, safety, and morality ofisumers. G. RaymondurisClasseur Commercial, Fasc. 934:
Publicités interdites et réglementédgxisNexis Publishing House, Paris, 2006, p. 1Ftanch criminal law,
deceptive marketing practices, especially thosetgared by Art. L. 121-1 of the French Code of Qangtion,
can also constitute offences of deceit. Stéphamierriter, JurisClasseur Pénal des Affaire¥. Pratiques
commerciales trompeusdsasc. 10: Pratiques commerciales trompeysexisNexis Publishing House, Paris,
2008, p. 40.

18y, Mayaud,Code pénal. Edition 200906e éd., Codes Dalloz, Dalloz Publishing HouseisP2008, p. 811.

¥ The Lyon Court of Appeal, Ruling on November 2078, Cahier du droit de I'entreprise, 1980, p.F28nch
Court of Cassation, Criminal Law Division, Rulingy danuary 21, 1981, in the Bulletin crim. 1981146,
French Court of Cassation, Criminal Law DivisionylirRg on December 7, 1981, in the Bulletin crim819p.
258, cited by O. &patém, op. cit, pp. 75-76.
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current ones; the use of the statement, “completeab warranty”, even though a series of
risks were excluded through the stipulations ofdhles contraét

As to the connection between the offence of danefirt. No. 215 of the Romanian
Criminal Code and misleading advertising, througgways in which the former is regulated,
in view of preventing misleading advertising, thdsgally entitled can notify the Ministry of
Economy, Commerce and Business Environment, othef case is such, the National
Audiovisual Council, which have jurisdiction to igsappropriate sanctions for the breach of
regulations against misleading advertising, suctioas being qualified as offences, and
sanctioned by fine, with the possibility for rulitigat the misleading advertising be stopped or
prohibited. However, it must be noted that, eveaugh Law 158/2008 amended Law
148/2000, the dispositions of Art. No. 22 are stllid, according to which the breach of legal
dispositions concerning legal advertising bringgamal, civil, penalty or criminal liability,
according to case. Even though Law 158/2008, wrdahrently regulates misleading
advertising and comparative advertising, did nahspose Art. 23 par. (2) of Law 148/2000,
according to which the actions through which midieg advertising is achieved constitute
contraventions only if they were not performed undech conditions that, according to
criminal law, they can be considered offences, wkete that these dispositions maintain
their relevance, so that when acts of misleadingdi$ing will meet the conditions required
by Art. No. 215 of the Criminal Code, they will gealified as offences of deceit.

For the offence of deceit in Art. No. 215 of th€ Cthe material element of the
objective aspect is achieved through an act of mteme accomplished through the
representation as true of an untruthful act, oumtsuthful of one that is true, and thus the
offender determines the victim to falsely perceigality, irrespective of the means used to
accomplish i

According to the conditions in Art. No. 215 of tikC, in order for the offence of
deceit to exist in the form presented in par. ({@)en the material element of the objective
aspect is accomplished through an act of deceiand,respectively in order for the offence
of deceit in conventions to exist, as stated in (8¢ when the material element implies an act
of deceiving and/or of maintaining the deceit,sitniecessary to analyze these dispositions,
correlated with those concerning the conditions dristence of misleading advertising, as
stated in Law 158/2008, according to which mislegdadvertising is advertising that,
through any means, including the manner of pretentadeceives or may deceive the
individuals it targets or that come into contactwit and who, due to its deceptive nature, can
modify their economic behavior due to it, or foisttsame reason, harms or can harm a
competitor. Thus, by corroborating these dispas#joit becomes clear that misleading
advertising, in certain situation, can match thetent of the incriminating norm in Art. No.
215 of the CC, as long as the deceptive charadteheo advertisement is given by the
deception, or, possibly, the maintaining of theaiteaccomplished through the representation
of an untruthful act as true, or vice versa, whigbermines an individual to falsely perceive
reality, in order to keep him or her from discowerithe truth, and with the purpose of
deriving benefits in this way, with the additiomaththis interpretation is allowed since the
lawmaker does not limit the means used for thetemee of the offence of deceit.

In the case when the activity through which deceptis accomplished is so
exaggerated that it would not be able to reaclgatd, criminal liability cannot be applied.
Exaggerated, untruthful advertising is not an aftenf deceit (e.g. the medicine that heals all

% The Paris Court of Appeal, Ruling on March 16, 29The French Court of Cassation, Criminal Law
Division, Ruling on June 28, 1985, Cahier du ddatl'entreprise no. 2/1980, p. 17, the Paris Colufppeal,
Ruling on April 15, 1971, La Gazette du Palais,2,97art |, no. 407, The Correctional Tribunal inéW, Ruling
on January 23, 1979, Cahier du droit de lI'entred@880, p. 24, cited by Oa@atan, op. cit, pp. 78-82.

2T, ToaderDrept penal roman. Partea speaial'Hamangiu” Publishing House, Bucharest, 2012pt.
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by itself, the best merchandise, the best foochueant etc.), except for the case when these
advertisements, that the general public knows ¢df@ewhat they are worth, are supported by
external acts and actiocfis which surpass people’s normal prudence and fginesithe
evaluation is thus to be made for each case indialig, based on the situation, in order to
establish whether these are means of deceit orinatis sense, it has been argued in
literature that the simple stating of an untrue facfalse advertising cannot be considered
typical acts of decéit.

As for the possibility to sanction false advertgsias an offence of deceit, we believe
that the lie itself is insufficient to apply cringhliability if it is not supported by external
elements of such nature that they grant it creitijbiHowever, we can argue that within our
criminal legal system, the protection against naidieg advertising is also accomplished,
together with the sanctions established in theiBp@orresponding dispositions, through the
incrimination in Art. No. 215 of the Criminal Code.

Conclusions

Based on the premise that through advertisementserks to make a profit, it is
necessary that this activity be subjected to dlegulations. In order to prevent the causing of
damages, advertising, as a form of expressing apsyiimplies specific responsibilities, and
it is even possible that, when the conditions nesglby Art. No. 215 of the Criminal Code are
met, it can be sanctioned as an offence of deceit.
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Abstract

The rule of law is rooted in constitutional prowiss and means that the state is based
on law and is organized on the principle of sep@arabf powers. The rule of law must ensure
the supremacy of the constitution and state autiesrimust act within the law. It is necessary
that the law should be accessible, clear and pee@® that its recipients know and
understand its provisions and consequences ofspieing it.

Keywords: rule of law, law, legal certainty.

Introduction

The rule of law is a basic rule currently recogrize all democratic states and due to
the importance foreseen of the fundamental lawss phnciple enshrined also in the new
Constitution of Romania - adopted after the Rewatubf 1989 which aimed, among other
things, removing a totalitarian regime - stresdaasttall state activity must be subordinated to
the right and take place in accordance with the aunds of law.

Romanian Constitution, in paragraph 3 of Articlesgtes that Romania is a state of
law, which means that the state is subordinatehéolaw. Constitutional provision which
promote that Romanian State is governed by law @datory, which means that is
obligatory for all its recipients.

Rule of law means that the state is based on thevi@rk and exercise their powers
under the law. At the same time, the rule of lawlies the existence of separation of powers,
the principle that the three branches of governméagislative, executive and judicial - are
entrusted to distinct and independent bodies td edlcer. Thus, a balance between states
powers collaboration and mutual control, preventimgse organs to abuse the powers which
were vested.

! As Romanian Constitutional Cowstablished, mandatoeyga omnes®f its decision finding unconstitutional a
law or an ordinance, implies the existence of lipbfor breach of these decisions. Under this agpexists
equivalence with that situation in which is notpested a law passed by Parliament or an orderdsisyehe
Government. Or, in more general terms, it is trebfam of identifying liability when one state auttyp refused
to implement the measures set out, within the pswenferred by the Constitution, by another statbaity. In
such a case identify legal liability arising frolmetmandatory nature of the provisions of art. 1 (@ of the
Constitution, according to which “Romania is théeraf law [...]". Would otherwise reach by removinge of
the state's powers of this fundamental constitafigninciple, which is unacceptable. Also, regagdine art. 11
and 20 of the Constitution liability for infringemeof a Constitutional Court judgment may congsvided
that the conditions laid down in the Conventiontfte Protection of Human Rights and Fundamentadeams,
in a judgment of the European Court of Human Rigigginst the Romanian state — Romanian Constitltion
Court Decision no. 169/1999, published in Offickdzette of Romania, Part I, no. 151/12.04.1999.
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The rule of law must be understood as a state agarmn the principle of separation
of powers and ruled by law aiming to promote thghts and freedoms inherent in human
nature, ensures strict compliance with its regafatiby all his organs in all their activities

Rule of law, says the literature, remains a meeerhif not consisting of a system of
warranties (including legal) to provide real empimwnt of public authorities the right
coordinates. Effective rule of law must be selfiting by law and are considered to be in the
presence of a democratic state where: the rule@wfi$ clear, the content of this right to
exploit their size real civil rights and freedonssachieved balance, collaboration and control
of public authorities (public authorities) accesgustice is don€”.

Constitution compliance, its supremacy and its lasvsa constitutional principte
which requires all recipients, individuals or legadtities, public or private, to conform his
conduct to take appropriate legal provisions.

Rule of law requirements are concerning the majorlg) of state activity,
foreshadowed in what is known as the rule of ld&, ghrasewhich implies subordination to
state law, those providing means to allow the rightensor political choices and, in this
context, to ponder any abusive tendencies, discraty of older structures.

The rule of law ensures supremacy of the Congtitytall laws and normative acts
correlation, the existence of the regime of sepamadf public powers, which must act within
the law, i.e. within a law expressing the generiél w

The law must be accessible in the sense that dtpieats must know its provisions
and should be informed of the legal consequencéseafacts or deeds. For public disclosure
and in order to entry into force, the law is puldid in an official publication of the Romanian
state — Romanian Official Gazette. After the ertitp force the law begins to produce legal
effects to its recipients.

Citizens must have sufficient information on legakes applicable in a given case and
be able to provide a reasonable degree consequématesay arise from an act determihed

Another condition is that the law must be underdtand this requires that it be clear,
precise and predictable.

In European lawis frequently pointed out that the law must becadéely accessible
in the sense that everyone should be able to Imdmemiation on the legal rules applicable in a
given situation and the legal norm should be ptaflie, which means that should be
formulated with sufficient clarity to enable a p@ngo regulate their conduct. The law should
determine with some degree of accuracy when ip@i@able and the consequences of its
violation.

The expression provided by law is not only a spet#fgal basis in domestic law, but
also the quality of the law in question, requirihgt it should be accessible for each person
and also predictabile

2 T. Draganu,Constitutional Law and Political Institutions - BasTreaty vol. I, Lumina Lex Publishing House,
Bucharest, 1998, p. 290.

% Muraru 1., Elena Simina Tanases€gnstitutional Law and Political Institution&/olume 11 / Issue XIlI, C.H.
Beck Publishing House, Bucharest, 2009, p. 85.

“ Article 1.5 of the Constitution states that: “lmmRania, the Constitution, its supremacy and thes lakall be
mandatory”.

® See Constitutional Court Decision no. 70/200@ublished in Official Gazette of Romania, Partnh.
334/19.07.2000.

® ECHR,Plenum, Sunday Times v. the United Kingdom judgofe2® April 1979, 6538/74

" ECHR, PlenumSunday Times v. the United Kingdom judgnuér6 April 1979, 6538/74, ECHFGase Petra
v. Romaniapublished in the Official Gazette of Romania,tPano. 637/27.12.1999 etc.

8 Amann v. Swede{GC) no. 27.798/95 par. 65, ECHR 2000, in the cds®otaru v. Romanigpublished in the
Official Gazette of Romania, Part I, no. 19/11.Q0D2.
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Romanian legislator has developed for this pur@oset of ruleswhich provide that:
legislative text should be made clear, fluent andeustandable without syntactic difficulties
and obscure or ambiguous passdgesthe proposed legislative solutions must béized an
explicit configuration concepts and concepts usedhie new regulations, which have a
different meaning than common, to ensure their emtrrunderstanding and thus avoid
misinterpretation'$; normative documents must be written in a languatk style specific of
legal regulation, concise, sober, clear and precisexclude any doubt, in strict compliance
with rules of grammar and spelling, is forbiddenus® neologisms, if there is a widespread
synonymous in Romanian drafting is done by usingvggowords in their meaning in
Romanian language, avoiding regionalisms, writmigubordinate goal easily understand the
text by its recipients

However, the European Court of Human Rights, asweh@bove, and the
Constitutional Court of Romarifa stated on several occasions, the lack of acdkiysdnd
predictability of legal provisions.

Another very important principle for the rule ofMaenshrined in art. Article 15. 2 of
the Constitution, is that “the law provides onlyr fine future, with the exception of the
criminal or contravention more favorable law”; congional principle that gives legal rules
of law and requires another principle, namely the-retroactivity of laws.

Consequences of non-retroactivity principle signiaopthe Constitution — as the
Constitutional Coutt observed - are very severe and perhaps that isthiggolution is not
found in many countries, yet raising the rank ohstdutional principle is justified by
ensuring conditions better legal certainty and icanfce in the legal system and because the
separation of legislative power locks disregardtio& one hand and the judiciary and the
executive, on the other hand, thereby contributingtrengthening the rule of law.

Legal certainty requires that the right not rettoesty. Rollback is a violation of law
by applying a rule certainty that could not be knolay the subject at the time of the legal
situatiori®.

Legal certainty presupposes the existence of a amgim to ensure a consistent
jurisprudence resulting from an interpretationod taw.

Divergence of jurisprudence which is by nature rehé consequence of a judicial
system based on a set of first instance havingdigiion within the county, must be resolved
by a supreme court, whose role is precisely toledguhe contradictions of jurispruderfce

Principle of legal certainty is a fundamental rofelaw and gives citizen (when is
respected) trust in justice. Lack of legislativeherence and existence of a unitary judicial
practice contrary, in the sense that the same td@rgretation leads to different solutions
pronouncement by the courts creates a framewoillegal uncertainty resulting in lack of
trust of citizens in court.

° Law no. 24/2000 on rules of legislative technidae drafting laws, republished in the Official Géeeof
Romania, Part I, no. 260/21.04.2010, amended byn@vi29/18.03.2011.

1% Article 8. 4 of Law no. 24/2000.

' Article 25 of Law no. 24/2000.

12 Article 36 par. 1 and 4 of Law no. 24/2000.

13 See in this regard the Constitutional Court Decisio. 189/2006 published in Official Gazette ofnfRmia,
Part I, no. 189/05.04.2006; Constitutional CourtcB®n no. 453/2008 published in Official Gazettt o
Romania, Part |, no. 374/16.05.2008; Constitutidbalirt Decision no. 710/2009 published in Offidizdzette
of Romania, Part |, no. 358/28.05.2009.

14 Constitutional Court Decision no. 9/1994, publgh&n Official Gazette of Romania, Part |, no.
326/25.11.1994.

!5 D.C. Danisor, The RomaniarConstitution commented, Title I. General principlesyal Universe Publishing,
Bucharest, 2009, p 40.

1 ECHR, Case Beian against Romanigublished in the Official Gazette of Romania, tP&r no.
616/21.08.2008.
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As pointed out in European law “court action, whigte guarantors of justice and
have a basic task in a state law requires puhlat’tf.

Unfortunately, the problem of inconsistent juriseace of Romanian courts has
already become chronic as retain the European Gdurfuman Rights jurisprudence has
sanctioned inconsistencies that exist in the sasseei at the same court, forcing the
Romanian government to pay monetary damages in roasgs against Romania. European
Court held that once a state has adopted a sojutiomust be implemented with reasonable
clarity and consistency to avoid, if possible, utaiaty and ambiguity among those referred
measures for its implementation. In this contexshiould be stressed that uncertainty - be it
legislative, administrative or arising from praecapplied by the authorities - is an important
factor to be taken into account in assessing tateStconduct.

In his recent practi¢t the Constitutional Court held that the interptietaof laws is a
rational operation used by any subject of law, d@pplication and observance of the law,
aiming to clarify the meaning of a legal rule & &pplication field. The courts interpret the
law, necessarily, in the handling of cases withalhihey were invested; interpretation is
indispensable stage of enforcement process. Comptefxcases - shows the Court - can lead
sometimes to different application of the law imagirce courts. In order to eliminate possible
errors in the legal characterization of the factsl aircumstances to ensure uniform
application of law in the practice of all courtbetlegislature was established institution
appeal on points of law. Given the position of High Court of Cassation and Justice in the
court system and its role foreseen in art. 126 (#r.of the Constitution, the legislature
established, by the provisions of art. 329 of tleel€of Civil Procedure, the interpretation of
this obligation in order to ensure uniform by theuxs of a legal text. Establishment of
mandatory character of the legal law issues adfu€dtin appeal on points of law only serves
to give effective constitutional role of the Higho@t of Cassation and Justice, helping to
strengthen the rule of law.

The Court noted in this regard that profound ddferes jurisprudence are likely to
create a general climate of uncertainty and insgclegal aspect emphasized by the
European Court of Human Rights jurisprudence.

The idea of the rule of law is inseparable frontigesrole of promoting legality in
government activity, the strong defense of righmd kberties’.

Justice is not only a guarantee but is one of tlstmaffective ways to protect the
rights and liberties against any abuse, regardiedse guilty.

Conclusions

Constitutional principle according to which Romang a state law requires the
legislature to adopt appropriate regulation of guaiactivity, not only respecting the general
interests of society and defend the rule of law, diuthe same time to respect and protect
fundamental rights and freedoms of citizens.

Also, the legislature must notify if a law or premns of a law does not comply with
supreme values - human dignity, rights and freedotins free development of human
personality, justice and political pluralism - av dot meet the realities of a society and to
amend or take other legal provisions be placedeabbttom of the rule of law.

" ECHR, Case Cornelia Popa against Romanjublished in the Official Gazette of Romania, tPlamo.
13/06.01.2012.

8 ECHR, Case Tudor Tudor v. Romania, published ia ®fficial Gazette of Romania, Part I, no.
778/13.11.2009.

19 See Constitutional Court Decision no. 303/2011blished in Official Gazette of Romania, Part I, no.
497/12.07.2011.

%0 Constara Gilinoiu, V. DuculescuDrept constit@onal si institusi politice, Fourth Edition, “Lumina Lex”
Publishing House, Bucharest, 2010, p. 232.
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Abstract

The present article seeks to outline the main iwmg@neents brought by the Civil Code
of 2009 to the field of protection of minors thrbutegal guardianship. Although not
changing the fabric of this legal institution, tegpulations of the Civil Code introduce new
notions, such as: family council, or the appointimeh a legal guardian by the child’s
parents.

Keywords: Romanian Civil Code, instituting a guardianship,miy council,
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Introduction

In the words of John Locke, “Childhood is a triaewnust all go through before we
can become adults”. “It is the time of prejudicedamistakes, because the child has neither
reflexive conscience nor judgment”, added Descarfé®e modern concept of legal infancy
was built mostly on this type of philosophy abdutdhood. Taking into consideration the
fact that children become rational beings, they atg equals. It is this lack of reason that
characterizes them and imposes the need for legatdianship. Thus, the protection of a
child has always been at the core of philosophécal legal preoccupations.

1. The Notion of Guardianship, Legal Characteristis and Principles

The institution of the legal guardianship has rerea essentially the same throughout
the history of Romanian law and it may be descriagda complex mechanism. From a
terminological point of view, the phrase “legal glianship” comes from the idea of
protecting and has two meanings: a legal meansraiegtion and a legal institution, the
totality of legal norms which constitute it and wiiregulate the protection given to children
by another person than the parent.

At present, it is the Civil Codgin force since the 1 October 2011, which regslaés
institution and which has a whole chapter in Toredrsons, Title Ill, Protecting the Physical
Person, Chapter II, beginning with article 110 anding with article 163. Starting with the
aforementioned stipulations from the current ledattring, the legal guardianship was
defined as a “the legal means of protecting a mdeprived of parental protection, which is
instituted in cases and conditions stipulated k.| he guardianship constitutes a means of
protecting a child lacking parental protection.idta responsibility for the guardian, as
expressly stipulated by article 122, paragraptoinfthe Civil Code: “Being a legal guardian

! Forward Civil Cod used as Romanian Civil Code.
2 E. ChelaruPrept Civil. PersoaneleC.H. Beck Publishing House, Bucharest, 20125p. 1
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is a personal responsibility”. Seen from the gusntd point of view, it has the following legal
characteristics: it is legal, obligatory, persoaadl unpaid.

Guardianship is a legal duty because its conterggslated by imperative norms. It is
principally a mandatory role since a person namdakta guardian cannot refuse to fulfill this
task, unless so precluded by the stipulations eflélv. Thus, article 119, paragraph 1 from
the Civil Code states: “The guardian must give ¢osisent to act in this role before the
guardianship authority that concludes the procedutbe family council room. Once this is
concluded, the guardian cannot decline his app@ntraxcept for the reasons given by article
120, paragraph (2)". Also, in accordance with #&t23, paragraph 1 of the Civil Code, legal
guardianship is a non-remunerated. Exceptionalhe tourt may grant the guardian
remuneration if the minor is materially sound. Then shall be established by the family
council depending on the work done by the guardaadminister the legacy, the material
situation of the minor and the guardian, withoupsissing 10% of the income yielded by the
minor’s material resources. Depending on the cdraed the approval of the family council,
the court can suppress or modify the established &egal guardianship is also a personal
responsibility. The guardian’s personal qualitiesstnbe considered before his appointment,
because he may not entrust his ward to anotheompenst even partially However, the court
may appoint a specialized natural or legal persamdininister a part or the whole legacy of a
minor, given its size and content and with the apal of the family council.

With respect to the principles or general rulesegil guardianship, they result from
legal regulations and are meant to act as an gxtsantee for the support of the child and the
protection of his rights as a person and of hisadgg The first principle states that the
guardianship must be exercised in the best intefaste child (article 133 of the Civil Code)
and it must guide any action of the public or ptevauthority. The principle of patrimonial
independence between the ward and the tutor, @dated by article 140 of the Civil Code,
results from the principle of patrimonial independe between parents and children. Also,
the activity of the legal guardian must be overdagithe family council and under the actual
and continuous authority of the court, so thatrthiror can have all that is necessary for a
good and proper upbringing and development. Thezefave can easily notice that the
stipulations of the Civil Code maintain the generalline of the legal guardianship as it was
sanctioned by the Family Code and Law no. 272/2@@wterning the protection and support
of children’s rights.

2. Beginning the Legal Guardianship. The Cases Appuaments and the
Procedure to Assign a Guardian

Article 110 of the Civil Code stipulates that a#ises in which legal guardianship is
necessary: if both parents are dead, unknown, ltheg lost their parental rights, they have
been legally denied contact with the child, theg arissing presumed dead, the child is
deprived of both his parent’s care, also if thertalecides to appoint a guardian during
adoption proceedings. Therefore, we are considewogypes of situations which are similar
to those stipulated by the Family Cédad Law no. 272/2004: cases in which the guandian
appointed irrespective of the parent’s will or fajgarents are deceased) and cases which are
determined due to the improper exercise of theiemqal rights (loss of parental rights and
interdictions to come into contact with the child a complementary measure). Other
situations may depend or not on the fault of thepis.

% Ibidem p. 151.

* Forward Family Code used as Romanian Family Code.

® T. Bodoaca, Contribuii la studiul condiiilor in care poate fi instituii tutela copilului in reglementarea Legii
nr. 272/2004 privind protegia si promovarea drepturilor copilulyiin “Dreptul” Review, no. 3/2005, p. 57.
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The lawmaker has left the obligation to inform t@mpetent authority in the Civil
Code, which is also present in the Family Code.otding to the legislation in force, this
duty belongs to: persons close to the minor, thmimidtrators or residence of the house
where the minor lives, the civil registry in casameone is declared deceased, the notary
public in order to start probate proceedings, tberts in case of a criminal conviction or
interdiction of parental contact, the local puldidministration authorities, child protection
services as well as any other person. Howeveffjtbalay deadline stated in article 115 from
the Family Code, within with any case that requttesappointment of a legal guardian must
be reported, is not mentioned in the Civil Codestéad, it is substituted by the phrase “as
soon as it is learnt that the child lacks parecéaé”. The absolute need for fast action in any
case that involves a minor is therefore underlinedecomes a principle at article 6 letter J
from Law 272/2004 because “the reason for any nmreasfualternative protection is to ensure
the security of the child throughout his childhosd,no matter the circumstances, he must not
be deprived at any moment of assistance or protedtiseless or pointless delays, hesitations
or passivity may annul any protective measuredfrégsponse comes late”

Pursuant to the stipulations in the Family Code, ldgal guardianship could be held
by a single person. Now stipulations grant thie i a person, a family, since it uses the
phrase “husband and wife together” which meetsctmalitions set by the law, and if they do
not fall in any of the cases of incompatibility peated in the legislation. In principle and has
doctriné has shown us, “the appointment of the legal gaards not conditioned by the
existence of certain special qualities. It is sudint that the person have the right to exercise
the full capacity of their rights, not fall into erof the categories of persons that, pursuant to
the law, cannot have the role of guardian, musetibg necessary material condition to fulfill
his obligation and must give the necessary morarantees for the child’s harmonious
development”.

Unlike the previous legislation, the Civil Code arps on the number of cases of
incompatibility with the activity of being a guaadi. Therefore, article 113 Civil Code states
that the role of guardian may not be entrusted tminor, a person prohibited by law or that is
the ward of a conservatorship; a person whose pagernghts have been revoked or declared
unfit to be a guardian; a person whose civil righase been limited, either by law or a court
decision as well as any person of unsound moraflacker; any person who held a
guardianship which has been revoked under artisk any person that is insolvent; any
person whose interests contravene those of thermamy person prevented from acting in
this role by a formal document or in the last waitid testament of the sole parent which held
parenting rights before their death.

The Civil Code brought an element of novelty by thet that it borrowed from the
common law the possibility of the parent to name ghardian, thus confirming the parent’s
rights and obligations and keeping to the princgdlerotecting the child’s best interest.

The parent may assign the guardian in accordaniteasticle 114, paragraph 1 from
the Civil Code through a unilateral act, by contrat mandate or even in their will. The
parents therefore have several possible legal @getiwiough which they can properly assign
the person who is to act as guardian of the minaase they cannot ensure parental care. In
order for it to be valid, the legal document, eithumilateral or bilateral, must have the
authenticad validitatemform, except in situations where the will is weittmy hand or is a
privileged. The appointment can be annulled by gheent at any time, even by a simple
signed document. In order to make this public, éimsulment writ will be registered pursuant
to article 1046 of the Civil Code, if the guardias assigned through an authentic will or in

® Emese FloriarDreptul familiej C.H. Beck Publishing House, Bucharest, 201028. 4
"E. Chelarupp. cit, p. 152.
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the National Registry of Notaries, in the hypoteethat the appointment was made by
contract of mandate.

The parents also have the possibility to assigersgéypeople as guardians, as stated by
article 115 of the Civil Code. In case of an ordepreference or if there are several relatives
or friends of the minor's family who are capableact in this role and who have shown
themselves willing, the court will decide, deperdion their material capabilities and the
moral guarantees they offer. If the parents desegaa order of preference then the court is
obliged to respect it. Also, the court is obligedéspect the parents’ decision in the assigning
of the guardian because article 116 paragraph X eoCivil Code stipulates that: “the
person assigned as guardian in accordance wittleati4 may not be replaced by the court
without their approval, unless they fall into orfeétee categories mentioned in article 113 or if
the interests of the minor are in danger by thppotment”. In case the guardian assigned
by the parents is temporarily prevented from fliuffg his obligations, the court may appoint
another guardian for a period of 6 months. If witthis time the former does not request that
the court appoint them, the latter will continuetire role of guardian until the court has
appointed a new one.

In case the parents have not chosen a legal gnattiecourt will appoint a parent or
friend of the family who is capable of fulfillindnis obligation, taking into consideration the
personal relations, the distance between homes,nthterial situation and the moral
guarantees of the appointee, as stated in artid@eof the Civil Code. Therefore, only if the
parents have not exercised their right to choosgttardian, can the court intervene.

With respect to the assigning procedure, it hingasthe approval of the future
guardian, with the exception of the case wheregtrdian is named through a contract of
mandate, in which case the future guardian mayrefise unless under the conditions in
article 120 paragraph 2 of the Civil Code and & thinor of 10 year of age also rejects them.
The appointment is made in the council room. Thpoagment is definite and will be
communicated to the guardian in writing; it will begistered at the court and at the town hall
of the township where the minor resides.

Another new improvement of the Civil Code which s stressed is the fact that in
case no guardian has been assigned, the courtconstlt the family council, if it has been
convened, in order to appoint one.

3. The Family Council

The Civil Code of 2009 has reintroduced the lagatitution of the family council
which was also mentioned in the Civil Code of 18@4ich was repealed by the Family
Code. The family council, as regulated by articd-132 from the Civil Code in force, must
not be mistaken with the institution that goes Iy same name which is mentioned in Law
no. 217/2003 concerning the prevention and comgatih family violence. This family
council is defined as “an association without lggaisonality and without financial purposes,
formed of family members who have full legal rightsxd whose role is to prevent and to
mediate conflicts that may arise among the memifessfamily.

As presented in the Civil Code, the family courisila body meant for consulting
purposes, without a legal personality. It can beveoed by the court in order to oversee the
way the guardian exercises his rights and fulfiils duties to the minor and his legady is
made up of 3 members and 2 substitutes, which s&lected from among the friends and
family. The degree of kinship and the personalti@ia with the minor’'s family must also be

8 Please see: A. Bacaci, Viorica Claudia Dumitradbestina Codrta HageanuPreptul familiej C.H. Beck
Publishing House, Bucharest, 2009, p. 342; DianeaMrtene,Tutela - cateva din nodfile aduse de Noul Cod
Civil, in vol. “Justiie, stat de drepti cultura juridica”, “Universul Juridic” Publishing House, Buchare2011,
p. 509.
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taken into consideration. If there are no relativeslose friends, other persons who have
maintained friendly relations to the minor's pasent who show an interest in the minor’'s
situation will be appointed.

The law also established the categories of perfimtscan form the family council.
Thus, husband and wife cannot be together memhetheosame family council. Also
excluded are: the guardian, any person prohibitethé court or that has a conservator; any
person deprived of their parenting rights or desdaunfit to be a guardian; any person whose
civil rights have been restricted by the court; aeyson, who while acting as a guardian was
rejected under the conditions of article 158 frdva Civil Code; any person who is insolvent;
any person whose interests go against those aither; any person prevented through an
authenticated writ or will by the parent.

The family council is convened only when the mirsoplace under legal guardianship,
but not when the minor has parental care, or isgulan a foster home, or protected in any
other way sanctioned by the law.

In order to convene the council, the persons megdtie conditions are called by the
court to the home if the minor, either officialpt the minor’s request, if the minor is 14 years
of age, at the request of the appointed guardiaof @any other person who is aware of the
minor’s situation. The members may only be appdirite the family council of their own
accord and only if the minor, having reached the @gl0, not rejected them.

The attributes of the family council are regulatadarticle 130 of the Civil Code.
Thus, it can give opinions (at the request of thardian or of the court) and even make
decision (in cases stipulated by law). The opiniang decisions are made by a majority vote
of the members. The oldest person of the coundpisointed its president. The decisions
made by the family council must be explained anthrogited to a special register, which is
kept by one of the members assigned by the colst, Ahe family council may complain to
the court with regard to the guardian’s actionsthiéy harm the minor; it may begin
proceedings to annul the guardian’s actions thatajpeto the minor’'s patrimony; it may
make requests to the court to have the guardiaer afftual or personal guarantees at the
moment of appointment of during the period of guarghip.

With reference to the functioning of the familyuewil, we mention that it is convened
at least 10 days before the set date by the gumardid of his own initiative or at the request
of any of the members, at the request of the mofol4, or by the court. The persons
convened must be present at the place of meefirigey are unable to come, they may be
represented by relatives or close friends of theoms family, if these persons are not
properly designated or convened by members of thumal. Spouses may represent each
other. In principle, the meetings are held at theoms home except when the request was
made by the court, in which case the meeting wilhbld there.

If the court has definitively decided against gwmplaints of the family council at
least twice, then the guardian may request a nemaibbe formed. In case a new council
cannot be formed, or if the interests of all coumeembers and substitutes go against the
minor’s interests, the guardian may ask the cetauthorization to act alone, as stipulated
by article 132 of the Civil Code.

4. Termination of the Guardianship

The termination if the guardianship should notbstaken with the termination of the
guardian’s role. The role of the guardian ends asalt of circumstances that pertain
exclusively to the person of the guardian, whike guardianship as a protective legal measure
stops when the circumstances that require it exastonger. Therefore, the role of guardian
end in the following situations: the guardian’s ttheaeplacement or removal from this role.
In case of the guardian’s death, his heirs or drthe persons stipulated in article 111 of the
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Civil Code are obliged to notify the court as sas possible. If the heirs are minors, an
interested party must then notify the court. Thieshaill take on the duties of guardian until a
new one is appointed, if they are not minors théwase in which case the court will appoint
an emergency special guardian.

To be removed from the role of a guardian is aafigradministered by the court to the
guardian who is guilty if abuse, gross negligencany other action that render him unworthy
of the role or if he does not fulfill his role cently, as well as in any of the cases stated by the
law®. The replacement of the guardian may be requéstde circumstances stated in article
120 par. 2 of the Civil Code. The request is madthé court who must reach an immediate
decision. Until the request is resolved, the gwardnust continue in this capacity. We also
mention that the guardianship ends in the followsitgations: the minor is emancipated; the
minor has once more a filial relationship with @adt one of his parents; the parents’ rights
are reinstated; the judicial interdiction is lifteat at least one of the parents of the minor; the
minor is deceased.

Conclusions

The present article tries to highlight two of thain new elements that the Civil Code
of 2009 has brought in the field of legal guardrapsthe reintroduction of the family council
and the possibility of parents to assign the gaerdior their child either by a unilateral act or
by a contract of mandate, in registered form, other will, thus creating the conditions for
the effective protection of the minor.
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Abstract

In the case of any intellectual endeavor, suchaagnaking, there is the problem of
concept. The law is the result of thinking ancejuires a high degree of standardization and
conceptualization. Thus, juridical conceptualisnpagrs indispensable to the development of
laws.

Keywords: law, legal conceptualism, legal constructs.

Introduction

The process of thinking requires reflecting on @as concrete phenomena through
the use of notions, concepts, reasoning which #ratkstract. The law is seen as a whole
formed by legal norms, which show a high degrestaridardization.

In order to create the legal norm, the legal deafuses the resources of modern
language. Usual, everyday words change in natureedhey are used in the text of a law,
becoming legal concepts. Their meaning forms aroitapt part of the laws they help to
constitute.

1. The Notion of Legal Conceptualism

Legal conceptualism, which is defined in the doetras the “totality of intellectual
procedures used in the development and expresdigaridical rules®, is useful, even
indispensable to the construction of legal provisioThe concept cannot be separated from
the process of developing the foundation of juatlioorms because their precision and
effectiveness need to reflect properly the realitihich the law must regulate. This would
not be possible without the use of conceptual nfeans

Concepts are essentially a means of grasping itmendions of a social reality,
whereby we become aware of the general facts cwdan reality. A juridical concept must
meet the following characteristics which are alsentioned in the recently published

! D. C. Dinisor, I. Dogaru, Gh. Bnisor, Teoria generai a dreptuluj C.H. Beck Publishing House, Bucharest,
2008, p. 228.

2 Anita M. Naschitz,Teorie si tehniai n procesul de creare a dreptuluiAcademiei Romane” Publishing
House, Bucharest, 1969, pp. 255-256.
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literaturée: they are formal, normative and operational; tieeplve and have no value of
content in itself.

In order to establish the nature of these conceaise a series of procedures which,
when logically interlinked, offer the legislativauthority the main tools for obtaining an
optimum legislative solution, which is accessibte those for whom it is meant. These
concepts include definitions, classifications, giisal constructions and special procedures of
legislative technique (suppositions and fictioregdnesentations of reality).

2. Correctly Defining Legal Concepts — a Conditiorfor an Effective Legal Norm

Defining concepts is both a condition of scientifprecision, but also of social
effectiveness of the law. This consists of givingl@ar and precise meaning to the notions
used in the legal text which increase its intdthigly. To this end, it has been said that “the
first condition to ensuring the practicability dietlaw is its sufficient definitior”

Well defining the terms we use helps us to discdle limits of the regulations,
understand the nature of legal institutions andwh ensure the applicability of the norm.
However, this does not mean that every term usedommceiving the concepts must be
defined. The law texts are not works of doctrinemlactics, which means that we must not
overuse thefn Unfortunately, there is a tendency to use thithod more and more. What is
more serious is the fact that quite often, thesletpr uses drafting technique wrongly, by
defining a term through itself, by using purely atge or descriptive expressions. It has been
shown for this reason, quite justifiably, that $lprocedure sometimes leads to absurd even
ridiculous legal formulas; which have nothing to do with the required precisof this
procedure.

In the situation where the legal definition of@acept does not appear necessary, the
task of undertaking it falls to jurisprudence orctime. In the process of developing a
definition, a series of rules should be adheredules resulting from the characteristics of the
legal concept. Unfortunately, the practice of thiew a crass ignorance of the techniques
used to give a definition. By criticizing the waywhich the definitions of legal concepts are
written, it has been shown that “the problem in Raran jurisprudence and doctrine is that
they too often define legal concepts by explairimgm. This sort of method of decision or
analysis does nothing but render any argumentdatigrieal or ineffectual. The author we
quote has shown that in the end “defining a legaicept must always be normative,
constructive, systematic and autonomous, and tbripate genus and specific difference
used in defining such a concept must be juridivad factual®.

3. Using Numbers and Enumeration in Constructing tle Juridical Norm

Other methods used in the development of laws narabers and enumeration,
whereby different phenomena of a quantitative amalitative sort are recorded. Thus, using
numbers is an element of precision employed quitenoin lawmaking to establish the
duration, dimension and reach of the juridical etfeof laws.

Doctrin€ has shown us that depending on the degree ofspadhat the legislator
seeks to give the new regulation, the numbers eamdre rigid (absolute figures) or more
flexible (by indicating limits, either maximums aninimums), this solution is more

% D. C. Dunisor, Juridicizarea conceptelgin “Dreptul” Review, no. 3/2011, pp. 53-63.

*J. Dabin,Théorie générale du drgiDalloz, Paris, 1969, p. 268.

® Anita M. Naschitzpp. cit, pp. 256-257.

® p. Pescatordntroduction a la science du droi€entre universitaire de I'Etat, Luxembourg, 1960214.
"D. C. Dunisor, op. cit, p. 65.

8 lbidem p. 69.

° Anita M. Naschitzpp. cit, pp. 261-262.

26



THE ROLE OF LEGAL CONCEPTUALISM IN THE TECHNICALNESTRUCTION OF THE LAW

susceptible to help individualize a law and themefpreferred in cases where this is wanted
(for example, in case of sanctions). The use of bemnin lawmaking proves to be a useful
procedure for the stability of either procedurepogscription terms, in order to establish the
value of taxes owed, to determine incomes, punisigneanctions etc., however it has its
disadvantages, for example in case of hyperinfiatio establish the legal monetary quantum
for certain rights generates the need for morecpipgs/e changes.

With regard to enumeration, it is characterizedthg dismantling of an abstract idea,
which is considered too vague to allow to be usegractical application$” The use of
enumeration makes it possible to understand cerv@ry abstract concepts, and its
practicability is established by the lawmaker dejyeq on the purpose of the regulation.

There are two kinds of enumeration used by the laken demonstrative and
restrictive. The former follow a general principlshowing which situations, in the
lawmakers’ opinion, are under consideration by . In this hypothesis, the lawmaker
sanctions the principles of regulation and usesdwauch as “especially” or “for example”,
or any expression which show the intent to exemplithout exhausting the cases considered
by the principle. However, the latter are thosedusecase of situations which detail the set
general principle and exhausts its content. To -overpret any opposite situation is
excluded. The restrictive or demonstrative natdd® enumeration must clearly result in the
way the text is drafted. However, the legislatoesloot respect this principle, allowing for a
diverging interpretation. In order to determine tieure of the enumeration in these cases,
we must follow the reasoning for the norm and ttey\w which it correlates with the legal
system®.

There is a notorious fact that the system of lamnoarender in detail all the changes
of the social reality, all the inexhaustible divgr®f practical situations, and therefore it must
use certain procedures of rational simplificatiSBnch methods are standardization, as used in
the any technical field and classification. Thedlggy represents a method whereby the
legislator chooses the current types of relationmfall possible relations and excludes all
others?. Classification is a process of regrouping, sulbatihg, which is quite different from
the meaning it carries in regular talk where imgigs diversity. The literatutéhas shown
that the reason for using such methods of legaligae is motivated by the simplification of
the legal system which can be applied in certdimations, goods or social relations or to
establish the legitimacy of mixed situations whmtuld not be classified under one clear
heading. However, these methods should not be azedssively in order to protect the
system of law.

4. Legal Constructs, Suppositions and Legal FictionUsed as Legislative
Techniques

Legal constructs represent one of the most comalek elevated elements used in
elaborating regulations. With reference to formjimgdical constructs, F. Gény shows us that
“after the concepts that dominate legal reality adentified through a process of
standardization, they are subjected to certainyaeal combinations or modifications which
ultimately lead to forming independent entities evhiare capable of accepting the facts of
social reality in virtue of the ideas at their coiteis thus that legal constructs represented by

Ybidem p. 263.

1D, C. Danisor, I. Dogaru, Gh. Bnisor, op. cit, pp. 231-232.

2 |bidem p. 232.

13|. Mihalcea,Valenele creatoare ale tehnicii dreptuluiConphys” Publishing House, Ramnicu Valcea, 2000,
p. 207.

27



R. Duminia, A. Tabacu

concepts and their results are translated into tingses or theories that tend to completely
systematize the law’’

Legal constructs exist somewhere between techmioadesses of lawmaking and
those supporting the interpretation and applicabbhe law. Their specific function is to
introduce an element of logical coherence in thengdex system of laws, allowing the
discovery of unity within regulations as well asethelations between them and the
institutions®.

Last but not least, suppositions and legal fictiaresalso specific means, “which share
the ability to detach themselves from the variadel infinite characteristics of the facts
which give purpose to the law, in order to hightiglieir main characteristics, presented in a
coherent and logical structure, with the goal afarly carrying out the legislative policies in
certain fields subjected to regulatidh”Legal fiction and suppositions are included ie th
framework of “methods of adaptation”. It is througifieem that legal categories are thus
adapted, redefining the reasoning and coherendad#te law’.

As for suppositions, they are considered “the rmeased by the lawmaker in the
process of conceptualization, due to the insufficeand inadequacy of other categories or
out of reasons of legislative polic§’ and are generally defined as “technical methods
whereby the lawmaker accepts or even imposes tiseeage of something without the need
to research the fact§’ This supposition is founded on things that seeal but which do
nothing more than generalize what is pervasivecmdmon in certain facts or circumstances
which will acquire a legal significance. The pooftthis is to transform a probability into
certainty or, to admit coin a phrase, “probabletaiety”®. At the same time, suppositions
present a wide gamut of applications, as legal sm@hnnvestigation as wél] however, we
will not mention this aspect her, but rather foougheir role of legislative technique.

In order to identify suppositions as a legislati@ehnique it is necessary to distinguish
if they are the base of legal rules or if they effftne reasons which underlie these rules. Their
justification is often presumed. In the first casapposition plays a special role in arguing for
the regulating solution, and in the second cabastthe role of applying the other processes
of legislative technique. In the end, using supjpmss is based on scientific data and is
therefore not the result of an arbitrary attitufiéhe lawmakers.

However, legal fiction is considered “a complexthoel of legislative technique which
IS put to good use in the development of legal monwvhich highlight the relative autonomy
of the law, its flexibility and internal creativerte. Essentially, this method has the effect of
having a fact be considered a legal reality, ebeigh it does not exist! The legal fictions
“integrated in the system of general methods ofslative technique not only enrich the
lawmaker’s arsenal, but also ensures the flexybdit the legal categories integrated among
the other techniques in relation to the need fexilflility in the law. At the same time, legal
fictions also help fill in the gaps in the law, seraf which have inevitably appeared. These

“ Fr. Gény,Science et technique en droit privé positibme Ill, Recueil Sirey, Paris, 1921, p. 191.

!> Anita M. Naschitzpp. cit, p. 275.

18| DeleanuFicfiunile juridice, All Beck Publishing House, Bucharest, 2005, p. 90

73, Dabin,La technique de I'élaboration du droit positif séement du droit privéBrusseles, Bruylant, Sirey,
1935, p. 168.

'8|. Deleanu, V. MrgineanuPrezumiile in drept “Dacia” Publishing House, Cluj-Napoca, 1981, f. 2

19, Craiovan,Tratat de teoria generdla dreptuluj “Universul Juridic” Publishing House, Bucharez609, p.
414.

2|, Deleanupp. cit, pp. 90-91.

%L 1n order to get a broader view of suppositiona aseans of discovery, please read: Andreea TaBatupna
Duminici, Prezumia ca mijloc de prob, potrivit noului Cod de procediircivilé si noului Cod Civil in
“Revista romaa de drept privat” Review, no. 6/2011, pp. 165-176.

22| Mihalcea,op. cit, pp. 210-211.

23|, Craiovanop. cit, p. 413.
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fictions offer a solution to the discordance betwé®e pace of law and that of reality, which
is more alert and loose, even rebellious agairspth-elaborated and often fetishist canons of
law, but also a solution to the inconsistencieshm law, some of which are most upsetting
and hard to understand, even incomprehensible. fitteons can standardize legal
contradictions and discard their undesirable effétt

French doctrin€ shows us that by using legal fictions, we seeldapt or “bring up
to date” certain legal categories, since it allavgsto include new hypotheses among the
existing legal categories, as if they belonged witem. Through the same process, new
categories of law are created. Thus, fiction issmered not just a general method of
technical legislation, but a specific one alsoislta method of creating the law through
economy of means, a process of codificatiomdeed, this method is useful. However, it
must be used carefully in the development of coptaary law because it could lead to
unacceptable solutions.

Conclusions

Legal concept used a means to express modern évsbstract notions. The every
diversifying social reality and the ever increasicmmplexity of the social life generate a
higher level of conceptualization. The need toudel all this complexity of individual and
group decisions and facts into one legal systenorder to coordinate the subjects, renders
the law more systematized and conceptualized. thasefore, that we plead alongside other
authorg’ for the necessary reforms in this field, so thwe tall for a “simplification of the
law” may not remain unanswered as it is at present.
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Abstract

We can identify in the legal literature and esp#gian the economic one several
criteria for classification and analysis of the @eal category represented by securities

From the perspective of civil law, these classtfmas allow multiple analyzes as we
have decided to show in this study.

Keywords: title, share, warrant, nominative title, security.

Introduction

Commercial bills, also known as negotiable instrategare considered as individual
or single titles that appear due to separate conumaéroperations and are used to pay or
guarantee the credit, and their common elemerftas they offer the holder the unconditional
right to a debenture on short or medium term, csiinggy of a certain sum of money.

1. Classification of securities by their circulatioDepending on their economic
function and how they were issued, securities &ssidied ascommercial bills, bonds and
securities

2. Analysis of the rules of common law regardiognmercial bills

Commercial bills, also known as negotiable instrotagare considered as individual or
single titles that appear due to separate comnieogarations and are used to pay or
guarantee the credit, and their common elememiaisthey offer the holder the unconditional
right to a debenture on short or medium term, ctimgj of a certain sum of money.

The bill of exchange, promissory note and chedkwéhin the category of commercial
bills, except that the first titles represent bddbt securities and payment instruments, while
the check is mainly a short-term payment instrunpayable on demand.

! Aida Diana DumitrescuTitlurile de valoare. Reglementare, doctfinjurisprudend, C.H. Beck Publishing
House, Bucharest, 2011, p. 12.
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Some commercial bills, such as the bill of exchamgay be used as means of payment
for the international credit letter (lettre de dtestand-by). Thus, through simple techniques,
the bill of exchange can be used as a mean of \aofiediscount and unintended,
compensation of mutual debts held by customers@fsame bank, collection at maturity in
customer’s benefit and making international payment

Commercial bills are indirect means of payment,chtsreate a new debt that will be
used to settle an existing cl&inThey are accepted in the regulation of claimsabse their
negotiation is simple and fast but they also ghesdreditor specific warranties.

Issuance of commercial bills represents for a dedbtoay of securing payment to the
creditor without the debtor personally executing pnomised performance.

If the bearer cashes in the actual amount contam#tk title or the commercial bill has
been credited to the account of the beneficiamn tihe debt is extinguished, and the proof of
payment is done by writing a receipt on the commaéfill and once the payment has been
done the commercial title is out of circulation.

The right and obligation contained by commercidlskare formal and independent of
the cause that gave them birth, giving them thédityuat issued securitiés

The significant formalism of commercial bills isalto their security features necessary
for third parties. Both the validity and effectivems of obligations assumed by the issuer are
subject to the conditions of form and intrinsic nets for the qualification of the will
expressed at issuance of the titles/securitiesféond

3. Analysis of the rules of common law applicdblesgistered securities

Registered securities ascertain the contracts umldieh they were issued or to which
they refer, being in fact documents which give thener a real right (of property or
mortgage) over some goods, or securities that pacate a real right of property on pre-
determined goods found in storage (warehouses sjloackoaded on ships to be transported.

Experts’ opinions are diverse: some argue thatetlsesurities substitute goods and the
real rights existing on these goods are incorpdrati® these titles that are moving instead of
the good$ while others, to whose opinion we affiliate, cioles them to be the causes
because in their text is indicated the cause of (betusa debendi)

The circulation of registered securities is prodidhy inserting the clausés orderorto
bearer These clauses have actually transformed the isgénto a legal document under
which the issuer has the obligation to perform te tontractual partner or any other
legitimate holder of this financial title.

What is specific to these titles is that, in orttieremove evidence of the inaccuracy of
some material facts, the debtor can not opposeetdegitimate holder the except of liberality
of these titles.

The holder of a registered security/nominatives tittay invoke the mere possession of
title without claiming enforcement of the obligai®by the issuer. If the owner accepts the
rights given by the title, obligations given by tb@me security shall be deemed as accepted
and he cannot claim the divisibility of title’s lalgcontent so he personally becomes debtor
for all obligations specified in it.

In the category of registered securities are inatlidnaritime loading policy, insurance
policy for goods, warehouse receipts (to orderaarér), warrants (promissory note secured
by the pledge of goods), delivery order, etc.

2 Alba lulia, Court of Appeal, Commercial DivisioBecision 203/2000 on www.just.ro

® E. Florescu,Regimul juridic al titlurilor de credit si valorilo mobiliare, “Rosetti” Publishing House,
Bucharest, 2005, p.69 ff.

“1. Turcu,Opergiuni si contracte bancare‘Lumina Lex” Publishing House, Bucharest, 199%&.

® M. Bratis, Titlurile de valoare comercidl “Revista de drept comercial” Review, vol. ¥\ho. 5, 2005, pp. 26-
33; T. R. PopescDrept civil roméan,U.N.S.R. Central Publishing, Bucharest, 1948,03. 3
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The essence of such securities resides in the wmiyr created for the buyer or the
creditor, secured with collaterals, to obtain eittiee desired goods or their values instead
when those are destroyed, without having to mowe actually hand over the goods in
guestion.

To discuss the legal nature of these securitiesnmdast of all, to point out that in
reality these documents certify the contracts umdech these securities have been issued or
referred to, and to analyze afterwards each titkgjal features.

4. The rules of common law applicable to securities

Securities give the holder ownership rights and personal and non-patrimonial rights
on the issuer, as well as the right to negotiateirsiees which are incorporating the rights
mentioned above.

These values preserve their legal nature of moséatblattels, even if the rights
represented by the title refer to real propertigaed by the issuer.

Their issuance allows the buyer to make an investnmean income producing capital
which has resulted in their being regarded as ‘ls@a®egree goods” compared to “goods of
first instance” which represent the issuer’s cdpita

Securities can be traded on the stock market siheg have the ability to ensure
investors the transnational mobilization of anyirable debt. The importance of these titles
is therefore great, especially in terms of operatialealing with transfer of funds or
mobilization of capitals.

In the specialized literatuteat is shown that the creditor can execute (seizgell) only
shares, which is an exception from the nominatitlest that represent the capital of any
commercial company.

Common rights and the legal nature of a “shar&hares issued by a joint stock
company are registered securities and represdatira fraction of the registered capital that
gives to their owner the quality of partner, withtae rights and obligations related to this
quality?.

If the share is a fraction of the registered cagitam the economic perspectiyavith
nominal value, meant to provide commercial crealithird parties for joint stock companies
and to bring economic benefits to all shareholdisn the legal point of view it is a title
representative of the social contribution made Iy &ssociate/partner to the joint stock
company's capital®

The shares should not be considered only statigyrigien documents ascertaining the
social contributions, but also dynamic because th&srfere with the intra - company and
inter - shareholdetscircuit.

The doctrine states that the shares get more wmadidns, depending on their role
within the legal corporate report or outside of iit, terms of their legal and economic

® E. Florescu — idem, p. 82.

" C. GheorgheGararyiile reale purtand asupradsyilor socialesi acsiunilor societiilor comerciale “Revista de
drept comercial” Review, no. 5/2004, p. 55; S. &iliein, V. M. CiobanuDrept procesual civil. Executare
silitz, “Lumina Lex” Publishing House, Bucharest, 1996,208; G. Boroi D. Rdescy Codul de procedur
civila comentaki adnotat All Publishing House, Bucharest, 1994, p. 691.

® M. Bratis, Calificarea juridici a agiunilor emise de societatea comerdigie agiuni (I), “Revista de drept
comercial” Review, no. 2/2006, pp. 30-43.

° |. Bacanu, Capitalul social al sociekilor comerciale “Lumina Lex” Publishing House, Bucharest, 1999,
pp. 36-38.

9 C. Rau, Maria Lavinia TecDreptul sociefsilor comerciale, Curs universitar‘Mirton” Publishing House,
Bucharest, 2004, p. 214.

* Carmen Tean, L.#ileanu, Transmiterea dreptului de proprietate asupraiasilor nominative “Revista de
drept comercial” Review, no. 5/2000, p. 51ff.; Eetircei, Regimul juridic al agunilor si acfionarilor potrivit
Legii nr.31/1990,Dreptul” Review, no. 2/1991, p. 16ff.; L. Berceagsiunile si acfionarii bancilor, “Revista de
drept comercial” Review, no. 7-8/2003, pp. 356-366.
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circulation, being successively considered to beudents of legitimacy, equity, securities,
debt value stocks, corporate débts

In order to discuss the legal nature of share wetrstart from the fact that a share is
almost like a corporate debt tifl@vhich respects the condition of incorporating tigit, but
does not meet the other two conditions: autononayliggralness.

Note that, in case of a share, the contents ofehn@ldight is specified only incompletely
in the share and the Articles of Association of tbenmercial company should be consulted
to determine the rights and obligations of eachredf@der. Thus, only taking into
consideration these two documents satisfies theinegent of literalness, while the security
itself is characterized by literalness without rieiqug the fulfillment of other conditions.

Moreover, the legal content generated by a secumity its correlative rights and
obligations remain the same while, when we talkualaoshare, the contents of holder's right
varies in relation to modifications of the Article$ Association and the issuing company's
financial results during its existence.

The formalism of the confirming document is pari@ld occurs only in the case of
shares issued in material form. The share is usuafiresented as a document under private
signature, but the law provides also for the situret where it is required that the share’s form
should be that of a document in original.

If the share is issued in a material form, the doeat must contain certain formal
requirements - mandatory terms (company’s namedamation, the Articles of Association
date, the registered capital, the number of shamdgheir serial number, the nominal value of
shares and payments made, etc.)

In legal circulation of shares, the subsequent bdges not receive a new autonomous
right, but only a right derived from the legal corate report. Exceptions that the company
can oppose to the first buyer are opposable toesutent purchasers as well, but the new
owner does not receive the unenforceability of geat exemptions that could have been
claimed from the previous owner, to whom the rigfais first transmitted, so our conclusion
is that a share is and remains a causal seturity

The situation is different from the rules applialr the case of a bill of exchange or
promissory note, where independent rights and atiigs are transmitted by endorsement
and, from this point of view, the legal circulatioha share is more like legal circulation of a
movable/chattel in terms of the common law tham thaecurities.

Finally, we conclude that the shafessued by the joint stock company are part of
securities category, but there is no identity obtdiees, because the autonomy of an
incorporated right lacks in the case of a shareitgrderalness is partial.

The category of imperfect securities includes coafgosecurities, including shares and
bonds issued by limited liability companies.

The legal naturé of a share is complex compared against that afcargty or other
incorporeal movable, depending on the legal frantkwsed during the analysis. The share is
presented aan imperfect securitpecause it does not offer the certainty (in therkjt of an

12\, Bratis, Titlurile de valoare comercial “Revista de drept comercial” Review, no. 5 20053p.

3R, I. Motica, L. BerceaDrept comercial romarfLumina Lex” Publishing House, Bucharest, 20051§9.

4 M. Bratis, Titlurile de valoare comercidl “Revista de drept commercial” Review, no. 5/20@5,29;

I. L. GeorgescuDrept comercial romanSocek&Co Publishing House, Bucharest, 1948, ab. 487; I. Turcu,
Teoriasi practica dreptului comercial romariLumina Lex” Publishing House, Bucharest, 1998|.\, p. 463.

5 M. N. Costin, C. A. JeflesSocietijile comerciale de persoan&.umina Lex” Publishing House, Bucharest,
p. 41.

16 M. Bratis, Calificarea juridici a aqiunilor emise de societatea comerdigle agiuni (1), “Revista de drept
comercial” Review, no. 2/2006, p. 37.

" Elena CarceiSocietisile comerciale pe giuni, All Beck Publishing House, Bucharest, 1999, p. 17
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incorporated right, its existence and the extentsothanges, because it can undergo positive
or negative modifications, depending on the com|safityancial results during its existence.

On the other hand, we can observe that not all eoyfitles are corporate securities;
the certificates of social shares issued by thatdunliability company at the request of its
partners are not securities and, even though trexg wsued by a company with the legal
nature of corporate securities, they are declaggdnegotiable by law and have no intrinsic
value®, so the shares and bonds issued by corporati@nsharonly titles that are part of
corporate securities categétry

The share materializes in written the rights of gaytner on an indivisible part of the
registered capital, and this right is incorporat@d the title and cannot be exercised by the
holder, transmitted or modified. It includes in tvetten title the right it expresses but it is
however debatable whether it can be characterigelitdralness and autonomy, this being
possible only when a broader sense is given teadheept of literalness and the contents of a
share is completed with the terms of company’schesi of Associatiof.

The term “share” indicates either the ideal rateswhich the company's registered
capital is divided or the document specifying thoates, i.e. securities incorporating the
rights derived from the quality of partner and adspiity titles".

A clear advantagé of the shares, in the dynamics of their circulatimn the
impediments posed by the need for a material existef the document, is that shares do not
need a written document to confirm their goal.

The specific features of shares determine in thendpplicable legal rules. Thufe
indivisibility of shares (specifically established by Law 31/198fkes the alienation of
shares possible only in full and by consideratiéra qust value for them, determined in a
uniform manner, but that does not mean that a stemmaot be object to claim of ownership
from many people. Also, regardirige transmission of shares by assignment of dehés
character of shares’ assignment is establishedhéyegislator (Law 31/1990) by regulating
the transfer of rights of ownership from one owterlanother owner as the assignment can
have for object registered shares, bearer sharglsanes issued in dematerialized form traded
on a capital market.

5. Improper debt securities and common law rules

Improper debt securities are documents preparéalifivlg the model of debt securities,
but they may not receive this qualificattbrThe category of improper debt securities includes
transport tickets, entrance fees to museums aradettse lottery tickets, etc.

We must emphasize the opinions expressed in thieimkcunder which it is stated that
these documents contain the stipulation or prowiseprovision of service, participation in a
lottery or a bet, an obligation to return thingsnooney and, therefore, they show a record
made or payment receivéd

Improper titles are used to legitimize and are tbunder the names of documents of
legitimacy and countersigns of legitimacy. By legacy, the possession of such a document

8 M. Bratis, Titlurile de valoare comercidl “Revista de drept comercial” Review, no. 5/2005, 27ff.;
M. N. Costin, C. A. JefleaSocieiifile comerciale de persoanéLumina Lex” Publishing House, Bucharest,
1999, p. 38ff.

19 M. Bratis, idem, p. 36.

' R. I. Notica, L. BerceaDrept comercial roman‘Lumina Lex” Publishing House, Bucharest, 200510,
S. D. Carpenaruprept comercial roman‘Lumina Lex” Publishing House, Bucharest, 1998|.\, p. 463.

2L M. Capiluppi,Diritto commerciale“Taramontana” Publishing House, Milano, 1998, 18.2

2 ph, Merte Droit commercial, Sociétés commercial@secis Dalloz Publishing House, Second editiomisPa
1990, p. 220.

%1, Dogaru, L. Suleanu, A. Caldt Ponea,Teoriesi practici in materia titlurilor comerciale de valoare —
Cambia, biletul la ordiryi cecul,“Didactica si Pedagogig& RA” Publishing House, Bucharest, 2006, p. 10.
4D, Galasescu PykCurs de drept bancatf]. C. Parhon” Publishing House, Bucharest, 19%f),85-87.
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represents the legal proof of ownership right @opibased on a simple assumption, which
take effect until proven otherwise).

Characteristic for these titles is to be used asioh@ntary evidences, because they lack
the character of incorporation of the right in thecument, the literalness character and the
character of autonomy. Improper titles are not réancirculation, the right specified in it
being intended to be exercised only by the persavhiom the document is assigned.

The Supreme Court issued a deciSiom apply the principles governing the bearer debt
securities and specified: “the character of beseeurity therefore results especially from an
external element embedded in the title, by its espreference in the issuing law, according
to which the receipts issued for the subscriptiontite business loan and medals are to
bearer®. While in the judicial court practice it is statétht what is characteristic for a title of
legitimacy as opposed to a bearer share is itsiaest (limited) existence, the lack of
speculative element and minimum value, the doctpamts out that these signs are only
discriminatory external signs, and the titles’ wals not always an external sign.

Judicial Court practice also ruled the differenbetween bearer debt securities and
documents of legitimacy, and such a resolution determined by the National Recovery
loan from 1945.

Conclusions

Identification of common law rules applicable teethecurities classified by function
and economic issue of how useful both in theorktiod in practical terms, considering civil
legal nature of these documents and the applica&gelatory framework (Code ci¥iland
special law$¥).
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Abstract

In this article | am trying to resume and interpitée relationship between religion
and democracy as it was presented by Tocquevilt®@mocracy in America”. The topic is
very actual and it worth our consideration givirfgetfact that we live in times when moral,
faith and religion principles aren’t present (asstiould be) in Romanian democracy.

Key words: religion, democracy, state, American democracyxi&lde Tocqueville

Introduction

Alexis de Tocqueville is the theoretician of thenderacy as form of government. This
is why John Stuart Mill affirms that “Democracy #merica™ is “the first philosophical
work ever written regarding the democracy as isexin the modern world”.

In “Democracy in America”, published in 1835, Toayille wrote of the New World
and its burgeoning democratic order. Observing frtra perspective of a detached social
scientist, Tocqueville wrote of his travels throvmerica in the early 19th Century when the
market revolution, Western expansion, and Jacksondemocracy were radically
transforming the fabric of American life. He sawndgracy as an equation that balanced
liberty and equality, concern for the individual agll as the community.

In a voyage to a masterpiece in political sciences

When Tocqueville first thought of writing a bookaalh America and why he had
chosen America has never been entirely clear. Bieithe facts known, nor the existing
documents can help us to answer these questioestatts are clear but they highlight only
the shallow side of this journey: the ambition @fot young scientists to research the
penitentiary system in America.

In 1831, two young Frenchmen - Alexis de Tocquevdhd Gustave de Beaumont -
received permission to travel to the U.S. for tieppse of studying the U.S. prison system.
Both were at odds with the new government of L&hdippe, and they were looking for an
excuse to leave France.

Even before leaving France the two friends had rdeted to study more than
criminal codes and penitentiary schemes. In arlettete to Eugéne Stoffels (Paris, February
21 1831) Tocqueville confessed: “We are leaving wtith intention of examining in detail
and as scientifically as possible all the mechasisfrthis vast American society about which

! A. de TocquevillePespre democrie in America“Humanitas” Publishing House, Bucharest, 2005.
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everyone talks and no one knows. And if eventsaalls the time, we expect to bring back
the elements of abn ouvrage”,or at least of a new work; for nothing exists bis subject”.

They were also intrigued with the notion of Americdemocracy and eager to see the
country. So Tocqueville, then only 25, and Beaumdff, spent nine months travel
throughout the U.S. in search of America's essehioey ventured as far west as Michigan
where guides led them through the unspoiled wileesnThey headed south to New Orleans,
risking their lives to travel during the worst wentin years. But the majority of their time was
spent in Boston, New York and Philadelphia; theyemgarmly received by the elite and had
little difficulty arranging meetings with some dfe most prominent and influential thinkers
of the early XIX" century.

Tocqueville interviewed presidents, lawyers, baskamnd settlers and even met with
Charles Carroll of Carrollton, Maryland - the lagirviving signer of the Declaration of
Independence. He also recorded his thoughts andnai®ns on America’s social and
political institutions, and reported meticulousiy eéhe structure of government and the
judicial system.

“Democracy in America”, the book that resulted fréms journey, set the stage for
discussions about democracy that are still beimgechon today. Tocqueville and Beaumont
also fulfilled their original assignment: “The U.Benitentiary System and its Application in
France”, their assessment of the prison systene¢bas interviews with prisoners and prison
officials) received wide acclaim and was influehéimong prison reform circles in Europe.

During their 271 days journey they visited 17 stasnd Tocqueville met two
American presidents: Andrew Jackson (current at ttete) and John Quincy Adams,
(former).

As James Schleifer notes in his b§glerhaps by temperament Tocqueville was more
cautious: “I hope that we will do something goodehdéiowever we must not flatter ourselves
yet. The circle seems to expand as fast as we advamBesides we have not yet written a
line; but we are accumulating a great deal of nmterlt is true that the said mission forces
us to devote to prisons an enormous amount of wumeh would be better spent elsewhere.
However that may be, we do not lack either ardocaurage and if some obstacle does not
happen to stop us, | hope that we will finish binging forth the work that we have had in
mind for a year”. The travelers had evidently compéated a mutual work on America since
at least the summer of 1830.

Yet the predicted birth never took place. Betweeneland September 1831, their
epistles ceased to mention the project, and whe@dtober news of their plans finally
reappeared, Gustave and Alexis had decided to separate books. Perhaps a major reason
for their decision was a growing awareness of theeénsity of the original design, for the
simplest way to make an overwhelming task managealduld have been to divide it.
Whatever the causes, by late September 1831, thedHorouvrage nouveatnad become
two studies.

The first two volumes of the “Democracy in America/ere published in January
1835, less than three years after the return franmerca.58 Tocqueville had accomplished
almost the entire task between October 1833 andnieof 1834. But circumstances had also
favored the project. He had enjoyed almost a yedraahalf of relatively sound health and of
freedom from both professional and family respoitisés.

In 1835 Tocqueville hoped that the final portionhes work would follow within two
or three years, yet the last two volumes were estided to appear until April 1840. In the
next half decade circumstances turned sour, ancdbsiacle after another arose between the
author and his goal.

2 J. T. Schleifer The Making of Tocqueville's Democracy in Ameri2¥ edition, Indianapolis, Liberty Fund,
2000.
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About religion and democracy in Tocqueville book “Bemocracy in America”

In “Democracy in America” Tocqueville, after theefich Revolution, sustains an
original point of view about the link between rébig and democracy and he accomplish that
by comparing America with Europe. Beyond French Baodbpean tradition, this great author
is among first philosophers that take under comatd® the American experience.

“Upon my arrival in the United States, the religsgoaspect of the country was the first
thing that struck my attention; and the longeralysd there, the more did | perceive the great
political consequences resulting from this statehaigs, to which | was unaccustomed. In
France | had almost always seen the spirit of imigand the spirit of freedom pursuing
courses diametrically opposed to each other; bAimerica | found that they were intimately
united and that they reigned in common over theeseouintry”.

For Tocqueville religion is considered as a pdditienstitution which powerfully
contributes to the maintenance of a democratichigpamong the Americahs

During his process of describing the causes thamtaia the democratic republic, he
reduces them to three: accidental or providenaalkes, laws and customs. As he points out
“I here use the word customs with the meaning whteh ancients attached to the word
mores; for | apply it not only to manners propestycalled - that is, to what might be termed
the habits of the heart - but to the various naiand opinions current among men and to the
mass of those ideas which constitute their charaufteanind. | comprise under this term,
therefore, the whole moral and intellectual comditof a people. My intention is not to draw
a picture of American customs, but simply to pauat such features of them as are favorable
to the maintenance of their political institutions”

The main concern is how to maintain liberty in anderatic regime, a regime that
gives the opportunity to the people to expand ttenidencies for equality. Who encourages
liberty? The answer to this question is clear: ‘itbiggion teaches the art of been free”. How?

Since the formation of it, America puts religion &very important place among
political institutions. “The greatest part of Bsiti America was peopled by men who, after
having shaken off the authority of the Pope, ackedged no other religious supremacy: they
brought with them into the New World a form of Ghianity which | cannot better describe
than by styling it a democratic and republicangiel. This contributed powerfully to the
establishment of a republic and a democracy inipafiairs; and from the beginning, politics
and religion contracted an alliance which has ndaesn dissolved. About fifty years ago
Ireland began to pour a Catholic population inte thnited States; and on their part, the
Catholics of America made proselytes, so thathatgresent moment more than a million
Christians professing the truths of the Church ofmie are to be found in the Union. These
Catholics are faithful to the observances of theligion; they are fervent and zealous in the
belief of their doctrines. Yet they constitute thst republican and the most democratic
class in the United Statés”

These been said, we can conclude that religiontdesh a very important issue in
forming the Republic and democracy and continuesadmtain them.

Since the beginning Tocqueville is mentioning theg doesn’'t talk only about
Protestant Christianity but mainly about Irish Gditism that has equality in its essence.
When he refers to the Catholicism, in general, dasa“l think that the Catholic religion has
erroneously been regarded as the natural enemgmbcracy. Among the various sects of
Christians, Catholicism seems to me, on the contrtar be one of the most favorable to
equality of condition among men. In the Catholicu@in the religious community is

® This is the title of the chapter 9, first volumieliemocracy in America.
“ A. de TocquevilleDespre democyie in America“Humanitas” Publishing House, Bucharest, 200817.
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composed of only two elements: the priest and #@ple. The priest alone rises above the
rank of his flock, and all below him are equal”

The secret of this harmony is the separation betwee altar and the politics. “It has
not infrequently occurred that the Catholic prikeas left the service of the altar to mix with
the governing powers of society, and to take haxglamongst the civil ranks of men. This
religious influence has sometimes been used torsdbe duration of that political state of
things to which he belonged. Thus we have seenolieghtaking the side of aristocracy from
a religious motive. But no sooner is the priesthentirely separated from the government, as
is the case in the United States, than it is fdiatl no class of men is more naturally disposed
than the Catholics to transfer the doctrine of dugiality of condition into the political
world”®.

It is true that Christianity introduced equality ime Western World and this is why
Tocqueville thinks that we can’t oppose to thislemary trend.

All the people that he questioned (especially dathariests) approve, in general, the
separation between Church and State. “l learnel suirprise that they filled no public
appointments. | did not see one of them in the admation, and they are not even
represented in the legislative assemblies. In sévetates, the law excludes them from
political life, public opinion in all. And when lagne to inquire into the prevailing spirit of the
clergy, | found that most of its members seemedetoe of their own accord from the
exercise of power, and that they made it the pridéeir profession to abstain from politics”.

Although politics and religion are separated, theth concur to the public wellbeing.

How the religion is put in the service of freedoift®e paradox is that the religion in
fact limits liberty. The religion influence upon lgws is an indirect one: “Religion in
America takes no direct part in the governmentoaiesy, but it must be regarded as the first
of their political institutions; for if it does nampart a taste for freedom, it facilitates the use
of it. Indeed, it is in this same point of view thiéhe inhabitants of the United States
themselves look upon religious belief. | do not\wnehether all the Americans have a sincere
faith in their religion, — for who can search thentn heart? — But | am certain that they
hold it to be indispensable to the maintenanceeptiblican institutions. This opinion is not
peculiar to a class of citizens, or to a party, ibltelongs to the whole nation and to every
rank of society”.

When talking about liberty, is Tocqueville makingnaplay? What kind of liberty he
agrees? A liberty based on mores and beliefs abeaty founded on the limitless self-
sufficiency of human choice? In fact he puts forvarcontrolled, limited kind of liberty. But
to get the analysis to the end, Tocqueville belietreat is the equality the most important
quality met in a democracy because the libertyvésrfrom it.

As Joshua Mitchell points outTocqueville is unequivocal about what will be
necessary for us to live under an equality of fomedather than equality under tyranny: for
that, intelligence will be needed. In this regagden the casual reader of “Democracy in
America” will be struck by his elevation of the Némgland colonies. The reason is clear: he
thought that the success of the American effort tmhasse been due, in large part, to
intelligence. If America had succeeded in bringaiput equality in freedom, it is partially
attributable to the substitution of knowledge fagmninstinct.

> Alexis de Tocquevillegp. cit, p. 318.

®ldem.

"Idem, p. 322.

8 N. Popa, I. Dogaru, Gh.aDisor, D. C. Dinisor, Filosofia dreptului. Mari curenteAll Beck Publishing House,
Bucharest, 2002, p. 517.

° J. Mitchell, The fragility of freedom: Tocqueville on religiodemocracy, and the American futufEhe
University of Chicago Press, 1999.
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The superiority of American democracy is avouchgdhe fact that here, on this land,
never took place a revolution (understood as aabuaitange from a social form to another),
and that even from the beginning things were puhe service of democracy. In America
democracy has comprised not only the material gpbat it conquered the souls too, both
having contributed to the consolidation of demacreglations. In Europe, the situation was
very different - “In no country in Europe has thee@ social revolution which | have just
described made such rapid progress as in Frandejt thas always advanced without
guidance. The heads of the state have made norptiepefor it, and it has advanced without
their consent or without their knowledge. The mpstverful, the most intelligent, and the
most moral classes of the nation have never atenpot take hold of it in order to guide it.
The democracy has consequently been abandonesl woldt instincts, and it has grown up
like those children who have no parental guidamgey receive their education in the public
streets, and who are acquainted only with the \@ceswretchedness of society. Its existence
was seemingly unknown, when suddenly it acquiregresne power. Everyone then
submitted to its caprices; it was worshipped asidioé of strength; and when afterwards it
was enfeebled by its own excesses, the legislatoceived the rash project of destroying it,
instead of instructing it and correcting its vicB& attempt was made to fit it to govern, but
all were bent on excluding it from the governmenhe consequence has been that the
democratic revolution has taken place in the bddgooiety, without that concomitant change
in the laws, ideas, customs, and manners, whichngasssary to render such a revolution
beneficial. Thus we have a democracy, without angtto lessen its vices and bring out its
natural advantages; and although we already p&rdbe evils it brings, we are ignorant of
the benefits it may confef.

Conclusions

Certainly, Tocqueville in his writings he was a arériend to religion. The Catholic
historian Christopher Dawson held that Tocquewligs a greater historian than Thiers or
Guizot, owing “to the breadth of his spiritual wisiand to the strength of his religious faith”.
Tocqueville linked religion with liberty, believeatlie former a necessary encouragement to the
latter, and believed further that the philosopheesy have struck their most powerful blow
for revolution and against order and tranquilitytheir attack on religioh

Historically, there is no doubt that religion playan important, perhaps indispensable,
part in the development of democratic ideas antituti®ns, first in Europe and then in
America. Some political theorists argue, howevbkat tonce these institutions are in place,
they can be maintained on the basis of purely seatdlues. Others contend that if values
derived from religion are removed, the moral pg#lan which democracy stands will crumble.

Since there are in history relatively few instanoeextended democratic politics, with
or without the moral guidance of religion, evalogtithese conflicting claims through
examination of empirical evidence is difficult. Alsmany factors besides religion are
simultaneously at work in all democratic societies.

Religion and democracy will always be to some degmnetension: religion claims to
reveal universal moral truths, binding in some sems every human will; while democracy
requires compromise, serving partial interests asmbmmodating differences of opinion that
may appear logically irreconcilable. The two, ndélveless, have crucial complementary
needs. Religion, as Alexis de Tocqueville obseteed ago, is nurtured by the atmosphere of
social freedom promoted by republican governmemmbcracy, for its part, depends, now
and for the foreseeable future, on values that haveliable source outside religion.

19 A, de TocquevillePespre democrie in America“Humanitas” Publishing House, Bucharest, 2005i6p.
1. EpsteinAlexis de Tocqueville: Democracy’s Guide (Eminemes),Harper Collins, 2006.
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Abstract

Through the hereby survey | have tried to explhamjudicial ways of the parties of a
judicial employment relationship in order to settlee litigation arisen between them and
created by the production of a prejudice becauserd of the parties’ guilt, taking into
consideration the legal boundaries in which an agnent between the parties can interfere
in, given the latest modifications brought to tlaar code through Law no. 40/2011

Key words: patrimonial liability, payment commitment, partieginsent, caducity of
the proceeding in determining the patrimonial liggi

Introduction

The Labor code— Law no. 53/2003 regulates the patrimonial liggiin a different
chapter — the third chapter with the title: “Judadiliability” comprising the art. 253-259
from the Labor code republished in May 2001, follgyhe issuance of Law no. 40/2011.

In the specialized literature, the patrimonialbity was defined as being a form of
the judicial liability which resides in its obligah to make good the material damages
brought to the employer because of and in conneetith their work.

The procedure of determining the responsibilityhef employee towards its employer
for the prejudice caused due to the wrongful nosepbance of the duty obligations has gone
through many modifications.

The common life confronts us with many conductatievis that are not equal as
importance and in a way or another, break whatassidered to be the ordinary course of
things.

Therefore, according to Labor code from 1950 (Laov 3/195€) when the material
liability of the employee was regulated, the wayecover the damage was for the employer
to issue a withholding order with enforceable title

Subsequently, on one hand, in accordance with_#imr code from 1972 (Law no.
10/1972) the withholding order was entitled imputation erdand, on the other hand, such

! Published in Official Gazette of Romania, no. A2&/ch 3£' 2011.

2 Forward Labor code used as Raomanian Labor code.

% Al Ticlea, Tratat de dreptul mungii“Universul Juridic” Publishing House, Buchare€)07, p. 798;
I.T. Stefinescu,Tratat de dreptul mungiivol. I, “Lumina Lex” Publishing House, Buchare&04, p. 680;
S Beligradeanu, |. T.Stefinescu,Prezentare de ansamblii observaii critice asupra noului Cod al mungii
“Revista romai de dreptul muncii” Review, no. 4/2003, p. 72.

* L. R. Popoviciu, N. C. PopoviciuComparative study regarding the delinquent crimired civil
responsibility Agora International Journal of Juridical Sciend®gora University Press, Oradea, 2008, p. 234.
® Published in Official Gazette of Romania no. 58&38" 1950.

® Published in Official Gazette of Romania no. 14&¢Bmber $1972.
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an order could be issued only if the employee-dethiin’'t consent to a “written payment
commitment” that represented an enforceable title.

The current Labor code (Law no. 53/200Bas dramatically changed the possibilities
of the employer to recover the prejudice, the aelyulated way being the conceiving of a
demand on this line before the labor jurisdictiomdies within 3 years from the appearance
of the right of action, pursuant to art. 286(1)téx “c”, previous to the republication.

Following the modifications in the Labor code mfigeed in through Law no. 40/2011,
it was expressly established to the employer awaw of recovering the prejudice through
the consent between the employer and the employee.

Thus, to the text of art. 270 from the Labor cdtlee current art. 254 from the
republished Labor code) were added the new 3 ammhragraphs whose content is the
following:

“(3) In the situation in which the employer noticéghat the employee has caused
damages because of or in connection with his wibr,first will have the right to demand
from employee - through a fact-finding and damagseasment report - the recovery of its
counter value - through the parties’ consent - in more than 30 days since its
communication.

(4) The damage’s counter value recovered throighparties’ consent, according to
paragraph (3) cannot be higher than the equivat#ré national gross minimum wages.”

Consequently, in accordance with the current legien, the methods of determining
and recovering the prejudice brought to the employes well as in the case of the
patrimonial liability as in the case of the retuoond, are the followings:

- parties’ champerty;

- legal action.

1. Parties’ champerty

Previous to the additions brought to art. 270 duglo Law no. 40/20F]1 it is
considered to be admissible the prejudice’s redbgsshe parties’ agreement through the
extinctive intendment of the rules for the contuattcivil liability by bringing the following
points:

- the provisions of art. 295(1) from the Labor eod in its form previous to the
republication — order that there can be applieth wdmmon law title the stipulations of civil
legislation (which, of course, allows the conclusiof any agreement as long as the
mandatory directions and the good morals are resdbred — art. 5 from the Civil Cdfe

- even the Labor code admitted the possibility the parties to reach an agreement
concerning the compensations because - in themooitart. 269(2) - it established that in the
case where the employer refused to compensate nipdogee, the latter could lodge a
complaint to the instances;

- the Constitutional Court itself pronounced oa ame matter through the resolution
no. 24/2008, which - in grounding the constitutional nature inferdiction of any wage
stoppage without the existence of an irrevocabletarder - considers that, on one hand, it is
not infringed the contractual freedom of the coctirey parties that can conjunctly agree on
the methods of execution or redemption of mutudéibabons. Likewise, it is not confined the
employee’s right to willingly consent to the recoyef possible damages caused by him,
without waiting the pronouncing of a court ordefhe hypothesis regulated by art. 164(2)

" Published in Official Gazette of Romania no. 72teary 3" 2003.

® Published in Official Gazette of Romania no. 22&fbh 3% 2011.

°|. T. Stefanescupp. cit, p. 505.

% Forward Civil Code used as Romanian Civil Code.

1 published in the Official Gazette of Romania, panp. 72 from February"52003.
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“makes reference only to the situations where tinpleyee doesn’t willingly cover up the
damage caused to the employer”.

The parties’ agreement must be set down in a de@ot. 1705 from the Civil code)
because it prevents a lawsuit that can occur{@@4 from the Civil code).

But from their champerty — regardless of its demation: agreement, addendum,
convention, etc. — it must undoubtedly reSult

- that the employee admits to have provoked damé&mehe employer, including by
cashing a non-owed amount;

- the description of the damage (in what resides);

- the quantity of this damage and the determinatiethod;

- the ways of recovering the prejudice (its caveough a single payment and on what
date or through installments when receiving theewaigon different dates).

Surely the “champerty” must be signed by bothiparand registered to the employer;
thus given the situation, the instance could ngéorbe referred to by the injured one in order
to establish the quota of compensations and thetwagcover the damage. If however such
an apprehension does interfere in, the instandename to record the parties’ champerty and,
as it was decided — truth be told it was years bgbthe solution suits well for this time also
— “to verify if these champerties don't pursue ammioral or illicit goal, if they are not adverse
to laws, state or parties’ interests and if theyrast the result of a vice of consent”.

Judicially, it was noticed that within the agreeine in terms of the employee’s
obligation to compensate the employer - the fimtldn’t tie himself up but by stoppage of a
maximum third share of his wage and for a periodefriting of payments for 3 years
because the employee is not allowed to abdicat¢heorights stipulated by the work
legislatiort®.

Nowadays, as I've shown above, the admissibilitydetermining the patrimonial
liability by agreement is stipulated expressly Ire tcontent of art. 254 (3), (4), from the
republished Labor code.

In this situation too, the agreement must natyraiket the substantive and formal
conditions of the instrument, and the mentions laate to be included in such an agreement
are the already-indicated ones, by mentioning ph@tious to the demand of the employee’s
consent, the employer has the obligation to drava dpct-finding and damage assessment
report, a report that represents the talking poirniew of carrying out an agreement.

Being about an agreemeng. a concordant consent of the parties, and havingeiw
that the consent’s condition is to be free and camupt, the employee’s refusal to conclude
such an agreement with his employer cannot cotetiéuground for applying measures
against the first one, and the employee, by higsadfto sign a payment agreement for the
damages, doesn’t commit any law misuse.

Concerning the form of the fact-finding and damagsessment report, respectively
the agreement concluded between the employer @andntiployee, can only be under written
form, firstly in order to display the proof of tremployer’s initiative for recovering the
damage by agreement which can be done only bynigsai fact-finding and damage
assessment report, and, on the other hand, theragné must be in written form in order to
present full proof pursuant to art. 1191(2) frora @ivil code, if the damage value surpasses
the amount of 250 RON (approximately 50 Euro) .

The content of this fact-finding and damage assessreport is not regulated and we
consider that it must make reference to the foll@mraspects:

- Description of the employee’s tort;
- Designation of the working duties non-observedhgyemployee;

12 Al. Ticlea,op. cit, p. 830.
131.7. Stefinescupop. cit, p. 506.
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- Description of the prejudice and showing the glatton method of its quota;
- The term within which the damage has to be cotaplecovered up which — according to
law — cannot be less than 30 days.

This fact-finding and damage assessment reportt rhascommunicated to the
employee in every possible way in which it was msule that the employee took cognizance
of its content.

Thus, the employee has the possibility to concludagreement with the employer for
covering up the prejudice brought within a peribdttcannot be less than 30 days from the
communication of the fact-finding and damage assens report. A maximum duration for
the recovery of the prejudice by agreement is tiptilsted; this fact leads us to estimate —
along with other authors — that it is possibleugpass the 3-year period stipulated by art. 259
from the republished Labor code which is not aquefavorable to the employee.

Whereas the mandatory nature of the rules reggldtie work privities, we consider
that the absence of the fact-finding and damagesassent report at the conclusion of the
agreement triggers its invalidity; this fact leadsthe impossibility of using it — during a
possible lawsuit — as evidence in proving the eygets patrimonial liability.

It was asserted that by concluding the agreembatcompensation payment can be
carried out as well as by stoppage of pay as byéllintary payment.

It is considered that if however the payment ofmpensations is carried out by
stoppages of pay, these stoppages cannot surgasimits stipulated as well as by art. 409
from the Code of civil procedure as by the art. 864 257(2) from the Labor code.

It was clearly ascertained that by concluding @greement concerning the payment of
compensations it is called off the term of limitetistipulated by art. 268(1), letter “c” from
the republished Labor coie

We must add that for the period in which the emgd observes the payment
agreement by stoppages of pay or by voluntary gdaptayment, the term of limitation is
suspended, following to develop again the termroitdtion starting with the employee’s first
day of payment delay of the quota from the owed warhoBeing about the installment of a
known debit we’ll have distinct terms of limitatidor each non-paid rate.

It is to be noticed that the law imposes a maximumit of compensations that can
constitute the agreement between the partieelicet 5 national gross minimum wages
which — during the enforcement of this stipulatiermeans a share of 3,350 lei, which is a
share pretty reduced towards the average levéleoldamages produced by the employees.

Naturally, it is possible the conclusion of theegment for the maximum amount
stipulated by law, and in terms of the differenibe employer must address to the competent
labor jurisdiction body in view of binding the erogke to bear the makeup payment, and the
payment agreement and the employee’s knowledgeuif igpay constitute a competent
evidence in settling the lawsuit.

The employee’s agreement cannot constitute a ciemipevidence in establishing the
prejudice’s quota as it was defined in the doctfifieut only in establishing the employee’s
guilt) because the employer must also prove theéagobthe actual suffered prejudice. the
loss of profit, falling on him the burden of proof demonstrating the outlet of the required
values from his patrimony.

It was properly noticed in the doctrine the facatt nothing hinders the parties to
conclude the agreement only on the part from tlegudice’s quota which was agreed upon,

14§, Beligraideanu,Principalele aspecte teoreticgi practice rezultate din cuprinsul Legii nr. 40/2Dpentru
modificareasi completarea Legii nr. 53/2014 Codul Muncij published in “Revista romérde dreptul muncii”
Review, no. 3/2011, p. 39;

> |bidem.

165, Beligrideanuop. cit, p. 41.
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following for — in terms of the difference — the gloyer to address to the trial court in order
to prove the existence of the prejudice and forémeaining difference non-acknowledged by
the employek.

From the interpretation of art. 38 from the Lalwmde, it clearly results that the
employee will not be able to conclude validly ameggnent for compensations in connection
with which the caducity interfered in because ithdoamount to the remission to the right of
refusing the freely execution of the natural oltiiga

We don’t see any inconvenience for the agreemgmtisedure - stipulated by art.
254(3), (4) from the Labor code - to be appliedhe other forms of patrimonial liability,
such as: return bond, subsidiary liability, obligat of bearing the professional training
expenses, etc., but with the following clarificaiso

As regards the return bond - stipulated by aré £26m the republished Labor code —
this is a form of the patrimonial liability that éen’t suppose the employee’s guilt, and for
this reason we consider that it must not be covéredagreement’s procedure stipulated by
art. 254(3), (4) from the republished Labor codel awll not be applicable either the
agreement’s maximum threshold of 5 national grossmum wages.

This conclusion comes off from the fact that teet tof art. 254(3), (4) from the Labor
code makes reference to the damages produced becusnd in connection with the
employee’s work. Or, the return bond arises inddpatly of the employee’s guilt, being
about the gratuitous action of the employer who istakenly — gives the employee
undeserved rights or goods.

It is to be noticed the fact that unfortunatelytimer the lawmaker’s intervention from
2011 through the law of modifying the Labor code A0/2011 hasn't settled the issue
concerning the absence of the agreement with exgctitle nature concluded between the
employee and the employer.

Hence, if the employee refuses to fulfill his parhbonds within the terms and quota
established through the agreement, the employefréasvay to legal action where — as I've
shown above — must prove not only the employeeils gwhich is easy to prove given the
existence of the compensation payment agreemeui al¢o the prejudice’s quota — an aspect
that implies the proof of actual outlet of the reqd values from the employer’s patrimony.

If hypothetically the prejudice was caused throtigh action of more employees, the
agreement stipulated by art. 254 from the Laboreccah be concluded either with each of
them or a single agreement with all the guilty esypks and as far as several refuse to
conclude the agreement or don’t acknowledge tlaeilt,fthe employer has free way to legal
action for their part of damage.

As a conclusion, the institution of damage paymetfirough the parties’ agreement
pursuant to art. 254 from the Labor code - reprssanwaiver from the provisions of art.
169(2) from the Labor code according to which “Mi¢hholdings with damage title caused
to the employer cannot be performed unless the ®rapls debt is overdue, liquid and due
and it was ascertained as such through a finalreembcable judgment®.

2. Legal action

In the situation where the parties don’'t agreethe employee doesn’'t acknowledge
his guilt in producing the damage or, though acKedges his guilt, but he does not agree
with the compensation’s quota or when he plainljuses to conclude the agreement
stipulated by art. 254(3) or doesn’t observe theckaled agreement, the only way - within

7). T. Stefinescu,Repere concrete rezultate din recenta modifigareompletare a Codului muncitRevista
romari de jurisprudetd” Review, no. 2/2011, p. 24.
'8 A. Ticlea, Codul muncii comentatUniversul Juridic” Publishing House, Bucharezdl1, p. 281.
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the injured employer’s reach - is that of referritogthe competent jurisdiction (the court
belonging to his office or residence).

The same legal action is the only possible wayanthe supposition that the misdeed
causing the prejudice represents the outcome offeaction or it's not linked to the work of
the person in question, thus the incidents becares from the civil liability in torf.

It is obvious that in the absence of the partiegteement, that action is one for
performing the right because the employer hasew\d bind the employee in redressing the
damage caused.

The parties’ possibility of going to the instanineorder to determine the patrimonial
liability is regulated expressly as well as by fvevisions of art. 268(1), letter “c” from the
republished Labor code (where it is regulated #rentof limitation for determining the
employee’s patrimonial liability towards the empdoy art. 268(2) from the republished
Labor code that regulates the general term of &b of labor disputes — other than the ones
from (1); art. 211, letter “a” from law no. 62/201Hat regulates the possibility of challenging
the payment commitment of amounts of money withindéys from the date “when the
interested party took notice of the ruled measuwag’;211, letter “c” - from the same Law no.
62/2011 — stipulates that the requests for compemspayment, respectively the return of the
amounts standing for undue payments, can be drgwwithin 3 years from the date of
occurrence of the damage.

Towards the regulations inscribed above, it isedamed a regulation overlap, a
concurrence of regulations that must be explainemtder to know certainly which is the term
of limitation — in the matter of patrimonial lialty — and especially since when does it
develop.

In the first case, we notice a first regulatiomgtlal with the one from the Labor code,
videlicetthe one comprised by art. 211, letter “a”’ Bentence from Law no. 62/2011 that
regulates a period of 45 calendar days where tles @onsidering that their rights were
broken can challenge the payment commitments ¢diceamounts of money.

In some opinion, it was asserted that this legigaext has in view only the situation
of militaries and public servants who — accordiongthie special law — can engage for the
compensations produced due to their mistfed@this legal text doesn’t apply — as it asserted
in another view — to the parties’ agreement regdldty art. 254(3) from the Labor cdéfe
because the payment commitment and the fact-findépgrt are documents with different
purpose.

In the first place, we consider that the text df 211, letter “a”, II" sentence from
Law no. 62/2011 it is confusing as it establishest the period of 45 days starts to develop
from the date when the interested party took cagrie of the ruled measure.

Or, in the case of a payment commitment we cg®&ak about the existence of a ruled
measure, the payment commitment being univocaltgpied in the doctrine as representing
the employer’s deed poll through which he acknogésdthe due debt for having generated
the damage and binds himself to return it withoeeain period.

In relation to the judicial nature of the paymenmmitment, we can’'t agree that the
text of art. 211, letter “a” from Law no. 62/2011s@ applies to “parties’ agreement”
stipulated by art. 254 from the republished Lalbmiec The directions that regulate as well as
the employment legal relationship system as thal lagtions system derived from these are

r|1d

9 A. Ticlea, Tratat de dreptul mungii‘Universul Juridic” Publishing House, Bucharez®07, p. 832.

% Monica GheorgheConsideraii privind termenele de sesizare a ingirjudeditoresti in materia conflictelor
individuale de munt, “Revista romai de dreptul muncii” Review, no. 5/20111, p. 75.

2L A, Ticlea, Codul muncii comentatUniversul Juridic” Publishing House, Bucharezd11, p. 298.

223, Ghimpu, I.T.Stefinescu,S. Beligrideanu, Gh. MohanuDreptul muncii. Tratat vol. |, “Stiintifica si
Enciclopedi@” Publishing House, Bucharest, 1978, p. 215.
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mandatory, of severe interpretation and considaseduch. That is why as long as the legal
text makes reference only to the payment commitnoérdamounts of money, it can't be
introduced in this notion the new judicial institut of the “parties’ agreement” which — by
contrast — represents a reciprocal deed, transatt@md non-provided with executory title.

In terms of the payment commitment referred tohim art. 211, letter “a” from Law
no. 62/2011 we consider that it can’'t be other ttit@one regulated by Law no. 188/1999
concerning the Status of public servants. Thusheénmatter of public servants’ civil liability,
the establishing of their civil liability can alsbe performed by assuming a payment
commitment by the public servant. The special ldwthe status of public servant doesn’t
regulate a special attack method against this payommmitment as it does in the case of the
imputation order that can be issued by the manaigiire public authorities against the public
servant responsible of having committed the prejatideed.

For this reason, we consider that - in the absef@special regulation of an attack
way against the payment commitment - the provisioinart. 211, letter “a” from Law no.
62/2011 become applicable; law that establishesma of limitation of 45 days.

In the silence of law, we must establish the manfrem which this term of limitation
begins to develop. We consider that in the absarice text, it becomes applicable the
regulation of common law concerning the developma&nprescription when are invoked
nullity grounds issued from vices of consevitlelicetthe provisions of art. 9 from Decree no.
167/1958, continued by art. 2529 from the New C4lde, whereas a payment commitment
could be challenged by the employee only on grodmedgnging to vices of consent, such as
the error concerning the extension of prejudiceglgunot being excludede planothe other
situations of vitiation of consent.

On this line, the provisions concerning the depelent of the term of limitation
stipulate that the term will develop from the datieen the duress ended or the deception has
been discovered, respectively from the date whenethployee took cognizance about the
error’'s existence, but not later than the compitettb 18 months from the date of concluding
the payment commitment.

We consider that in the case of issuing a payroemmitment, the active locus standi
- during its challenging - can be owned only by theblic servant because the public
authorities - discontent with the prejudice’s sharknowledged by the public servant — can at
all times issue an imputation order covering thejuslice difference non-acknowledged by
the public servant

Returning to the incidence of art. 211, letter fadm Law no. 62/2011, we ascertain
that it can’t be applied to militaries — based ba Government Ordinance no. 121/1998 — as
this legal text establishes a special period fallenhging the payment commitment, a period
that is applied with priority according &pecialia generalibus derogamtrinciple, the law
regulating the determination and recovery of thejyslice caused by the militaries (O.G.
121/1998) being special in relation to the ovelalN concerning the challenging of payment
commitments (art. 211, letter “a”, Law no. 62/2011)

Thus, according to art. 30 from O.G. 121/1998, pgeeson considering that the
imputation or stoppage were carried out groundjessivith breach of law, as well as the one
who — after having signed a payment commitment ceréains that in fact doesn’'t owe —
partially or totally — the amount demanded by thé,.can bring challenge no longer than 30
days from the date of communicating - against sigea- the imputation order or from the
date of signing the payment commitment.

23, Ghimpu, I. T.Stefinescu,S. Beligrideanu, Gh. Mohanupreptul muncii. Tratat vol. |, “Stiintifica si
Enciclopedi@” Publishing House, Bucharest, 1978, p. 218.

50



THE PROCEDURE OF DETERMINING THE PATRIMONIAL LIABTY. WITHIN THE EMPLOYMENT
RELATIONSHIP

Afterwards, the law establishes the competenddifferent bodies within the military
institutions that settle these challenges; a desplot, in the end, can be brought in front of
the law courts.

As a conclusion, we consider that the text from 2t1, letter “a”, from the ff
sentence - concerning the 45 days period duringtwkiie payment commitment can be
challenged - it is applied only to public servartke specification concerning the moment of
development of the 45-days period which is esthbtisby appealing to the dispositions of
common law in the matter of limitation.

In terms of the regulation comprised in the attl detter “c” from Law no. 62/2011, it
only apparently overlaps with the regulation stgted by art. 268(1), letter “c” and (2) from
the republished Labor code.

Therefore, according to the dispositions of labode, as well as in the case of
determining the employee’s patrimonial liabilitys an the case of the return bond,
respectively in determining the employer’s patrimabtiability, the term of limitation is of 3
years that develops from the date of conceivingitite of action.

Until the apparition of Law no. 62/2011, the momehdevelopment of this term of
limitation was established by appealing to the mmions of common law concerning the
development of the civil liability limitation. Thefore, according to art. 8 from Decree no.
167/1958, the limitation for repairing the damagesed through a misdeed begins to develop
from the date when the injured knew or had to katout the damage and about the person
responsible for it.

Thus, we were in the presence of a subjective mbthat depended on the moment in
which the employer or the employee found out or twafind out about the existence of the
damage and about the person responsible for haainged the damaige

After the enforcement of Law no. 42/2011, we fiodrselves in the presence of
special directions derogatory from the common lastaldishing unequivocally that the
moment of development of the term of limitatiorthe one of performing the deed. Thus, we
are in the presence of an objective moment that deapends on the moment in which the
injured found out about the existence of the dameagye about the person responsible for
having caused it.

3. The issue of notice of default of the debtor irorder to draw patrimonial
liability

In the specialized literature it was stated thahi matter of patrimonial liability it is
“possible” the notice of default of the debtor pplying directions of common laiv

Along with other authof§ we consider that the institution organizing thaice of
default doesn’'t present usability in the matter pattrimonial liability for the following
reasons.

The notice of default is an institution of commaw that intends to ascertain the non-
execution or the non-corresponding execution oftremtual liabilities by the debtor;
establishing the time since when standstill damagesbe requested; the transfer of the risk
of fortuitous ruination of the personal good detewd when the latter stands for the
obligation to givé.

In terms of employment relationship, it would regpent certain usability only the
period from which one could demand standstill daesag

24 A, Ticlea,op. cit, p. 832, I. TStefinescupp. cit, p. 508.

% |.T. Stefinescupp. cit, p. 507

% A, Ticlea,op. cit, p. 833.

2" L. Pop,Teoria general a obligaiilor, “Lumina Lex” Publishing House, Bucharest, 2000345; C. Sttescu,
C. Birsan,Drept civil. Teoria general a obligaiilor, “Hamangiu” Publishing House, IXEdition, Bucharest,
2007, p. 336.
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As a general rule, in terms of patrimonial lialgilithe object of the obligation of relief
of the prejudice resides in paying the counter @afithe caused prejudice. the payment of
compensatory damages.

It must be taken into account the fact that in ¢bhatent of the compensation bond’s
extension enters the actual suffered lass{num emergepand the lucrum cessans (the loss
of profit), so that it can be said that the lospffit is mistaken for the standstill damages.

Consequently, the prejudice consisting of the logsprofit will be fixed as an
attachment when the object of the action - withi@ patrimonial liability - is represented by
the return bond of a good that arrived unrightfiithe defendant’s possession.

On the other hand, when the actor’s obligatioio iseturn a certain amount of money -
being about pecuniary liabilities — it becomes cugent the text of art. 1088 from the Civil
code according to which the legal interests (aeddbs of profit due to the absence of money
from the patrimony of their holder) are due onlynrthe date of the writ of summons.

The procedure of notice of default - in terms afrinonial liability - is all the more
inadequate as specific to the particularity of wamikvities is the subordination of the
employment legal relationship parties, by reasowlath the employer gives instructions and
precise orders for the fulfillment of job duties.

Given the context, we can say that the work pasitare framed in the situations of
immunity from the creditor’s incumbency to put irefdult the debtor, an incumbency
stipulated by art. 1079 from the Civil code.

Even though — according to common law — the naticeefault is also carried out
through the writ of summons, the judicial nature wbrk privites — based on the
abovementioned points — is incompatible with th&ifation of the notice of default, which
means that the loss of profit — in the case of camsptory damages (not pecuniary liabilities)
— can be demanded starting with the date of produttie prejudice, without being necessary
the notice of default.

Conclusions

Unfortunately, the modifications brought to thebba code - in terms of determining
the patrimonial liability and the prejudice’s reevy — fail to represent an essential evolution
of the regulation in that matter.

Among the shortfalls, we have to mention here fdat that the parties’ agreement
introduced by the Law no. 40/2011 doesn’t havexattory title, and the maximum limit of
remedies — of which payment can be carried oututiitcan agreement between the parties —
is fairly reduced.

Therefore, in most cases, for the settlement tifalions in relation with the
determination of patrimonial liability it will beaeded to refer to the law courts.
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Abstract

This study has as object a juridical problem quitetroversial, namely: the legal
framework regarding malpraxis insurances in medaammain and the way in which they are
actually applied. The study regards both the jualiframework existing at present in this
domain, and the legislative proposals that werdioedl for improving the actual legislation.

The author of this study presents also a seriepep$onal opinions regarding this
problem of medical malpraxis insurances and thenges that should be performed so that
the purpose of these insurances to be achieved.

Key words: insurance, medical domain, fault, physicians

Introduction

In the social life, there are certain categoriespobfessions for which the Romanian
legislator provided the necessity to compulsordndude liability insurances, by the persons
that perform them. It is about those professiomal Gability insurances and the persons that
are forced to conclude them are the ones that perfanteresting and complicated
professions such as: physicians, technical exp&tgyers, accountants, architects, building
contractors, evaluators, etc.

We mention that these professions, although beddife quite complicated, implying
a series of risks and great responsibility for thasat perform them. We consider that this is
the reason for which the legislator considered & absolutely necessary to conclude
some mandatory professional civil liability insucas for the persons that perform them, in
order to be covered for these risks. Accordinglypur opinion, it was desired to protect the
practice of the profession of the persons concearet] at the same time, also the protection
of the persons that could be somehow injured by fractice. Through these types of
insurances, it is desired to fulfill a social prot®n role. They have the role to protect the
person insured — physical or juridical — as agaitis¢ prejudices that might be produced to
some third parties following to practicing some fessions, as well as to guarantee covering
those damages brought to third parties through pinactice.

From Law no. 95/2006 regarding the reform in hedHtiimain, it indirectly results the
compulsoriness to conclude medical malpraxis ingtea by the entire medical personnel. At
the same time, in Order no. 346 as Bf Mugust 2006 for approving the Norms regarding
establishing the insurance limits for the supplirat enter into contractual relations with
Health Insurance Houses, it is presented in Annetkat the civil liability insurance in
medical domain is mandatory for all providers ofdical services, medical appliances and
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medicines that enter into contractual relationdwiite Health Insurance Houses. Practically,
Law no. 95/2006 defines the “medical staff’ in a8#2, para 1 of Chapter 1, as being
represented by physicians, doctors of dental meeligharmacists, nurses and midwives, that
provide medical services. In other words, this Istates also who can conclude such an
insurance as insurant, namely:

- physicians, doctors of dental medicine

- pharmacists

- nurses and other categories of medical staff (midsyi lab technicians, medical

technicians, etc)

- medical units (hospitals, maternity hospitals, @olics, sanitarian, private

practice) for their representatives.

In this study, our attention was drawn only onphgsicians that have to conclude this
type of civil liability insurance.

In our opinion, there are contradictions between glovisions of the health law and
the provisions of Order no. 346 as 8f Bugust 2006 due to the following: in the Orderisit
provided that this medical malpraxis insurance adatory for all medical services providers
that entire into a relation with Health Insuranceulles, while in Law no. 95/2006 modified,
it is provided the compulsoriness of this insuraasea condition necessary and essential for
becoming a member of Romanian College of Physicart thus, in order to be able to
actually perform the profession of physician in Roma, even without concluding a contract
with a Health Insurance House (to this extent, 2#@ para 1, point d and art. 3 para 1 from
Law no. 95/2006). The contradiction appears duéhéofact that from the Order it can be
understood that concluding such a contract is restdatory for any member of this College,
but only for those that have contracts with Hedfteurance House. But, in order to be
recognized the quality of College’s member and iaighy, in order to be able to act as
physician in our country, it is mandatory to comguthis medical malpraxis insurance,
according to the legislation in force.

As a matter of fact, employing the civil liabilityn this domain means the
compulsoriness of the offender to incur the prejadsuffered by the beneficiary of the
service, which, in this case, is the patient.

The object of the malpraxis insurance consistdhose indemnifications that the
insurant (the physician in this case) owns as agja@rthird party to which he/she provoked a
prejudice, when exercising the profession.

Mainly, these indemnifications may refer to:

a) material prejudices bore by the patient;
b) moral prejudices suffered by the patient;
c) court fees.

It is important that these indemnifications to ewn by the insurant at the moment
of concluding the contract, having in view also thality that not all medical malpraxis civil
liability insurance contracts cover also the mgmadjudices. There are some companies that
do not include them in such an insurance and sammpanies that require for above either to
conclude a separate contract, or an insurance premnwith a higher value and with the
express specification to this extent in the insceacontract.

A series of contractual clauses are met also, firamhich the insurer obligation to
grant to the patient indemnifications is removexiclieded). Accordingly, the insurant will
have to cover on his/her own the indemnificatioot, lbeing able to force the insurer to do it.
From analyzing many contracts proposed by the am@ companies, we observed that one
of the situations that remove the insurer obligai®the one that refers to the damage claims
formulated by third parties, other than the pasemaims whose coverage the insurers
exclude.
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This clause we do not appreciate as being justtaldlke fact that in the regrettable
situation of the patient’s decease, the family e hext of kin are able by right to claim
damages. Due to this, we consider that the medgiesdons should not accept it as an
exclusion clause of the insurer’s responsibilityt Ibeing just or legitimate.

Obviously, as in the case of any legal contractchated, the contract of medical
malpraxis compulsory insurance will generate rigatsd obligations for both parties,
respectively for the insurer and for the insurdntpractice, one of the express obligations
included in the contract, which is for the insuréintthis case the physician), is the obligation
to refrain from admitting against the third partiencluding against the prejudiced person —
his/her responsibility in producing the prejudiceeVent that could lead to granting the
indemnity. In case he/she would breach this ohbgatthat is he/she practically admits
his/her error or guilt in producing the undesirecerd, the insured physician would not
receive any indemnity from the insurer, even thouwfishe complied with all other
contractual obligations and mainly, with the basie, of payment up to date of the insurance
premiums. We consider that this condition expressiposed by the insurer is at least
abnormal, due to the fact that this insurance ikmed just so that the person that is insured
to protect him/herself for the eventual situationew by error or fault he/she commits a
malpraxis act. Due to this reason, we consider tifiat contractual clause is also not legal.
However, the insurers used it freely, without bemagiced or sanctioned in any way because
they do it. We cannot see the reason for this espstipulation in the medical malpraxis
insurance contracts, having in view the reasomfach such insurances are concluded.

In our opinion, insurance companies profit frora fact that the physicians are forced
by law to conclude such type of professional drability insurance, no matter if the clauses
of the insurance contract meet their requirementsdg if indeed they protect them or not, in
order to perform their job. More so, unfortunately,actual practice it can be founthe
unfortunate reality — in our opinion — that bottsurers and hospital managers embrace as
preferred tactics “deny and defend yourself”. Tiegal advisers warn the physicians that any
admission of any error, or even simply expressiggregret, is equal to an invitation given to
the patient to make a claim.

We consider that this practice is at least aberaaudlt not natural. In our opinion, it
comes from the lack of trust which the medical perel has on one hand on the real
protection which is granted by the actual legiskatin case of producing a medical malpraxis
act, and on the other hand, on the judgement, matud civic education of their patients.

We consider that these concerns are somehowigastifiaving in view the actual
situation met in practice from which it is observdtht actually there is no real legal
protection of this professional category — whickhis medical personnel.

At the same time, it is equally true that we, atgmts, are not sufficiently informed
regarding the rules that a medical act impliesanegal, both for the person that benefits from
the medical care and for the persons that perforiwe consider that at present, we still did
not receive the necessary education regardingagigsct, although we must admit that it is of
major importance for us all.

The patients should give the adequate respedtetoniedical act and to the medical
personnel that performs it, and the latter shoidd &reat with the same professionalism and
respect each and every patient.

More so, it would be desired that in case of bgarmduced some medical errors, the
medical personnel in discussion should inform tla¢igmt as quickly as possible on the
situation occurred.

We consider that this behavior would have a posiéiffect regarding the patients and
could lead to not starting any civil, disciplinaoy penal judiciary proceedings, as case may
be, which would be extremely unpleasant for thegepactivity and existence of both parties
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involved. We think that the actual legislation ilmat concerns the professional civil liability
insurances for the medical personnel should beawgat.

Due to the fact that it is a mandatory civil ligyi insurance, it would be useful that
this insurance to be concretely performed withbetihsurance companies searching ways to
exonerate themselves from their obligations. Awas stated in the doctrine, the insurance
contract has generally at its basis the reciprivaat of the parties that has to be also total.

Actually, we reach to the conclusion that only ofi¢he parties — namely the insurant
— has to exactly comply with the contractual clsuseposed by the other party, on contrary,
he/she will not be able to practice his/her prates$or which he/she trained and obtained a
university degree.

We appreciate that this fact is not right and tthet insurance companies should
comply with their contractual obligations belongitg them and not simply transforming
themselves into persons that collect money funasc@ntrary, we cannot see which will be
the reason and the benefit of concluding such suwramce (mandatory) for the medical act; in
these conditions, we put the question what is the of insurance companies? What happens
with the insurance fund created by accumulatingdhgremiums, taking into consideration
that one of their destinations is just the onedeec the damages suffered by the persons that
had the bad fortune to meet with the insured risk?

From the study performed, we observed that, by, ne medical personnel that
concludes a professional civil liability insurarnmentract and totally complies with its clauses,
paying the insurance premiums to which he/she cdtadhimust receive from the insurer the
adequate indemnity. However, in the practice framauntry there were recorded very few
cases (more exactly 5 cases) in which such indesnitere granted, although the insurant
complied with and fulfilled his/her obligations.

In the last century, the total amount paid to ph&ents from the European Union as
compensation for the medical errors increased, ewlil Romania, only 5 patients were
compensated for medical errors. It is clear thet difference is not due to a decrease of the
quality of the occidental medical services, buit ttheere is a legislation friendly with the
patient in the most of the countries of the Europ&aion. It is not the case of Romania,
where the health ministry acknowledges that “esy hard to identify the moment when the
medical error occurred”. This fact we do not cossids being natural in the actual stage of
human society.

Almost 80% of the European Union citizens percdive medical errors as being a
serious problem in their countries and in 2011,Ebeopean Commissioner for Health, John
Dalli, stated that each of the @reatment ends by unpleasant medical consequénctse
patient, consequences that could be avoided.

Although the number of claims against hospitalsreased in the last century in
Europe, it increased also the number of claimsidensd as without cause. The phenomenon
is due mainly to applying in most countries of theropean Union of a legislation friendly
with the patient found in front of a possible medierror. Accordingly, the procedures of
claiming the malpraxis simplified, and the maximdmit of the damages that can be
required in case of a proven medical error increase¢éhe European Union countries.

In our country also it is tried to change the $égfion in health domain in order to
come to the aid of the medical personnel, but afdts beneficiaries, we hope. In the view of
the new project of the health law, malpraxis is pinefessional error done in performing the
medical act, generating prejudices on the patienglving the civil liability of the medical
personnel and of the hospital.

What it is desired to be changed as against thebsituation?
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1. Actually, the malpraxis acts are prescribed aftgredrs from producing the prejudice,
except for the facts that represent offences. Tghrdhis project of changing the health law, it
is proposed that this interval to be reduced tedry

2. Practically, at present, in all cases, the compgensaf the prejudiced patients was
established by the court. It is proposed to intoadiine possibility of amiable negotiation, fact
that is, in our opinion, to the advantage of bailftips.

3. It is desired that in the future, the insurer vk the one which will take over the
argument produced between the patient and hosgpitalysician.

4. According to the project, the medical malpraxisumness will be put in the situation to
cover both the material prejudice and the moral @ogiested by the patient, a new element
that it is desired to be brought into the new liegisn.

5. The maximum limits of the amounts that can be negliby the patients as moral damage
for the malpraxis causes will be established byMiw@Estry of Health and by the Ministry of
Justice. At present, there are provided minimunitéirso that most physicians are insured to
these minimum limits in order to pay a malpraxisurance as reduced as possible (this limit
excludes the moral damages). Due to this, it iy p@ssible that the value of the malpraxis
insurance to increase

6. Public or private hospitals will answer for, in theew of the project, the prejudices
brought to the patient due to nosocomial infectidosusing medicines after their expiring
date or to known defects of medical appliances.

7. Both medicines producers and medical appliancedusers will have to be liable for the
prejudices produced to the patients by the hidtemsfof their products

8. Itis desired that the medical personnel answes falr the errors that include negligence,
imprudence or insufficient medical knowledge, as iprovided in the proposals of changing
the actual law

Conclusions

In conclusion, we consider that the actual leg@hain what concerns the professional
civil liability insurances of the medical personsebuld be improved.

In what concerns the insurance companies that edactuch insurances of medical
malpraxis, we think that there should be, at natioevel, a more rigorous system of
controlling their activity, especially that theycesve yearly the necessary authorization to do
it. It could be that they do not receive this auitteation, if they do not comply with the legal
conditions necessary and it is observed their gitemnd effective exoneration without reason
of responsibility.

Also, the legislator would have desired to paytdyeattention to and to issue a
legislation through which to give the same impottamoth to medical personnel and to
physical persons that can be prejudiced throughaicemedical acts to which they were
submitted to. We consider that it would be deseathlat both the latter and the medical
personnel to feel really protected by law.
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Abstract

France is one of the European countries with a dempadministrative organization
due to its large number of territorial collectives type. The aim of our study is to highlight
the way in which the French state is organized fittve administrative-territorial point of
view, following the administrative reform which koplace in 2010, the competences of
territorial collectivities, as well as the relatisrbetween them and the European Union.

Keywords: state, territorial collectivities, competences, tharopean Union.

Introduction

The analyze of constitutional and legal provisiawmcerning the way in which
France is administrative-territorially organized @lved us a complex system, with a large
number of organization forms both in the Metropaisd overseas territories, which make
this country a unique example of administration amahe European Union states. The
political, constitutional, administrative as wels @conomic evolutions determined the French
Constituent to reshape territorial collectivitiggying them a new shape in 2010.

French local and regional diversity

France is an unitary state, with a complex adnmiiste-territorial organization.
According to the provisions of the Constitution, @learly distinguish between: collectivities
located in the Metropolis, which include the Hexagmnd Corsica. These collectivities are
regulated by Art. 72, Art. 72-1 and Art. 72-2 oftl&i XIl of the Constitution; overseas
collectivities, regulated by Art. 72-3, Art. 72-Art. 74 and Art. 74-1 of Title XII of the
Constitution; New Caledonia, regulated by Title Dtf the Constitution.

According to Art. 72 of the Constitution, the téorial collectivities of the Republic
are the communes, departments, regions, sui germhestivities and overseas collectivities
provided by Art. 74.

In France, there are a total of 26 regions in whilchre are 22 regions in metropolitan
France, including Corsica, which enjoyed a spesiatute ever since 1982 and 4 regions
overseas (ROM). The regions correspond to admanigér territorial units, which differ from
the ancient historical provinces. Since 1972, thgian has been acknowledged as a legal
entity but not as a local collectivity, but as @i institution whose purpose was to bring a
contribution to economic and social developmenthaf region. The region has a Regional
Council and an Economic and Social Committee. Thgiéhal Council is entitled to make
decisions over the budget, while the Economic apcles Committee has a consultative role.
The Regional executive also comprises an Officasising of the president of the Regional
Council and several vice-presidents charged witttifip competences in a certain area of
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expertise. Alongside the Regional council, theeesaveral commissions. The region also has
administrative services designed to apply the igsliiecided by the chosen ones.

French departments are administrative divisions,ayia Prefect and administered by
a General Council. The General Council is an etedepartment assembly. Today, in France
there are 96 metropolitan departments and 4 ovemepartments (Martinique, Guadalupe,
Guyane Réunion and Mayotte). Metropolitan departsane given numbers based on their
alphabetical order (01 Ain, 02 Aisne etc.). Cordiees 2 departments (20A — Corse-du-Sud
and 20B — Haute-Corse).

The basic collectivities of local administrationkrance are the communes. In France,
we distinguish between the following categoriescommunes: a) rural communes, which
also divide into communes with a population beldv@@ inhabitants and communes with a
population of more than 3500 inhabitants and baarbommunes. At the commune level
there are two representative authorities: the MpalcCouncil and the Mayor. The Municipal
Council is the deliberative authority, with a gealetompetence, that works through public
meetings. The municipal advisors are elected bgctliuniversal suffrage, for a 6 years
mandate. The General Code of Local Collectivitippaants in Art. L2121-2 the number of
advisors for each commune, depending on the papalatimber.

In France, there is a distinct category of colietiés that is overseas territorial
collectivities. These overseas collectivities (DOMve been created by Law of 19th March
1946, while the overseas territories (TOM) havenbaggpointed by the Constitution of 1946.

Appointed by the Constitutional Law of 28th Mardd03, Art. 72-3 presents the new
constitutional architecture of the overseas emstitiEhe new constitutional provisions try to
reconcile the entire affiliation to French Republidth the territories’ diversity and the
populations’ aspirations, taking into account theentity and distinctiveness. The provisions
of Art. 72-3 aim to acknowledge within the Frenapple some overseas populations: “The
Republic shall recognize the overseas populatioitisirwthe French people in a common
ideal of liberty, equality and fraternity. Guadgb@) Guyana, Martinique, La Réunion,
Mayotte, Saint-Barthélemy, Saint-Martin, Saint-Reeet-Miquelon, the Wallis and Futuna
Islands and French Polynesia shall be governedtlnyea73 as regards overseas departments
and regions and for the territorial communitiesigetunder the final paragraph of article 73,
and by article 74 for the other communities”. Canagy the French Austral and Antarctic
territories, they have their own regime, regulated Law of 6th August 1955. French
Polynesia and New Caledonia make the so-calledseasrcountries (Pays d’outre mer au
sein de la République”). By means of local refetendwhich is going to take place in 2014,
these two entities will decide if they continueptart of the French Republic.

In the overseas departments and regions, lawsedations are legally applicable.
They can be subject of certain adjustments reladegarticular features and constraints of
these collectivities. The Overseas territorial camities to which the 72article applies shall
have a status reflecting their respective locaredts within the Repubilic.

In 2010, there was a serious administrative refdrhus, Law no. 2010-1563 aimed to
reorganize the territorial collectivities on twoesx 1. departments-regions; 2. communes and
inter-communality. The law put forth the followinggw elements within the organization of
French collectivities:

Law no. 2010-1563 focused on the reorganizatiorteofitorial collectivities and
introducing the following new elements within theefich administration:

- to create the institution of territorial adviseho will be part of both the general council of
his department and the regional council. The taiat advisor will facilitate a better

coordination between the actions undertook by deyparts and regions, in compliance with
their competences, particularities and trumps: gheximity to department and the future
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strategic perspective for the region. The terrdloradvisor will be the one and only
interlocutor between different territorial actofse mayors in particular;

- to reinforce the exercise of local democracy ppanting the universal direct suffrage in
order to elect the communes’ delegates within tmeraunitarian councils;

- to adapt the structures to territorial diversily means of applying a new device for
commune merging and a procedure designed to reglepgrtments and regions, by means of
introducing metropolitan poles and creating methspo

- these new communes will stand as a new devicecbonmune merging. These new
communes will be created only with the consentllofnanicipal advisors or with the consent
of people in each commune,;

- to build Grand Paris. Grand Paris is an urbagjas@nd economical, of national interest
project, which integrates the strategic territoriesile-de-France region. The aim of the
project is to strengthen the economic activityha tegion, regarded as a leading horse for the
entire country development;

- to develop and reduce inter-communality, by meahsegrouping the collectivities on
volunteering basis and by means of suppressindetiets of inter-communality that became
useless. Law no. 2010-1563 related to the RefornthefTerritorial Collectivities makes
distinction between EPCI and the territorial cdilaties groups;

- to build a single collectivity in Martinique an@duyana. The single collectivity is a new
category of territorial collectivity, which resultefrom the fusion between the regions and
departments in Martinique and Guyana.

The relationship between the levels of powers in Bnce

Territorial collectivities can't be really governaghless they exercise their own

competences, which differ from those of the st&ee administration depends on the
existence of certain devices meant to properlyycaut these competences. Those devices
consist of three categories: human (the adminig&ragtaff), financial (financial resources)
and material (goods).
In the manner provided for by an Institutional Aexcept where the essential conditions for
the exercise of public freedoms or of a right gntgad by the Constitution are affected,
territorial communities or associations thereof makere provision is made by statute or
regulation, as the case may be, derogate on amrrieyggal basis for limited purposes and
duration from provisions laid down by statute oguiation governing the exercise of their
powers.

The constitutional provisions expressly state tiwhenever powers are transferred
between central government and the territorial comitres, revenue equivalent to that given
over to the exercise of those powers shall alstdresferred. Whenever the effect of newly
created or extended powers is to increase the dkpem to be borne by territorial
communities, revenue as determined by statute dialbllocated to said communities.
Equalization mechanisms intended to promote equlaétween territorial communities shall
be provided for by statute). The regional and l@dhorities are legally based on the General
Code of Territorial Collectivities (GCTC).

Regions, departments and communes have only admitrigtive competences

Regions have no legislative competences. Their riuaictions are exercised through
the execution of their budget — for which they havieroad autonomy within the parameters
set by national law. There is no hierarchy betwesgional and local government. Possible
conflicts on the scope of competence of the regmrihie conformity of their decisions with
the law and Constitution are solved by independeministrative courts, based on actions
brought by any person having standing, or by thgioreal prefect. The budget and its

62



THE RELATIONSHIPS BETWEEN THE FRENCH POWER LEVENIS PHEIR RELATION WITH THE
EUROPEAN UNION

implementation are subject to the control of indef@nt regional financial courts. The
Regions have competences in areas such as: edudaigbh schools and establishments for
specialized education), regional planning, transfsmhool transport and road transport, rail
transport — TER, TGV), economic development (mamege of EU Structural Funds,
economic aid), environment (regional air qualitsrpl, cultural affairs (regional museums).

The departments have no legislative competencessilite conflicts on the scope of
competence of the departments or the conformitytheir decisions with the law and
Constitution are solved by independent administeatiourts, on the basis of actions brought
by any person having standing, or by the prefeloe Departments have competences in areas
such as: education (secondary schools), economielafement (direct economic aid
complimentary to that of the region), town planpirgnvironment (departmental waste
disposal plan), etc.

Like regions and departments, communes have naldtige competences. The
communes have competences in areas such as: saifale (shelters for the homeless),
planning (preparation of territorial consistenchemes), education (primary schools), school
transport, environment (drainage, distribution ohking water, collection and processing of
household waste), culture (municipal museums,tertisaching schools, municipal archives).

Municipalities, departments, and regions are fieancprincipally by central
government transfers, by autonomous taxation, Werotsources of financing, and by
borrowing. The collective interests of local andiomal governments are represented vis-a-
vis the state by three bodies: The Associationreh&h Regions; The Assembly of French
Departments; The Association of French Mayors. Atiamal level, the French Senate
represents the interests of territorial authoritist, the minister of the interior, the General
Directorate of regional and local government hagrgyortant role in issuing circulars for the
interpretation of state legislation relevant toioegl and local government. The national
government appoints regional and departmental

Prefects and sub-prefects to represent the state #te departmental and regional
levels.

The relationships between the French collectiviteesd their relation with the
European Union concerning the relations betweerFtkach territorial collectivities and the
European Union, they are carried out through speetsocieties. Most French regions have
opened offices in Brussels, either one per regiobyogrouping themselves. The ARF has a
mandate to represent the interests of French regod to promote their actions in several
EU institutions such as the Commission, the Eumogealiament, and the Committee of the
Regions.

The AMF nominates the mayors to the Committee eRlkgions and is represented in
the technical assistance group of the French Ditegto the Committee of the Regions. The
association has a European Committee specializifglbissues, which provides information
to the regional associations represented by a mayibre Committee. The AMF also has an
office in Brussels that provides a contact withimas EU institutions. Since December 2005,
the European House of French Local Powers hasrpeefb a liaison and lobbying function
between local authorities as a group, and the Bié Waison provides information to its
members by processing news, participating in mgstisompleting minutes and notes, and
issuing a bi-weekly electronic newsletter. It alsopports the activities of the French
delegates to the Committee of the Regions by peating in the meetings of the
commissions inside the Committee and eventuallgihglto prepare the plenary sessions. In
its role of representing the interests of localhatties in the EU, the Maison enters into
relations with several EU institutions and expresgie opinions on several matters. In
October 2007, it was decided that the General &@efor European Affairs (SGAE) would
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establish a closer relationship with the ARF, AlRbd AMF. The SGAE will meet regularly
with the delegates of the territorial associaticesponsible for European affairs.

Conclusions

1. Despite the administrative reform in 2010, Fearg still a unitary state, strongly
centralized. The territorial collectivities sharéhwthe State the territorial administration and
facilitation, the economic, social, cultural andestific development, but they also cooperate
for environmental protection, improve the qualitiylibe, and fight against the greenhouse
effect through a rational use of energy resources.

2. The assignment of competences between the &tdteocal collectivities is clearly
defined by legislation, so each competence aredhendecessary financial resources for their
accomplishment are totally assigned the Statectimemunes, departments or regions. Only
by way of exception, certain competences are sharesgveral territorial collectivities.

3. French territorial collectivities do not estahblidirect relations with the European
Union; they act only through the agency of speralisocieties that advocate for the interest
of communes, departments or regions at the Europetitutions.
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Abstract

This paper presents socio-inter-cultural as a mdtiogical construct for analyzing
the complex phenomena that occur in education dtiual diversity, specifically in the case
of the Indigenous Autonomous University of Mexikie,oldest university in the intercultural
universities system in Mexico. It is studied thitoutg history and specific cases the influence
of different political spheres and microspheres gander, class and ethnicity and the
intertwining of intra-sociality, the intra-culturadnd inter-cultural that allows understanding
what happens in this institution.

Keywords:  Socio-inter-cultural, inter-cultural, intra-cultuda intra-social,
Indigenous Autonomous University of Mexico.

Introduction

Currently, in this globalized world it is observdtht major changes are being given
invariably, in a complex skein in which intertwieeonomic, political and social macro
spheres and microspheres of gender, class andagththat weave the social tissue.

1. Socio-intercultural

Currently, in this globalized world it is observidtht major changes are being given
invariably, in a complex skein in which intertwireconomic, political and social macro
spheres and microspheres of gender, class andaiggtthat weave the social tissue.

Civil wars in the Middle East, student protests antfural globalifobics, restructuring
of global economic blocs, re-emergence of the Eagtewers and decolonization movements
in Latin America are just some of the most visitaets from Mexico in recent years. These
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and other phenomena are linked synchronously arcasgnously with the dynamics of the
cultural, intra-cultural, intercultural and intraeetal processes. The analysis of these
processes, from the macro and microspheres, leadbet proposal socio- inter-cultural
approach addressed in this work and shown scheatigtic figure 1.

Figure 1. Sociointercultural analysis scheme

DIMENSIONS INTRASOCIAL INTRACULTURAL | INTERCULTURAL

MACRO
SPHERE
Politic, social, SOCIOINTERCULTURAL
economic
MICRO SPHERE
Gender, class,
ethnic

Source: Authors' construction

To this end, one of the first analyses to be daseth do with the distinction between
ideal theoretical issues and practical realitiest thre happening. To analyze ethnic and
cultural diversity in global and local contexts vitably leads to consider and combine 1)
utopias, having or not hidden agendas, for someepse and ideals to others and 2) what
many forget: the realities reflected in the praetichowever raw they are. Both aspects are
sometimes so excluding and other intermingled, gpased and superimposed, but it is
undeniable that the results are part of the dynaihiat societies cannot control.

Another aspect to consider is that in societies grdy are observed intercultural
processes as there are inter-cultural, intra-ailt@and intra-societal dynamics that could be
more intensive at some point in the relationshipsveen cultures. In other words, when
caring for society or culture in isolation, it cae committed a regrettable mistake. From a
bourdian perspective, the first ones are structuvégd the two types of relationships: the
force, based on the use and exchange values cgyvaoninterwoven, other type of sense
relationships, responsible of organizations foatiehs of meaning in social life. This last one
is referred to the cultures participating in the®dafcia Canclini, 2004: 32).

Thus, there are two concepts that have been warkedxtensively and concretely
defined. For Garcia Canclini (2004: 32) societycanceived... as a set of more or less
objective structures that organize the distributainthe means of production and power
between individuals and social groups and thatroete social, economic and political
practices (Garcia Canclini, 2004: 32). On the otteerd, from the many existing definitions
of culture, it is taken the formulation that Gas¢B804) develops around the interaction of
indigenous cultures with the involving national iebg, i.e. he presents a concept of culture
considered as the observable result of human Bgtiend not as a series of elements,
representations and values simply available andrdow to some authors, determine human
action.

Our concept departs from the fact that the curcentext of the interaction [...] often
puts people at several possible alternatives -tibadl ways, conventional ways of acting
observed in and adopted from the surrounding socidtis situation gives to the person the
freedom to reproduce their culture in identical way modified and inspired by foreign
models or external examples to their society. Calttonsidered as a result of the activity is
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therefore not a stable entity, but evolutionary sdoealization and particular aspect depends
on the choices that its members take in every mowfaheir act (Gasché, 2004: 3).

Thus, the socio-inter-cultural is the dynamic rielahip of various societies, with
their cultures by attending regional, national mstitutional events, as part of their political
history. It poses as a hologram with dynamic effebetween the microstructures and
macrostructures, in totally interdependent aspé¢t®dless to say that this proposal is how
considering the concepts of society, culture ahdieity beyond indigenous peoples and it is
now taking place in a dilemma where dynamic maaadinguistic boundaries, religious
and territorial factors are no longer defining csiba.

2. Political, social and economic macro spheres

Studies of ethnic and cultural diversity involvgasts that come from the political,
social and economic macro spheres. Many of themmespond to inter-culturalism or
multiculturalism of every nation that is the pulghiclicy related to what a country wants to do
with their ethnic and cultural diversity at the &mt also has to do with the dynamics of the
globalization’s phenomenon in turn, which the ferad economic outlook cause changes
because they are handled by interests beyond tia& Neoliberalism and the paradigms of
late capitalism are often attempts to dominatestaal economy in local contexts.

A. The microspheres: class relations, gender and ethnicity

Ethnic inequality is a complex and multifaceted mdr@enon that meets structural and
cultural features at the same time and says thiaiaat three dynamics can be distinguished:
class, ethnicity and gender, which make up thegyilof structural principles of collective
identities that are vital to understand schools @heér educational institutions. In this context
it is necessary to understand ethnicity as an a&tpiclitical organization whose symbols give
meaning to the ordering of life (Rubinelli, 200268). Ethnicity refers to a group with a
political project that based on a cultural heritagecomes a social reality and forges a
historical process (Korsbaek and Alvarez Fabel@22098).

As for the class, in this context is necessary ate nthat Bordeau and Passeron
(2001:20) classes not only differ in relation tagwction, ownership of certain assets, but
also for the symbolic aspect of consumption. Is #ense, the production and consumption of
higher education for cultural diversity structuiéfetent social classes. With regard to gender,
even if what there is to discuss the same is veoady brief reference is made, for Brigida
Garcia Guzman (2000): ...Gender refers to the sadioh@l construction of sexual
difference, thereby alluding to the set of symboépresentations, rules, norms, values and
practices that each society and culture collectivehde from the bodily differences between
men and women. The sex / gender system establisigslines governing the social relations
between men and women, who generally at a disadganto the latter, define what is
considered masculine and feminine and establishetaddr each sex at different levels of
social reality (Garcia Guzman, 2000: 23).

In this section it is necessary to include theessirracism, which does not consider it
an anthropological universal, for its historicalpeassions have been as diverse as their
definitions. However, in this case it is importéminote that their specificity is in the time and
space in which people live (Castellanos Guerrefif)12 165). As mentions Apple (2002)
“...race is not a stable category. Issues such as itMmeans, how it is used, who uses it, how
it moves in public discourse and its role’s perfanoe in educational policy and social policy
in general are contingent and historical (AppleQ20247). The social practices of racial
classification are elaborated and contested byegoand within institutions for personal and
collective actions.

In Mexico, the milestones of its manifestations eskonial domination, the formation
process of the nation, the influence of nineteesthtury racist theories developed in the

67



E. Guerra Garcia, J. G. Vargas-Hernandez, F. Rdartinez

United States and its relationship to revolutionaayionalism and neoliberalism (Castellanos
Guerrero, 2001: 166).The rejection of the Indiamnid immersed in the Mexican educational
policy and even if it seems contradictory, racisasts in various forms and sometimes more
raw in the institutions that are called intercuddur

B. Intra-social

A lot of aspects in higher education for culturaeilsity have to do with intra-societal
issues, participation or not of new information atmmmunication technologies (NICT),
issues of poverty of communities, participatiorpoiitical parties, community development,
good living, monitoring of constitutional law, angmthers, are of great importance in the
analysis of ethnic and cultural diversity. In tlaisea there are also studies on the laborers,
hired labor force, labor markets and all mattefateel to economic prospects, political and
social, macro and micro level to determine the miagon of the Institutions of Higher
Education. The issues largely intra-societal showatcertain extent, the complexity of
intercultural relations and highlight the uncerteis and difficulties in determining any
aspect of society.

C. Intra-cultural

Societies are composed of men and women who iretyoproduce and eventually
renew their culture, influenced either by the attilee memory and the new intra needs, as
well as the influence of the periphery. That isynét groups and cultures are not a uniform
whole, therefore the analysis of cultural diversigcessarily leads to study the dynamics of
internal changes, the intra-cultural, as intra-ethreferring to the different ways the members
of an ethnic groups or culture manifest or notrthaentity, trying to make changes or not,
whether trivial or structural, motivated or not dper ethnic groups or cultures.

Hence, the intra-cultural take a larger role in stedy of the phenomenon of ethnic
and cultural diversity. Now more than ever, it igficult to conceive of ethnicities and
cultures as homogeneous and static entities fdysina

D. Inter-cultural

It is important to consider in this area, that sleio-intercultural dynamics not always
are reconcilable differences between cultures anteimes the world views of each one are
immeasurable. Hence, it is found in these casdstltea members live in different worlds.
Some relationships can lead to interactions wittiage types of rationality, but either the
dominant culture tends to prevail or to demand taminated culture gives up in its
perspective.

Thus, intercultural processes can be observed myrddferent ways. It depends on
the symmetries, balances or imbalances of the regltinvolved and the intentions in
relationships. Many of the inter-cultural proposale based on ideal targets and to ensure the
character with which they are expressed have bédedaadjectives that define their context.
There is talk of real inter-cultural, scientifiqpidirectional, between the indigenous, critical,
functional, in fact, desirable, of paper, cosmmpigable, productive, positive, internal, and so
on. In practice it is found that inter-cultural pesses are rather aculturals and as fair acts,
symmetrical, consistent and responsible not orgyeat intention - seemingly innocent - and
a purpose in the present circumstances, is a tligteh to reach (Ochoa Zazueta, 2002).

Often the educational proposals that are limitechter-cultural processes eventually
involve actual violence they face daily to cultlyatlissimilar, which always occur in
circumstances unfavorable to someone because ibrdfavhe integration processes,
submission, contingency and in the event of tertitonais detriment of the ethnic societies
involved. These processes may be more or lesssingem their relationship until the case of
multiculturalism, where autonomy and respect fdtural values outweigh the exchange.
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3. Indigenous Autonomous University of Mexico

On December 5, 2001 was founded the Indigenousnamous University of Mexico
(UAIM, the acronymic in Spanish), an inter-cultunastitution of higher education with legal
personality and its own assets. Currently, UAIM tiage locations, the first, headquartered
in Mochicahui in the municipality of El Fuerte, dher in Los Mochis in the municipality of
Ahome and third in the town of Choix, all located urban areas in the northern state of
Sinaloa in Mexico.

Its origin is the outcome from a series of politiegreements that occurred in the
State of Sinaloa, but originated mainly thanksh® Yision, tenacity and perseverance of the
anthropologist Jests Angel Ochoa Zazueta and @@bpeople who invested much of their
life in what was initially a project, and is nowreality very different from the dream of its
founders. "It's a crazy dream, for sensible peb@ehoa mentioned at the beginning of the
project.

The emergence of UAIM is significant in many wajtsis the first institution of
higher education oriented to the attention of iedigus peoples recognized by the Mexican
federal government. It is the oldest among all othat are now recognized as Inter-cultural
universities in Mexico, so that its operation iseerence taken as positive or negative for the
other. It originates when the economic globalizatmyocesses is fully implemented, in the
period of political change and it is part of thesmnndigenous approach that was formed
starting in 2000 in this country.

UAIM is an institution that originated being inndiwe and motivated the search for
alternative education models in order to addre#isral diversity in higher education, but the
clash with the structures of state and federal govent, especially with those of education
led to its inverse transformation to be at thisetimith the same practices and vices of the
other institutions of public higher education in itm.

The initial educational model was dismantled bitdity It was based on self-managed
learning where the Academic Holders (students)dingl the knowledge, supported by
research techniques, advice from facilitators, nmi@tion and communication technologies
like the Internet and other informative scenaridsw, it has become an institution with a
conventional academic framework returning to theufoof students attending to teachers and
from learning to teaching. This aims to be accestllty the relevant bodies of the Secretariat
of Public Education (SEP) according to the curstatf members.

The aims of the UAIM have changed over time. Thiéialnaims were aimed at
“...influence the development of rural communitiesveg the human resources, regional
natural vocation, research and application of smemevitalization processes supported by
social development, in which education plays aileadole (Gobierno del Estado Sinaloa,
2001:2). Now its interest is no longer anthropatagibut its central purposes are their
academic accreditation, as the current vision stdteligenous Autonomous University of
Mexico is a cultural institution with accredited usational programs, graduates socially
recognized, certified systems and processes; ddased academic bodies that generate and
apply research and knowledge to solve relevantabqgmoblems (Universidad Autbnoma
Indigena de México (UAIM), 2011).

It is emphasized here that despite the lofty gtas has haunted this institution since
its founding, the relationship with indigenous regazommunities, thgoreme maygohas been
subdued, with few political concessions to indigegeople and reducing their cultural
identity to a mere cultural folklore aspects. ThalM offers four educational programs in
engineering: computer systems, quality systemgstoy and sustainable development and
five undergraduate programs in social sciencesal rigociology, community social
psychology, law, tourism business and accountirilgeducative programs have duration of
four years after high school. It also has someuataprograms.
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The institution has a current enrollment of abo@50 students, who are called the
Academic Holders from a cultural melting pot of mdhan 15 ethnic groups in Mexico. 45%
of them are low-income mestizos while 55% are bedrito some of the ethnic groups. Table
No 1 shows the distribution of enroliment excludindigenous mestizos.

Table No. 1. Indigenous origin of students at t#dNJ in the cycle 2011-2012

Ethnic % Ethnic % | Ethnic % | Ethnic %
Group Group Group Group

Yoreme | 42% | Jiaki 4% | Mame 2% | Trique 1%
Ch'ol 8% Zapoteco 3% | Mixe 1% | Mazateco | 0.5%
Mixteco | 7% Cora 2% | Nahuatl 1% | Mocho 0.5%
Raramuri | 6% Zoque 2% | Tzotzil 1% | Totonaca | 0.5%
Chatino | 5% Tepehuano | 2% | Tzeltal 1% | Guarijio | 0.5%
Huchol 5% Chinanteco | 2% | Mazahua | 1% | Otros 1.5%

Source: Construction of the authors from conductiugveys and additional data
provided by the school administration of UAIM in1ZD Note that the percentages between
indigenous people are calculated without taking axtcount the mestizos. Data from 2010.

According to historical data, coverage of the imsibn is very broad because the
academic holders are coming from over 10 MexicaateSt The conventional language
spoken at the Institution is Spanish. However sithoteworthy that, even when oral and
written domains are widely dispersed, about 75%lnafigenous Academic Holders are
bilingual, while the facilitators (teachers), oo is indigenous and speak Spanish and
yoreme mayoThe organization currently has about 100 fat¢dits, 75% hold full time and
25% cover subjects for hours.

The challenge of UAIM continues and is to solve htmvmake the institution a
generator of symmetric socio-inter-cultural prassicand dynamics between indigenous
cultures and Western culture that goes beyondréieirig of individuals for the labor market
of capital, without the isolation of their commueg or their ethnicity. The imminent danger
Is that, contrary to their aspirations, it becoraes of the institutions of advanced esophageal
existing process (Diaz Polanco, 2006).

4. The policy in UAIM macro sphere

The ethnic map of Northwest Mexico is quite complex which it was observed
records of native expressions that are not confiteethe geographical boundaries of the
Mexican states. In Sinaloa, tgereme mayanhabits a dispersed way mainly in the northern
region, but their people are also in Sonora. Is Hrea referred to there are Younger’s with
great potential and interest in training as acadepwho by the historical conditions of its
economic subjection to 1998, did not have a realishance of joining a higher-level
educational program.

This year, neoliberal education policies had madeificant progress towards the
consolidation of the "quality education”, as it leeen implemented in public universities a
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number of strategies seeking to align with thelestbbjectives. Among them were the
implementation of the admission test and the irsea tuition fees for the state to decrease a
portion of its responsibility to finance universityocal universities of Northern Sinaloa were
no exception and begin to implement faithfully thstitutional arrangements promoted by the
Secretary of Public education (SEP, by the acrooymi Spanish) generated significant
changes in the conformation of enrollment.

This meant that all the indigenous students remainof the possibility of entering
any college options for two main reasons: firsgraination of the National Center for Higher
Education Assessment (CENEVAL by the acronymic par8sh) designed by and for
predominantly middle-class mestizo and urban locatdoes not give any possibility for
indigenous youth to resolve satisfactorily becatise test has been found far from their
worldview and its cultural profile. Second, the rie&sing of tuition fees significantly
increased family costs in education because uniiessare located in the main cities,
students from the small villages and rural commesihave to pay daily transportation, food
and school fees, they were directly disadvantaged.

The education policy of “quality”, uncovered thecial and cultural asymmetries in
relation to young people from indigenous commusitidt also evidenced unequal
opportunities for access to higher education prograinequality with which they were
treated and exclusion to which they were subjedtiede it was observed it became clear how
the dynamics in the political education clearly keat the destiny of youngpremedeft then,
excluded and out of higher education. In the sap® 1998, a mixed group of academics
attached to the University of West (Universidad @ecidente, UDO), observing this and
other adverse events to the indigenous communitidse region, proposed the project "New
Frontiers Mochicahui" that led to the founding oAlM.

The dynamics in the political macro sphere gives tb beginning of the Institution,
as this came at the beginning of the administratfo@overnor Juan S. Millan who saw in it a
new form of relationship between the State towdlds peopleyoreme mayowhich had
traditionally been given through the promotion otial programs that had little impact on
communities and previously only had enriched sofffieials and indigenous leaders. This
also coincided with a new generation of Indigenpasples who one way or another had
completed his studies through high school but aksd the opportunity of being bombarded
by the media. That is, there was a demand fronetliesng people for higher studies.

These demands had been clear and there were evgnfaiad attempts before the
UAIM was created in December 2001. In Mexico, idhiaeen difficult to create these
educational options although there have been manjeqts, applications, petitions and
representations that indigenous across the courdawe been made to establish education
centers according to their ethnicity, the responas unfavorable (Sandoval Forero, 2002:
17). Thus, the UAIM was forged in the macro podtisphere of Sinaloa State Government,
not without internal political groups offered redaisce, as many critics of the project criticized
the opening of this institution having other unsiges in public character in the region. By
August 1999, UAIM still being the Institute of Amtipology at the University of the West,
admitted the first 350 students, mostlgreme mayhat gave birth to the first university
activities.

5. Federal policy and the CDI

The emergence of UAIM also coincided with the podit change in the Mexican
Federal government, because after 72 years in ployvire ruling Institutional Revolutionary
Party (PRI) monopolizing power, for the first tinme2000 it took power other political party,
the National Action Party, becoming President ofxMé Vicente Fox Quesada. The

71



E. Guerra Garcia, J. G. Vargas-Hernandez, F. Rdartinez

administration changed, among other things, pdiaied ways on how the Mexican state was
related to indigenous peoples.

So once the UAIM started, the first representatofethe Commission for the
Development of Indigenous Peoples (CDI), Xéchitlv@a Ruiz also conducted a campaign
targeting the youth from different ethnic groupghe country to entering it. It was thus from
2002 that the UAIM had the participation of studefitbm ethnic groups in other states of
Mexico, such ash’ol, mam, zoque, chinanteco, tzeltal, tzotzilzateua, zapoteco, raramuri,
and also from some Latin American countries sucfoagxample, Nicaragua, Ecuador and
Venezuela, which screened and ranked this uniyeasitthe first of its kind and the one that
have the higher presence of ethnic expressionsndrthe whole country (Guerra Garcia,
2008).

It is noteworthy that this situation has changedcsurally for the first goals raised in
the planning document of UAIM, as if originally @rded to attend thgreme mayaulture,
the arrival of students from diverse ethnic grolgis completely out of any prevention the
type of education it was intended to impart andveel It is not the same to address to
specific culture and problems of the indigenous amities closer to the institution, that to
attend an entire Latin American ethnic and cultuhi&ersity with students who would go
great periods of time and seasons out of theiadidtomes. The dynamics of political macro
sphere reformulated the goals and purposes of tineetsity.

A. Thedifficulties with the Undersecretary of Higher Education and Scientific

However, not all organs of the federal governmegnéed to the creation of the UAIM
and their educational purposes. The officials thate more reluctant to accept the original
proposal were those of the Secretariat for Highdwdation and Scientific (SESyC) that in
2001 was led by Dr. Julio Rubio Oca. This meantdéky and conditioning the granting of
the budget that led to the severe initial finanaglabcks of the institution. Under pressure,
SESyC officials in 2001 led the creation of the &@ahCoordination of Higher Education and
Bilingual (CGEIB) and the initiative of a series witercultural universities to meet in a
controlled and bounded higher education the demahtie indigenous people.

These institutions, including UAIM, should folloving intercultural public policies
subordinated to the intercultural education molat the CGEIB defined for this purpose and
refrained budget that would grant permission. HeatheeUniversity, from 2004, after much
political infighting, reoriented its policy towardkfinitive care of indications of CGEIB and
application of institutional inter-culturalism undéod by the state.

Currently UAIM destinies is forged in a continuostsuggle of interests between the
wishes of the State Government in turn, the ordeected by the Ministry of Education and
Culture of the same state, the demands of CGElBerdnt views and opinions of the
Commission for the Development of Indigenous Peof@DI), the INALI and the results of
the internal micro politics into the UAIM generatby the Executive Board, the Rector and
his group of advisers and the approval of the BoaircEducation. Of course, there is
resistance from below, some grougsremes mayosacademic holders and facilitators have
presented continued resistance, active and pasdnat.is, the destinies of this institution are
shaped in different policy areas and more thanrauny, the heteronomy that is divergent in
many cases causes that the institution is congtamtiirmoil.

6. Gender, class and ethnicity microspheres in thgAIM

A. Ethnic relations

It is noteworthy that the fact that the UAIM intiNee arose from a mestizo group to
educate indigenous, itself generates a tensiorhdmastigmatized inter-ethnic relations within
at the interior of this institution. The fact isato representative of tiyeremesor any of the
ethnic groups representing the indigenous studesgsparticipated in the design, planning
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and management of this University. Some of tleemes feeling excluded from the
institution, have stated as follows: “...why | showddnd my child to that school of yoris
(mestizos or whites), if after some time he/shd wit want to return with us (Yoreme,
Mochicahui, 2001). Relations between the mestinasy®@remes seems free of problems, but
a good number of students from this ethnic manifgstin their culture feeling discriminated
by the facilitators that in the vast majority arestizos.

Concretely the mestizos’ relationship with th@&remesis based on domain because
they are not given the slightest concession of powerhaps the clearest example is the
struggle for the Rectory for the University, whibhs always been hold by mestizos despite
requests from some of the indigenous natives todmsidered. In general, decision makers
from the state government have thought fftaemesare not ready yet, that they do not have
the academic level or the UAIM in their hands wobila disaster. Also, if any of this ethnic
group has expressed in favor of a different palitigarty to the one in power, is justified not
to grant any more support. The fear of giving theme power is imminent.

One of the initiatives that have recently been dgttboh to the State Congress is
precisely the change of the Organic Law for thevdrsity to stop being indigenous oriented
and becomes intercultural oriented, thus guiding ¢bntinued staying of non-indigenous
would be legitimate. On the other hand, followindprec relations, relationships between
students of all ethnic groups are very diverse. é&aly speaking students of Chiapas and
Oaxaca have historically taken the political legtigy within the institution; they are the ones
who are organizing movements, strikes and protéstssense they are discriminated against,
especially for its size, but at the same time teyfeared for their ability to partnership.

B. Gender relations

Gender relations in the UAIM have taken variousdgisasince its founding. It can
start by saying that the organization has beeroatlg a patriarchal pattern, where the
highest authority, the Rector (Chancellor), he bagays been male and hardly has been
thought that a woman may occupy this post. Thiglgemiscrimination has not occurred in
other posts that eventually have been occupied &y and women without distinction. It
draws the attention to gender balance that hasyalwad indigenous enroliments of this
institution with approximately 6% difference betwemen and women (Table 2). This is
because conventionally has been considered theitdigenous communities there are still
persisting some forms of sexism favoring machishad keep young females go out to study.

Table 2. Trends in enrollment by gender UAIM

ANO 2001-2002 2002-2003 2003-2004 2004-2005 2005-200b

Género | H M H M H M H M H M

Inscritos| 660 | 630 908 836 249 197 388 293 440 346

Total 1290 1744 446 681 804

ANO 2006-2007 2007-2008 2008-2009 2009-2010 201020
Género | H M H M H M H M H M

Inscritos| 680 | 607 712 638 715 670 714 654 60 543
Total 1287 1350 1385 1368 1123

Source: Author’s construction based on data froenstthool administration.
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It has been found that despite this macho attitgas have opted to get out of their
communities, i.e., access and retention in the UA4 been more difficult for indigenous
women than for men. In daily practice many différenstoms and behaviors intermingle
between men and women students. It is observedhbet are very conservative attitudes to
the most liberal, from matchmaking in the same ietgroup but for the most prevalent inter-
ethnic relationships. Among facilitators, the sgest discrimination have not been between
genres, from one genre to another, but rather dmstant tensions between their different
marital status, couples of teachers eventuallydaeriminated by groups with frankly sexist
attitudes.

The university community develops and re-producesnstantly symbols,
representations, rules, norms, values and practroes the differences between men and
women, mostly of ethnic origin, their customs, thearital status and rearing condition. On
the other hand there is no open discriminationexual preference. Homosexuality does not
tend to be hidden in both men and women.

C. Classréelations

The various classes are marked in different waydirst term one way is established
from the owners of supply education and provisiars the mestizo’'s people (mixed race)
who are given the power from the state governmetdke over the institution. These are the
ones receiving the highest marginal product ofrtixgirk and have the authorization for the
use of university resources.

The middle class is constituent by managers of tohierarchy and educational
facilitators, whose personal income is lower thaa top officials but in better condition than
the academic holders. These last ones are theeimolitg students who mostly come from the
poorest strata of Mexican society. Scholarships dhademic holders receive are not enough
to diminish in the least their plight and diffic@tonomic situation. It is very common to find
students receiving economic support of about $Q ,08sos per month (less than 80 US
dollars) which the students have the need to degidnoney to their parents or siblings, who
are in a worse situation than they are. Povertgdda multiple health and social problems
that are not easy to get around to a student UAIM.

In conclusion in this regard, class differences ararked in the institution that
reproduces from its structure the class differefi@ds/een mestizos and indigenous and does
not provide any social mobility scheme.

D. Racism

Racist attitudes in the institution are a conseqaeof gender relations, class and
ethnicity that are practiced on a daily basis. tldison, the last Rectores in turn have
established certain ethic codes that discriminatghly between the indigenous and mestizos
privileges. The proof is that every time the regison, enrollment are becoming mestiza and
the policy is to leave less indigenous studentst, ganough to add folklore to the institution
and to legitimize and justify its budget.

This racism is expressed at the interior of theversity within a variety of ways,
from a particular type of bulling up to very markkdrassments. It is still common to find
within such terms as "the oaxaquitas”, "the Indian'self-derogatory expressions such as "I
got out the Indian" or “se me salié lo indio”. Rewi within the UAIM exists and is more
serious in the sense that, in theory this shoutgprevail in such academic institutions.

7. The intra-social in UAIM

One of the discussions that officials did CGEIB &whoa Zazueta, The first Rector,
was on the issue of educational provision. Whikeftrmer advocated by restricting the offer
of carriers culturally oriented, the second thoughwas necessary to expand the number of
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programs as much as they could. This discussiastak tremendous significance because it
places the issue of education in the dialogue ok$pand cultures.

Contributing to the dialogue some of the Rectorthafirst meetings of intercultural
universities criticized the fact that UAIM had tkarrier of computer systems, because for
them, graduates would suffer a poor destiny malikediscrimination and underemployment.
The problem with this situation is that the intcigtal issues are intertwined with inter-
cultural, because one thing is ethnic discrimima@md other problems are the structures in
labor markets.

The first officials of the UAIM thought that the digenous were entitled to be
cosmopolitan. In this sense the university shoute opportunities for the development of
cosmopolitan citizens and communities, but in thiese of cosmopolitan decolonization (de
Sousa, 2008). Even when indigenous are identifigd their own culture and specifically
recognize the existence of others, respect thastemce and their right to flourish and
develop according to their self-determination, apen to learn from them and incorporate,
according to their discretionarily, items and featuof them to their world. So once you put a
sign on the doors of the institution showing therdgoof one of thgzoremesin any of the
meetings prior to the start of the UAIM: "We waatreach the moon, but we want to remain
yoremes" (yoreme, Mochicahui, 1999).

Indigenous associations have often required thécpgeation in global issues, their
problems and resources. One example is that of méevymation and communication
technologies (ICTs) that have become elementseoéteryday landscape as part of the world
population (Nufiez and Liebana, 2004:40). The rdléCd is important for many reasons,
among which highlights the changes that result atiad, economic, labor, cultural,
intercultural and individual (NUfez and Liebana)2@0).

Inequality in society observed through the digitisdide is the gap that exists between
people (or communities, states and countries) ukatICTs as a routine part of their daily
lives and those without access to the same andiktlezy have access they do not know how
to use them (Felicé, 2003:7). In fact as ICTs aday sources of social inequality and
exclusion generating exclusion due to many peopleoonmunities lack the resources and
skills to respond adequately to the needs and désnafithe environment and society (Felicé,
2003:7-8). The paradox is that such resources tadaygssential to achieve not only greater
possibilities of symmetrical communication betweeultures, but to allow synchronous
development of peoples (Nunez and Liebana, 2004:40)

This situation is perceived from the highest lewsl®ose decisions affect the entire
world and then the governing bodies in the inteomal arena such as the World Bank (WB),
International Monetary Fund (IMF) and Organizatibor Economic Cooperation and
Development (OECD) suggest a strategy: “...all mathkbut especially poor countries
should have access to all information and knowletlge are already circulating on the
Internet. It was decided that the underclass measnbtluded in the "big" benefits provided
information to the global economy. To include i thigital world at all, became one of the
objectives of the new millennium...” (Gonzélez, 201D).

Resolution 56/183 of 21 December 2001, the Geress¢mbly of the United Nations
approved the celebration of the World Summit on lifermation Society (WSIS) in two
phases. The first was held in Geneva from 10 tBd@mber 2003 and the second took place
in Tunis from 16 to 18 November 2005 (Union Intaioaal de Telecomunicaciones, 2006).
It should be noted that prior to the second phask place the First Indigenous Workshop on
Information and Communication Technologies in MexiCity from 28 to 30 November
2005, attended by indigenous representatives fr@rnaalintries in Latin America. This fact
shows the great importance of the intra-social dssto be cleared in relations between
cultures.
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Another example of an attempt of indigenous pauéton can be found in the
treatment of poverty in their communities, whiclamgcan be solved as an intra-social issue
inside the inter-cultural relations. One of ymwemesexplained it more clearly: “We do not
want to be as we are, but we want to remain whaamg (Yoreme, Mochicahui, 1998). It
happens that the peopfereme like the mestizos of the town, are subject tordneages of
economic forces in the middle of globalization awn more, they are part of the trenches
where ideological struggles are more ferrea betweeividualistic and capitalist neo-liberal
economic theories and indigenous economic thedreditional, of barter and collaborative.

This fact was clear when the UAIM arose becauséhowit naively expect the
institution could manage the social dynamics, iswaought that it was more important to
emphasize that intra-social problems than the-ciéural problems. Thus, for example, the
approach to providing educational opportunitiesmarkers, day laborers to the micro-and
small-business and to tly@remeswas a matter of vital importance. Education fortumal
diversity in this sense becomes complex, althouglinatitution can control the socio-inter-
cultural dynamics, if it can participate. Givensthit must return to the differences between
the ideals that posed and observed practices.

The aims, aspirations and objectives of the intdtucal UAIM and any other inter-
cultural institution, are only ideals that oftegt with the harsh realities. To take one case,
much has stated that the purpose of inter-cultun@ersities should be that its graduates
remain in their home communities so that they supi@ir development. In practice intra-
societal and inter-cultural tensions make that gaées do have multiple options, some go
back to the own communities and support the dewvedsp or not, others look for
opportunities to work and study in the city wheneyt studied their degree, but others go
further, to face globalization in other cities andather cultures.

The problem for the design of plans and programstudy, at least in the UAIM, is
that in practice: 1) it is impossible to determihe entrance profiles of the students what kind
and how is the psycho-educational profile of a cdeite yoremeby origin and every one of
the origins of the students? For sure, it is nal Wweown, 2). There is a significant level of
uncertainty in the events and actions that developng their stay in the institution,
especially in the plans and programs of study. Aiktory of the institution demonstrates the
high dynamics of changes that have altered theadstbf intervention and the curriculum in
general and 3) it is impossible to determine thadiler of graduates - you may think it up and
dream, but not determine it - and what will do thdigenous and mestizo’s graduates. That
IS, in practice it is difficult any pedagogical pogiption.

Given this, education for ethnic and cultural dsisr is just a failed attempt at
handling complex socio-inter-cultural. In practiemmetimes are found social reproduction
schemes, but not always, as Apple says the prokgm this affirmation is that “... the
'school' is not <only> a reproduction institutioheve explicit and implicit knowledge that is
spread inexorably turns students into passive psrsteedy and eager to join in an unequal
society” (Apple, 1997: 30). For Apple (1997: 30)stlargument fails on two basic aspects:
first in the vision of indigenous students as passecipients of social messages and second,
that what the institution teaches, is not influehbg ethnic culture, class or gender, nor by
the rejection of the dominant social messages. @isly, he mentions, it should be
considered that universities are more complex jhstna reproductive mechanism.

The intertwining of the intra-social issues hasrbdecisive to explain many of the
practices at the UAIM, explaining that it becomespossible to perform with the very
structure of the inter-cultural proposals. From pleespective of what has been proposed, the
institution is modified and changed continuouslytihg tensions in the macro and micro intra-
societal relations, intra-cultural and inter-cudtiyimixed in some way.
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8. The intra-cultural in UAIM

The intra-cultural take a larger role in the study the socio-inter-cultural
phenomenon because now more than ever it is difficiconceive ethnicities and cultures as
homogeneous and static entities for analysis. lditiad to the profound differences of
gender, class and ethnicity of the UAIM’s educaldacilitators, each of the ethnic groups
involved in UAIM they do differently. Studentyoremes for example, show tremendous
cultural differences between themselves. Afterdeieat of Bachomo in 1915, many chose a
strategy that their children speak better Spanmhhandled mother tongue only in familiar
areas, even some tried their children no longealspereme maygtheir native language, to
avoid possibilities of being discriminated.

In this way, it is now not only a very marked dyislahenomenon. The defeat forced
the group to disperse, so the twentieth centuryketha time of spraying the cultural life of
the yoremescommunity. This is within the UAIM where not all egk the same way their
language, not all profess the same religion, arehewore the manners are distinct if their
origin is rural or urban. The political interestxjucational paths and vocations are also
dissimilar among themselves. The same goes for efttte ethnic groups involved, even if
their story is different. It is difficult to findtsdents from an ethnic group originating from the
same locality, who speak the same linguistic végiady level with their tongue, who are
bilingual of the same languages, that share thes saonldview. That gives proof that ethnic
groups are increasingly less homogeneous in tleiefb and their practices.

A. The mother tongue as an element of intra-cultural tension

It has been found that not only the domain of mothaguage within each ethnic
group in the UAIM is completely heterogeneous, tha choice and promoting their use is
also distinct. Even when some students speak ldr@juage to a greater or lesser extent, not
everyone wish that the educational processes w&adive in their language. Those in favor
mentioned that the goal is to prevent loss and tbthesr rescue. However, the context of
UAIM not necessarily is conducive to the implemdéiota of educational practice in mother
language. If the institution-building of the langeaoreme mayowhich is the host culture, is
in the making, thinking about other native langusageoduced in contexts away the land
Sinaloa, means to enter into further complexitgsndoval, Meza y Guerra, 2010).

The motives for indigenous students who believe dtucational processes should
not be carried out in mother tongue did not questine future of their language, but rather the
operation of the UAIM. Their concern was the ecoiwfeasibility and the real possibility of
combining teachers of the different languages ef ¢dbmmunities the students belong. In
itself, the problem is so complex that any analg@ems simplistic. The relevance of the
mother tongue, in the end, due mainly to the r&iho of national policies, to inter-cultural,
to the destiny that the state wishes for the inthgs peoples and the indigenous groups they
want for themselves.

Inter-cultural in inter-cultural universities is messed in the ethnic, cultural and
linguistic diversity, but also in the pedagogicamework that guides educational practice in
the institution. For the case of the idiomatic hagay of Castilian as well as being imposed,
it is exclusionary in practices on the indigenoasguages, although the rhetoric to the
contrary, continues hispanicising the indigenousppes. It is thus the use of a tongue, one of
many elements of tension within the intra-cultud#®IM. In general there are many aspects
to be analyzed within each ethnic group and evalyie that are so heterogeneous; to study
these intra-cultural dynamics can help to undedstaare clearly inter-cultural relations.

9. Inter-cultural in UAIM

At 10 years after the creation of the indigenous/emsity, the weighted weight of
Western culture and the mestizos toward other etigups, especially to the peoplereme
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mayQq has been evident so that the results have bseneationed, adverse to those originally
proposed in the document “Mochicahui, New Frontiels fact, most of the organizational
structure is occupied by mestizos and from therregg it was clear the not acceptance of
yoremesdn the decision-making bodies. Inequity in accesall positions is not momentary,
and that from the beginning the institution hasused almost the entire structure to the mixed
groups that have earned the benefit accordingeam gartisan alignment on the dynamics of
the election of Governor of the state in turn.

On the other hand, the continuing struggle in thesersity curriculum is between
cultural relativism and utopian universalism, betwereparation for economic competences
and ethnic reanimation and development of ethnmmmanities, between individuality and
collectivism, and among many other ethical and hextist aspects yet to be solved, where
every day is imposed Western mestizo worldview dfat of other cultures involved in the
institution. But the fact that a mestizo group tetdrthe project to the attention of the natives
originally transferred the ethics of inter-cultu@nflict and strengthened in the most crude
scenario that is one of education, as mentionedu&i(1999: 180), pedagogy is partly a
technology of power, language and practice thatlywes and legitimates forms of moral
regulation and policy that build and provide to lanm® beings particular views about
themselves and the world.

The act of teaching itself and the university comdlly expressed predominantly
mestizo organization's role in acts of symboliclemze in relationships between cultures.
This situation is detected and treated to prevlrmwugh educational innovation, but the
weighted weight of the Western culture has continbe advance in the daily acts of
inequality, inequity and exclusion. Currently thestitution is attached to the proposed
institutional inter-cultural CGEIB that regardlesfsideals, in practice it is unidirectional, the
mestizos for all indigenous and the hegemonic pdarethe marginalized. Inter-cultural is a
fact' in the sense that although there are intéitwal relations is primarily aimed at
acculturation.

The proposal of inter-cultural avoids presentingjaal positions in the curriculum, as
it could lead to problems of governance with thespnce of the EZLN insurgent. Overall the
proposal speaks of ideals, i.e., a utopian intéral desirable and even unreal, that only
exists on paper. The proposal is only part of thaginary of officials and some facilitators
and it is applied even without a full understandiag a duty be and ought to be. Even
sometimes there are applied some educational adagpgical schemes that are far away
from the proposals for the attention to inter-cidtudiversity but still are called inter-cultural
education. That is the adjective inter-culturalged politically to legitimize actions totally
opposite. The UAIM manages an urban inter-cultasaimost activities are in classrooms that
are in the listed facilities in cities and townsnafithern Sinaloa, in breach of their practices
are not intensive in the rural practices, althougbst students come from the field in the
countryside.

The model adopted by inter-cultural universitiefuisctional in the sense that it seeks
the usefulness of the educational proposal antiendtest trends is that their programs are
geared to productivity and ecology. The ethnic anttural diversity is now considered
inward looking, to the interior or inside as paftbeodiversity, so now the institutions give
priority to programs oriented towards the ecologyl &ustainability. Although in practice
there is indigenous inter-cultural in the UAIM, ig subordinated to the higher weighted
categories: those for indigenous mestizos. Its tip@ds undemocratic and prevents the
scientific positions to address the issue and aadktis oriented from institutional policy
positions. On the other hand, indigenous interwcalt among ethnic groups is also
asymmetric, all tolerate between each other amloagnt but in practice there is some kind of
discrimination that is accentuated in females.
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The people in power now understand indigenous -cu#ural as its colonial legacy,
which justifies an ethnocentrism that entitles thtenput the mestizo above other cultures. In
this sense, it is not an inter-cultural that adskeeshe asymmetries, has no specific programs
for rescue and inclusion of indigenous knowledgel mow does not intends to transform the
relations of society towards indigenous cultures, father preserve them. Inside the UAIM,
inter-cultural is understood only by the fact timaatches people who come from different
cultures and different ethnicities.

Conclusions

The socio-intercultural presented is a methodokdgionstruct to analyze the complex
phenomena that occur in education for cultural ity In this paper it was demonstrated its
application in the analysis of the UAIM, the oldastiversity system of inter-cultural
universities in Mexico. Through this paper it igmnstrated that the proposed structures for
inter-cultural analysis are not only insufficienbut can reduce and prevent further
understandings in important aspects that fall detsif institutions.

It is concluded then that inter-cultural, in terofsmethodology, cannot explain what
is happening in practice in intercultural univaesitas there are other elements that have been
exposed in this paper. Beforehand there is a texyydém be located only in utopian and
unrealistic ideals and avoid the analysis of evayygractices from a critical perspective.
While it is true that it must be distinguished t@eeches, the rhetoric and imagery of the
actions, processes and events experienced byirstis, practices are crucial to characterize
the phenomenon of ethnic and cultural diversity higher education. Specifically
methodological elements that make up the socio-tu#ural analysis are: 1) The political,
social and economic macro spheres 2) The microspleructured by class relations, gender
and ethnicity, 3) intra-social, 4) intra-culturada5) Inter-cultural.

In the case of UAIM it was found that the destincésthe institution are shaped in
different policy areas. Heteronomy that the Uniitgrives described through history, so that
educational processes have been outlined in antantgs struggle of interests between the
wishes of the State Government in turn, the dioastiof the Ministry of Education and
Culture of the same State, the requirements of @&EIB, diverse opinions of the
Commission DI, the INALI and the results of the roigolitics at the interior of the UAIM
generated by H. Executive Board, the Rector andgtosip of advisers, the adoption of H.
Board of Education and the resistance, active assipe, from below, that of th@remes
academic holders and educational facilitators.

Inside the microspheres of gender, class and ethrd&AIM presents a dynamic in
which ethnic relations remain the stigma that finistitution arose by the initiative of a
mestizo group to educate indigenous and that rraiéipeesentative or aryoremesnor ethnic
group of origin of students have participated ia tiesign, planning and management of this
University. Gender relations are not symmetricatduse the discrimination that have been
described. In terms of class relations, they asenied clearly, the upper class is formed by
the stewardship members around the Rector, followedducational facilitators and second
level managers, while the lower class is integrdtgdhe academic holders. The differences
in this respect are very marked. This dynamic imrsarized in characteristic racist attitudes
of this institution.

As for the UAIM intra-social, it is emphasized thetdesign of plans and programs of
study that have been due more to intra-societarests, such as presenting community
development schemes, access to ICTs, combatingtyowmed many other aspects ascribed
not only to intercultural relations. Intra-culturdifferences in UAIM are notorious, the most
significant evidence is found in the use of motlagrguage, as not all indigenous students
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speak in the same way their tongue and not allegssothe same religion, and even further,
manners are further differentiated if their origgrrural or urban.

The political interests, educational paths and trona are also dissimilar among
themselves. It is difficult to find students from athnic group originating from the same
locality, who speak the same linguistic variablebthe same level with their tongue, who are
bilingual of the same languages and that shareahee worldview. Inter-cultural in UAIM is
institutional as it ascribes to the CGEIB, that aelless of ideals, in practice it is
unidirectional, from the mestizos for all indigesoand the hegemonic power for the
marginalized. Inter-cultural is a 'de facto' orgghacculturation.

Overall the proposal speaks of ideals, i.e., oft@ian inter-cultural desirable and
even unreal that only exists on paper only is parthe imaginary of some officials and
facilitators. There is not an inter-cultural thatdeesses the asymmetries, neither has no
specific programs for rescue and inclusion of iedigus knowledge, nor now intends to
transform the relations of society towards indigeoultures, but rather preserve them.

To end it is necessary to note that the crossingthef tensions between the
microspheres and macro spheres described in iotiatal, intra-cultural and inter-cultural
relationships produce continuous changes in theMjAheir daily practice falls within the
scope of complexity, but not in the sense thaaiitnot be understood, but in one in which the
analysis covers matters described that go beydeddultural.
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Abstract

Combating persisting gender inequalities in all spgs of society is a longer-term
challenge, since it entails structural and behaalarthanges and a redefinition of the roles of
women and men. Progress is slow, and gender gapspas regards employment rates, pay,
working hours, and positions of responsibility, shaf care and household duties, and risk of
poverty.

Equality between men and women is now indisputadadggnized as a basic principle
of democracy and respect for human rights.
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Introduction

Combating inequalities between women and men isorsstant challenge to the
international community. This involves a long-teahallenge in all spheres of society,
including structural and behavioral changes andealefinition of the roles of women and
men. Progress is slow, and gender gaps persistegards employment rates, payment,
working hours, positions of responsibility, sharfecare and household duties, and risk of
poverty.

Equality between men and women is now indisputadadggnized as a basic principle
of democracy and respect for human rights.

1. Conceptual delimitation

‘Gender’ refers to social and cultural differendetween women and men who are
learned in time and which changes over time. ‘Seférs to the biological differences
between male and femaleSexual characteristics are acquired at birth, thadyender
characteristics are gained through socialization.

Gender equality means offering equal rights to woraed men. This is a de jure
equality which doesn’t lead automatically to a detd equality.

Gender equality means that all human beings aect@relevelop their personal abilities
and make choices without limitations set by sigender roles

Discrimination on the grounds of sex includes (adcw to EU legislation): direct
discrimination, indirect discrimination, harassmantl sexual harassment.

YIrina Moroianu Zitescu, Mihaela Muraru-Mandre&galitate. Nediscriminare. Bunadministrare I.R.D.O.
Publisher, Bucharest, 2008, pp. 99-100.
2 |dem p. 101.
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2. Historical evolution of European discrimination legslation

Since the establishment of the European Economimmmity emphasis has been
placed on equalitgetween women and men. Article 28 the Treaty of Rome enshrined the
principle of equal pay for men and women for equaitk.

Initially, this principle was not adopted as a wayguaranteeing a civil liberty or a
social value, but as an instrument for free conipeti Further, this principle has gained a
social dimensioh The Court, in its case-law, concluded that ¢ékenomic aim pursued by
Article 119 of the Treaty of Rome, namely the elation of distortions of competition
between undertakings established in different MerSit@tes, is secondary to its social aim,
which constitutes the expression of a fundamentalan right.

Although Advocate General considered, in numeroases, that the principle
recognized by the Article 119 EEC is a fundameptaiciple and should not be interpreted
strictly or narrowly, the Court held that the article cannot be ini&tgd as prescribing, in
addition to equal pay, equality in respect of thieeo working conditions applicable to men
and womeh

As stated by the CodrtArticle 119 applies directly without the need fdetailed
implementing measures from the Community or Mentbiates, to all forms of direct and
overt discrimination, which can be identified sglely the criteria of identity work and equal
pay under Article cited.

Furthermore, Article 119 applies directly in prigaagreements, both individual and
collective®.

Because of this character, Article 119 can be detie before national courts. These
courts have the duty to ensure the protection efrights which that provision confers to
individuals™.

This Article as interpreted in Court case law ithe starting point in the evolution of
gender equality legislation.

Subsequently, this provision has been supplemefgdthe adoption of some
Directives:

* Council Directive 75/117/EEC of 10 February 1975tbe approximation of the laws of
the Member States relating to the application & gninciple of equal pay for men and
women;

* Council Directive 76/207/EEC of 9 February 1976tlb@ implementation of the principle
of equal treatment for men and women as regardssado employment, vocational training
and promotion, and working conditions, which extémelapplication of the article 119;

* Council Directive 79/7/EEC of 19 December 1978 loa progressive implementation of
the principle of equal treatment for men and wornmematters of social security;

% Article 141 in TCE and article 157 of TFUE

4 Héléne Masse-Dessefihe Place of Gender Equality in European Equalliagv, European Gender Equality
Law Review, European Commission, Directorate-Gdrferalustice, No. 1/2011, p. 7.

® Judgement of 10 Februa2@00, Schroder (C-50/96, ECR 2000, p. I-743).

® Judgement of 8 April 1976, Defrenne / SABENA (0#8 ECR 1976, p. 455), Judgment of 10 Februar®200
Schréder (C-50/96, ECR 2000, p. I-743).

" Advocate General's Opinion in cases like C-399(2309/95.

8 Judgement of 8 April 1976, Defrenne / SABENA (0#8 ECR 1976, p. 455).

® Judgement of 8 April 1976, Defrenne / SABENA (Q#8 ECR 1976 p. 455), Judgment of 27 March 1980,
Macarthys / Smith (C-129/79, ECR 1980 p. 1275)gdueht of 31 March 1981, Jenkins / Kingsgate (C-06/8
ECR 1981, p. 911).

1% Judgement of 9 February 1982, Garland / Britist (@12/81, ECR 1982, p. 359).

1 Judgement of 8 April 1976, Defrenne / SABENA (CZB/ECR 1976, p. 455).
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* Council Directive 86/378/EEC of 24 July 1986 on thgplementation of the principle of
equal treatment for men and women in occupationeiat security schemes (amended by
Council Directive 96/97/EC of 20 December 1996 );

* Council Directive 86/613/EEC of 11 December 198@Glmapplication of the principle of
equal treatment between men and women engaged actamity, including agriculture, in a
self-employed capacity, and on the protection dfemployed women during pregnancy and
motherhood;

* Council Directive 92/85/EEC of 19 October 1992 twe tntroduction of measures to
encourage improvements in the safety and healthodt of pregnant workers and workers
who have recently given birth or are breastfeedtegth individual Directive within the
meaning of Article 16 (1) of Directive 89/391/EEC);

* Council Directive 96/34/EC of 3 June 1996 on ttarfework agreement on parental leave
concluded by UNICE, CEEP and the ETUC (amended dynCil Directive 97/75/CE of 15
December 1997);

* Council Directive 97/80/EC of 15 December 1997 be burden of proof in cases of
discrimination based on sex.

Treaty of Amsterdard, entered into force on 1 May 1999, contains imgurprovisions
on equality between women and men. Article 2 stdtas The Community shall have as its
task to promote equality between men and womerth&yrarticle 3 paragraph 2 states that
the Community shall aim to eliminate inequalitiasd to promote equality, between men and
women. This provided for mainstreaming gender etydal The EU and the Member States
shall take into account gender equality when degietpand implementing legislation, policy
and activities. Article 13 gives the European togibns the possibility to adopt measures
aimed to combat gender discrimination. So the Cauimn or the Council, acting
unanimously on a proposal from the Commission aftdr aconsulting the European
Parliament may take action to combat discriminabased on sex. Article 137 paragraph 1
states that the Community shall support and comgherthe activities of the Member States
on equality between men and women with regardlorlanarket opportunities and treatment
at work. Article 141 paragraph 3 refers to the iempéntation of equal opportunities and equal
treatment in matters of employment and occupatimciuding equal pay for equal work or
work of equal value. And Article 141 paragraph bwak the adoption of measures providing
for specific advantages in order to make it eaferthe under-represented sex to pursue a
vocational activity or to prevent or compensatedigadvantages in professional careers.

2000 was an important year in the evolution of éd@atment legislation. In this year
has been adopted the Council Directive 2000/43/EQ% June 2000 implementing the
principle of equal treatment between persons igetype of racial or ethnic origin and the
Council Directive 2000/78/EC of 27 November 200€abbshing a general framework for
equal treatment in employment and occupation.

In 2002 Directive 2002/73/EC of the European Paréat and of the Council of 23
September 2002 amending Council Directive 76/200HKE the implementation of the
principle of equal treatment for men and womenegmrds access to employment, vocational
training and promotion, and working conditions bagsn adopted.

In 2006 were adopted Directive 2006/54/EC of theokaan Parliament and of the
Council of 5 July 2006 on the implementation of grnciple of equal opportunities and
equal treatment of men and women in matters of eypnpént and occupation (recast).

Treaty of Rome did not contain any reference to &mmghts or to their protection. In
2000 was promulgated th@éharter of Fundamental Right®f the European Union. This

2 Treaty of Amsterdam amending the Treaty of the Ream Union, the Treaties establishing the European
Communities and certain related acts.
3An act of Committee of equal opportunities for wenaad men in 28.07.2009.
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includes a list of human rights and is just a st&tet, not binding for EU Members States.
This was amended in 2007 and with the Lisbon Trety Charter of Fundamental Rights
becomes legally binding for the 25 Members Stdtksted Kingdom and Poland obtained
derogation from the Charter.

Article 21 of the Charter contains a prohibitiondicrimination on various grounds.
The Charter makes a distinction between the probirbof discrimination on grounds of sex
provided in Article 21 and the gender equality pded in Article 23. With this, the equality
between women and men was extended beyond the laocegeing applicable in all areas.

The principle of equality between women and menornie of the values of the Union
(Article 2 of the Treaty on European Union) andmating gender equality is an objective of
the EU (Article 3 paragraph 3).

The Lisbon Treaty provides the EU to join the Ewap Convention on Human Rights
as part of its own, and the Convention, as amebgdiotocol 14, allows this.

Article 8 of the Treaty on the Functioning of thar&pean Union provides for gender
mainstreaming in all EU policies. Article 10 progglfor the definition and implementation of
policies and activities, seeks to combat discrirtidmabased on sex.

Bob Hepplé&' state that are four stages in evolution equatityak law:

1. Human rights in the new world order (1948-58)

2. Formal equality (1957-75)

3. Substantive equality (1976-99)

4. Comprehensive and transformative equality (20004200

3. Equality between women and men as a fundamental humn right of the
European Union

The right to equality is as important for a civlltz society as freedom of expression,
freedom of religion or political conviction or threght to equality regardless of race. The
whole community loses by being deprived of valuaeleources or are not used. Legislation
plays an important role in promoting the notiongeihder equality, but is not enough since
people’s attitudes and cultural influences involeedtherwise, may prove to be important in
a change behavior expectation

Right of all persons to equality before the law gdtection against discrimination
constitute a universal right recognized by the @rsal Declaration of Human Rights, by the
United Nations Convention on the Elimination of AHorms of Discrimination against
Women, United Nations Covenants on Civil and RaditiRights respectively on Economic,
Social and Cultural Rights and the European Comwerdn Human Rights and Fundamental
Freedoms. Convention no. 111 of the Internatiorsdddr Organization prohibits employment
discrimination.

At European level this approach has been develbgeatiopting a specific legislation,
but also through mainstreaming gender equality.

The Court has stated repeatedly that the fundaméntaan rights are part of the
general principles of Community law and its missisnto ensure that these rights are
respecteti.

The Court held that equal treatment between womennaen is a fundamental part of
the general principles of European tawrhus, the Court determined that equal treatment
between women and men is a fundamental human loightilso a general principle of EU

4 B. Hepple The Transformation of Labor Law in Eurgp¢epple and Veneziani, Oxford 2010, pp. 100-110.
!5 Evelyn Ellis,EC Sex Equality LavGlarendon Press, Oxford, 1998, p. 1.

'8 For exemple in Judgement of 15 June 1978, DefreSABENA (C-149/77, ECR 1978, p. 1365).

7 Judgment of 15 June 1978, Defrenne / SABENA (CFIA%ECR 1978, p. 1365).
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law. Moreover, equality between women and men isiciered a fundamental principle by
recent legislatioti.

Right at anti-discrimination on grounds of sex ieaf the fundamental human rights
that the Court must ensure that is respéttdthe Court is not empowered to enforce this
principle in the relations governed solely by nasiblaw.

Elimination of discrimination based on sex is ayah principle of Community law,
binding on Member States and Community institutioaanot adopt regulations contrary to
this principlé®. Fundamental rights are a condition of legalityGafmmunity act. Therefore,
equal treatment between women and men is a conditiothe legality of any instrument of
the EU or any action of EU institutions and agesicie

Conclusions

There are clear differences between men and womserial, defined by the term
‘gender’ and biological evidenced by the term ‘sei&Xistence of gender discrimination
involves the necessity of the principle of gendguadity. Since the establishment of the
European Economic Community, European law has mavedlis direction. First important
provision was Article 119 of the Treaty of Rome Boonomic Communities, improved by
some directives and reinforced by some provisidritteer treaties: the Treaty of Amsterdam,
the Treaty of Nice, and the Treaty of Lisbon. Egydletween women and men was extended
beyond the workplace and now is applicable in@aa.
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Abstract:

Starting with a brief foray into the evolution difet legal framework and practice of the
cross-border cooperation in Europe, the study psgsosome reflections on the potential of
the European legal instruments of territorial coogeon to shape a “local diplomacy” as a
new way of exercising local powers in Europe arsl neélations with the traditional
diplomacy.

Keywords: local authorities, decentralization, territoriato-operation, international
agreements, foreign relations.

Introduction

Bastion of national sovereignty and traditional ropoly of the state, the foreign
relations represented a field where the regional éocal authorities’ intervention was, if not
excluded, at least strictly framed by the statesfite the absence of a domestic or
international legal framework to legitimize theikternal action, amid strengthening local
autonomy and the role of the regions in most Eumopeountries, the cross-border co-
operation, as a way of getting the communities ath Isides of borders closer, has become a
constant in Europe since the second half of thentiedh century. European integration
strengthened the synergies between the territaai®s stressed the need for co-operation
between local authorities. If the practice of crisder co-operation got ahead law in this
ared, adopting such legal instruments of co-operatidnEaropean level represented a
necessary step. European Grouping of Territoriab@eration (EGTC)inside the European
Union and, more recently, Euro-regional Co-operati@rouping (ECG) at the level of the
Council of Europe, are two legal instruments whidve a great development potential for
the local foreign action of the sub-national cotleities.

! This work was supported by CNCSIS-UEFISCSU, priojeenber PN 1I-RU, code 129, contract 28/2010.

2 L. Malo, Autonomie locale et Union europeenBeyylant Publishing House, Brusseles,2010, p. 269.

% Regulation (EC) No 1082/2006 of the European Bandint and of the Council of 5 July 2006 on a Euaope
grouping of territorial cooperation (EGTC), Offititournal of the European Union, L 2010/31 July@00

“ Protocol no. 3 in The Framework Agreement regaydire cross-border cooperation of the collectisitie
territorial authorities concerning ti&iro-regionalGrouping of CooperatiofEGC), open for signing at Utrecht,
on November 16, 2009, Series Treaties of the Cboh&urope, no. 206.
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The difficulties of recognizing a right to cross-boder co-operation for sub-national
collectivities

The interest of the European local and regiondectities to develop co-operation
relations with their foreign homologues is a pheroon that started after the Second World
War. In the absence of a specific legal framewdrle to the state monopoly in the area of
foreign relations, the external action of the loaald regional collectivities appeared as a
practice arising from the need to overcome thetioahl boundaries to find common answers
to common problems related to planning, local puiskervices, environmental protection,
cultural and economic or human exchanges. Frontviming arrangements between cities,
mere statements of intent through which the comtramaffirm their willing to maintain
friendly relations with foreign communities and tle®-operation relations based on
neighborhood that started in the early 1970@ne can notice the manifestation of an
increasingly veritable “decentralized foreign pglitby certain regional and local authorities.
This tendency was encouraged by the recent developuof the European Union system,
characterized by the emergence of sub-nationalrsaaio the European scene and their
transformation into “partners” of the European goagce.

Considering the development of empirical practiodsterritorial co-operation in
Europe, untrammeled by the absence of legal raldsditimize it, the emergence of legal
responses, taking into account both national anddaan rights that fit this form of local
public action became necessary. The legal bagiseafecognition of foreign competencies to
sub-national entities cannot be found in intermatidaw because on the one hand, it only
recognizes states as subjects of its legal ordes, éxcluding the sub-national entities. On the
other hand, a fundamental principle of internatidaw, that of national sovereignty, forbids
the intervention in the internal affairs of thetesaand its division of powers. The responses
should therefore be found in the domestic law @f Mlember States, by reference to their
capacity of signing international treati¢seaty making pow@y an essential component of the
state’s power, recognized for sub-national entibal/ in a small number of federal states
(Germany, Austria, Belgium), that employed inteloral relations on behalf of the central
state and not on its own. Territorial relationghod sub-national entities being signed in their
own name, they were not subjected to internatiaval- it only implies applying the national
administrative law by recognizing the competenaydxternal action as a way of exercising
local powers.

Recognizing an international dimension to the laoainpetencies faced a powerful
resistance by the states and thus a legal framewafodtoss-border cooperation in Europe
outlined, in the beginning, by the Council of Euedp theFramework Agreement regarding
cross- border co-operation of collectivities or riggrial authorities, adopted in Madrid on
May 21%, 1980. The institutional context of adopting this documand the reserved position
of the participant staté¢ead to this convention being limited to encouragess-border co-
operation without conferring any right in this redyao sub-national collectivities and without
giving putting a specific legal instrument at thdisposal. Instead, it systematically makes
reference to the internal law. Every contracting gmaengaged to facilitate and to promote the
cross-border co-operation and promote cross-bocdeoperation between the territorial

® These leg to the creation of cross-border intgiereal institutions, such as, for example, the EcaGerman
Intergovernmental Commission of Planning (1971),some cross-border inter-regional organizationshi
Pyrenees, the Western Alps, etc. that have soramadtstructure and methods of action.

® B. Jouve Collectivités locales et relations internationalesie émancipation délicat&wiss Political Science
Review,1-2, 1995, p.140.

" See The White Paper of the European Commissioardewy the European governance, COM (2001) 428,
Official Journal of the European Communities, n®287/2 from October 12, 2001.

8Series European Treaties (SET) no. 106, http://lentions.coe.int/Treaty/fr/Reports/Html/106.

® The majority of them had formulated reserves fieragreement.
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authorities of collectivities from their jurisdioth and the collectivities and territorial
authorities from other states’ jurisdiction thatrevgarties in the Conventiom conformity
with the constitutional provisions of each statattls part in the conventiorAccording to
article 2 of the Convention, cross-border co-openatepresents any concerted action aimed
at strengthening and developing neighborly relatidretween territorial communities or
authorities of two or more contracting parties, vesll as agreements and arrangements
necessary for this purpose. The convention recegrize right of contracting states to freely
decide on their administrative organization in filetd.

The obvious limitations of the Convention led te tiecessary adoption, in November
1995, of an additional protocblthat evokes, for the first time, the right of suditional
communities to undertake cross-border co-operasiciions “in the common domains of
competencies” (Article 1). While a cross-borderoperation agreement only binds the sole
responsibility of territorial communities or autit@s which have signed the agreement, the
protocol requires the parties to give legal valuenternal law to decisions and agreements
adopted by local communities (Article 2). Article sBates that cross-border co-operation
agreements concluded by territorial collectivittrsauthorities may create a cross-border co-
operation body, with or without legal personaliy.second additional protocol, signed on
May 5" 1998, in Strasboulfy expands the article’s field of application. Thisotocol
establishes, besides the territorial co-operataset on proximity (cross-border cooperation),
the inter-territorial co-operation as a form of co-operation between non-contiguous
communities with common interests, recognizing wixas an already existing practice on the
bilateral relations level.

The documents of the Council of Europe have theitnter have boosted the
development of territorial co-operation in Eurogs, principles having been translated into
inter-states, bilateral® or multilateral* agreements, defining specific ways of co-operatibn
the sub-national entities. Each of these Convestiwed its own legal regime and its own
patterns for bodies of cross-border co-operatiammseéquently, a diversity of means of cross-
border co-operation appeared, arising from therdityeof existent local entities on the level
of European states and their different statusésemational juridical orders.

Regarding the European Union system, although theogean integration has
strengthened the synergies between territoriesstiedsed the need for co-operation between
local authorities, it has been, until recently, remtely laconic and discreet co-operation
between sub-national entities of the Member Statebliged to respect the state’
competencies and not having a direct communicati@nnel with sub-national entities, the
European Union could only indirectly support traasonal co-operation, in a first phase, by
providing financial support thanks to the Europ&amds associated with its regional policy.
Thus, once the FEDER was created in 1975, thetda@mons of the European Commission
on regional policy were oriented to support thealigpment of territorial co-operation, these
actions having to take into account the “borderrati@r of the investments, more precisely
that the investment should be localized in onehaf tontiguous regions of one or more

1% Series European Treaties (SET) no. 159.

1 SET, no. 169.

12n fact, countries like France and Spain have itimmbd the implementation of the Framework Conignby
signing an agreement between the states, beforecaperation action of their sub-national colleitiis.

3 For example: the Agreement of Isselburg-Anholinsd by Germany and Holland in May 1991 and entered
into force in January 1993; the Agreement of Rosignned by France and Italy in November 1993 andredt
into force in October 1995; the Agreement of Bay@mmsigned by France and Spain in March 1995 anetesht
into force in February 1997.

4 The Benelux Convention, signed by Belgium, Luxemaband Holland, in September 1986 and entered into
force in April 1991 or the Agreement of Karlsrukgned by Germany, France, Luxemburg and Switzeylan
January 1996 and entered into force in Septemi@#f.19
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Member States®. The European cohesion policy will bring more amoke financial support
to co-operation initiatives, mainly through the eoonitarian initiative program INTERREG,
developed at the beginning of 1990. Especiallytedtdo incentivize border areas from the
perspective of unique market, this program was dirt@ help overcome the specific
development problems resulting from their isolation national economies and in the
Community as a whole

Although the implementation of certain cross-bord@mancing instruments has
shown the concern of the European Union in thipees the development of a real co-
operation was hampered by the absence of a sp&aifat frame on the European level that
would harmonize national systems’ asymmetries ahaeotain operational structures in
which the co-operation would be conducted.

The European Group of Territorial Cooperation (EGTC) and the Euro-regional
Co-operation Group (ECG), specific instruments of he European territorial co-
operation

Recognizing on the one hand the development oitdeal co-operation in Europe
and, on the other hand, the lack of relevant conitawian provisions, or, in other words, the
existing gap between its political priorities emlsatlin increasing the financial means and
the absence of an instrument that can offer a legalework, enabling the implementation of
certain real cross-border policieshe European Commission succeeded to introduoe a
operation instrument the European Group of Territorial Co-operation (EGTAh the
absence of competencies of the EU given througatité® the legal framework of this
instrument is given by the cohesion policy. Repnéeg a specific action necessary to
achieve the cohesion policy, the new instrumensdu# consequently constitute a base for
the development of a real cross-border co-operatioterritorial policy in the European
Union'®, Adopted in July 2006 and entered into force orgdsi £' 2007, the Regulation
regarding the European Grouping of Territorial Cerapion (EGTC) (1082/2006) put, for the
first time, at the disposal of sub-national ensitef Member States, a juridical structure of
communitarian law aimed to support cross-bordeoperation. It is a flexible tool that sends
to national rights and an optional one as the EGS Gptional and does not exclude other
forms of co-operation. According to art. 3 of thedgRlation, the EGTC is composed of
members “in the limit of their competencies, acaogdvith their national right”, belonging to
one or more of the following categories: Member t&a regional collectivities, local
collectivities, public law entitié§ as well as associations made by bodies that pdtmone
or more of the above mentioned categories. The raesniif EGTC must be located on the
territory of at least two Member States.

The creation of an EGTC is done throughamventionspecifying the members’ list,
the timing, the name, the location and the modifices and dissolving conditions. The
application and interpretation of the conventionlame according to the national law of the

> Art. 5 from the Council Regulation no. 724/75 frawarch 18, 1975, Official Journal of the European
Communities, L 73/2 from March 21, 1975.

'® The Commission Communication 1562/3 establishivey drientation for the INTERREG initiative, Offitia
Journal of the European Communiti€s215 from August 30, 1990.

" Regulation (CE) no. 1082/2006 regarding Baropean Grouping of Territorial Cooperatio(EGTC),
paragraph 4, Official Journal of the European Unlo210/19 from July 31, 2006.

8 A. Noureau,L’'Union européenne et les collectivités local@hése de doctorat en Droit, Universite de la
Rochelle, Faculte de Droit et de Science Politiquaprilie 2011, p. 358, to be seen at:
http://www.theses.fr/2011LARODO023.

9 Concerning Art. 1 (9), paragraph 2 from the Dinext2004/18/CE of the European Parliament and ef th
Council from March 31, 2004 regarding the coordoratof the awarding procedures for public supply an
services contracts, Official Journal of the EurapEaion, L134 from April 30, 2004, p. 114.
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state on who's territory is the EGTC establishedhitéadquarter. Based on the convention,
the EGTC’s members adopt by unanimity the EGt&ementThe statement must contain
a series of elements such as: the functioning amdpetencies of the decision making
bodies, as well as the number of members’ reprateas; the EGTC decisional procedures;
the working language or languages; the way of fonatg, especially regarding the human
resources management, the recruitment procedurestype of personnel contracts; the
modalities of financial contributions of each memla@d the budgetary and accounting
norms, including the financial normative of eachtttd EGTC’s member in this respect; the
ways of assuming responsibilities by the membds;authorities responsible to designate
an external audit body; the procedures of chantiiegstatemefft From the organizational
point of view?, an EGTC contains an assembly constituted fronrepeesentatives of its
members, having a director that represents EGTGatsdn and for its name.

EGTC has as a general mission to facilitate andanpte the territorial co-operation
aiming to consolidate the economic and social dohesEGTC can act either for the
management and implementation of the territoriatoperation programs or for the
management and implementation of the projectsranfied by the European Union through
the European Fund for Regional Development, Eumo@zial Fund and/or Cohesion Fund,
but they can also achieve other specific actions of teridgbrco-operation among its
members, with or without the communitarian finahciantribution. The Member States can
limit the missions that the EGTC can achieve withabe communitarian financial
contribution. The mission mandated to EGTC by itembers does not relate to the
exercitation of the competencies offered by thelipuaw, nor to the functions that deal with
the defense of the state’'s general interests, saghthe surveillance and regulation
competencies, justice and foreign policy.

EGTC is aimed to have legal persondtignd, in all Member States, the widest legal
capacity recognized to legal persons accordinpemational law. Moreover, the EGTC may
receive or alienate tangible or intangible prositimay employ staff and may sue and be
sued.

EGTCs represent a real revolution in the area ebpmration between territories. It
introduces the states as actors of territorial geration, through their recognized possibility
to be members of a group of territorial co-operatibesides the local and regional actors.
This represents an important innovation in relatmprevious practices, based on the Council
of Europe’s instruments, where the state only haelalatory role, like a referee, setting the
legal framework for co-operation, but leaving thedl collectivities to organize their relations
by themselves.

A legal instrument similar to EGTC is about to b@eooperational on the Council of
Europe’s level. Theeuro-regional Co-operation Groupin@ECG), introduced through the
Protocol no. 3 of the Framework Convention in Mddrirepresents a co-operation body
aiming to promote, support and develop, in favorpopulations, cross-border and inter-
territorial co-operation among its members, in #neas of common competence, respecting
the competencies established through the inteeggdlation of each Member State. For this

20 Art. 9 (2) from Regulation (CE) no. 1082/2006.

2L Art. 10 (1) from Regulation (CE) no. 1082/2006.

21t is not clear from the regulation if it is a Egerson under communitarian law or of nationel, lgiven the
frequent references in the regulation text to tagomal rights. According to the experts of the dpean Political
Studies Group of Experts (EPSGE), EGTC constitatéegal person of communitarian right, conductedhay
national law — The Study realized by EPSGE forGmenmittee of RegionsEuropean Grouping of Territorial
Cooperation - EGTG COR 117_2007_ETU, January 2007, p. 92.

% Ready to sign at Utrecht, on November 16, 2008oés not entered into force. At the end of 20Plsthtes
had signed the Protocol and two have ratified wit&rland and Slovenia). Romania it is not a signastate.
The Protocol shall to enter into force when 4 stétecame parts (art. 19 (2)).
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purpose, the ECG has legal personality, budgetatpnamy, contractual capacity, the
possibility to recruit personnel, to acquire moeahhd immovable property and to undertake
legal procedures. Designed mainly for sub-nati@nghorities or collectivities of the signing
states that must be preponderant inside a groupi@@ allows the participation of states if at
least one of their territorial collectivities isv@ember of the ECG. Whilst the Protocol and the
Regulation 1082 seem to be very similar, the Padttakes into account the fact that an EGC
could be, at the same time, an EGTC. The rangeos$ipilities opened by the Protocol,
however, is broader than the communitarian rulestha solutions offered are more flexible.
In addition, its subsequent formulation to the appece of the communitarian regulation
allowed covering certain limits of the EGTC ideietif in practic&.

The potential of the new legal instruments for teritorial co-operation

The implementation in the national juridical syssewf EU Member States of the
European regulation regarding EGTCs led to an aszeof the limits of action of sub-
national authorities, giving them the capacity tartigipate in cross-border co-operation
activities within the limits established by natibtegislation, even in more centralized states.
The possibility that the new juridical co-operatiostruments are opening the possibility for
a state to sign agreements of co-operation witloraign country raises the issue of the
development potential, thus having a parallel digdoy and impeding the essential attributes
of sovereignty, particularly of diplomatic monopoBven more so as the European regulation
states that an EGTC can be created independenByrajpean financing. On the other hand,
giving the state the possibility to participatean EGTC involves, to a certain extent, a
desacralization of its role, because the staterhesoa partner, among others, inside a co-
operation grouping.

Practice has shown, however, that this form ofri@gonal action of sub-national
authorities represents a way of answering to céaecssues related to the progressive blurring
of national borders, rather than a means of asgedn international vocation for these
authoritie®. The international co-operation of the regionatl docal actors comes, in this
way, to complete the state’s action and not to amith it. The state remains, in the
territorial co-operation, through EGTCs, the mastiethe game, authorizing the participation
of its collectivities to such a structure and coliitng, to a certain extent, the mission
entrusted. Moreover, the EGTC does not have intierme legal personality and cannot
exercise sovereign attributes in the sense ofnatemal law. Any questioning of national
sovereignty is thus excluded.

EGTCs, as the most elaborate level of instituti@asibn in the process of cross-
border co-operation, involves both a transformatibthe traditional diplomatic functions and
distance from pre-existing forms of territorial operation that did not assume any involve
the responsibility of territorial authorities parpating. Allowing the association of all parties,
both state and non-state ones, co-operating ink&leame structure, the EGTC subscribes to
the concept of multi-leveled governance, being dbldbecome a space where territorial
policies are discussed and decided upon, a govegrahoratory on many levels. Creating an
EGTC facilitates the contacts between sub-natipoalers, on the one hand, and the Member
States and European institutions, on the other .hAndeast for the centralized states, the
EGTC represents an instrument that allows the negiand local levels to consolidate their

4 To compare the two instruments see Y. LejeuBtediu comparativ al grufsii europene de cooperare
teritoriala (GECT)si al grupdrii euroregionale de cooperare (GECTomitetul European asupra demaieia
localesi regionale al Consiliului Europei, Strasburg, Noweer 18, 2010, LR-1C(2010)13.

% The analyze is based on the EGTC study, the sirmiktrument of the Council of Europe not being yet
functional. According with the data of the Commettef Regions, till the end of 2011 were createdeZSIC
with the participation of 15 Member States, gathgmnore than 550 regional and local entities.
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partnership with the European level. The presericéh® states in this type of structure
involves a series of advantages, allowing the esiparof the areas and topics of co-operation
between partners and developing co-operation betvesymmetrical territories from the

point of view of management and competencies. Atgame time, although territorial co-

operation benefits from a certain independence fintar-governmental co-operation in

virtue of their autonomy, as regards the choicedomains, partners or intensity of the
relations, this way of the state’s presence engteesoherence of all external actions.

Conclusions

The pressure of the European integration and dfajjiation lead to the upheaval of
political and juridical systems of states, to a kvesss of the state’ model, the role of the state
being blurred by a coalition of sub- and supraerel forces, making it no longer the only
link between the internal and international pokci@lthough the need has emerged to define
the relationship between the national authoriteleand the other two, the power of the state
has not weakened significantly, developing new goiwg instruments through which it can
center itself in the relationships with the supadional and national authorities. The evolution
of European territorial co-operation depicts thisepomenon of redefining the state’s
functions. Thorough European territorial co-openatiinstruments, the holder of the
monopoly of international relations is faced witpaticular field of foreign relations, where
the non-state actors’ presence is dominant, beapmniprotagonist of this particular way of
co-operation across the borders. Although thera rogressive opening of sub-national
entities to an original form of co-operation, thises not endanger the state’s supremacy in
the area of foreign relations, because the stdleisne that frames and orients it.
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Abstract

For the last five years the scientific debate @nag the direct relation between the
community law and the national penal law was revimet only due to the intervention of the
great masters in the community penal law but alse tb some popular penal law authors,
especially young ones, who continued to exploitdiassical categories in the light of a
strong sensitiveness of these categories towams ¢ juridical realities. The issue of the
community juridical instruments’ influence over thational penal law is a difficult one to
resolve even as we speak for the penal law beinggbdy linked to the state sovereignty.
Still, at European level there are a whole seriésmfication tendencies to be seen even in
the field of the penal law.

Key words. Sovereignty, Community Law, Union Penal Law, Esesp Union,
Cooperation, Unification, Euro-offences.

Introduction

After several trials and projects rooted in the &dropean history, the old continent
succeeded around the 50's in finding the necesstaeyngth for the idea of unity to lead to the
creation of the European Community. With the pagsihtime great figures of those days
driven by the ideal of a united Europe managedarafie European Council was established,
which was a determinant factor in the future comityuoonstruction, to adopt a series of
constitutive treaties and other programmatic docateaevhich finally led to the birth of the
European Union as we know it, perhaps a little stoype with the high aspirations of a great
actor on the international scene.

After the expected failure of the so called fedstabroject concerning the
establishment of a Constitution for Europe, the ehthe year 2007 brings about the signing
of the Reform Treaty, better known as the Lisbaafly, which, although built on the old but
improved skeleton of the project instituting a Qdoson for Europe, but without the
“fearful” title of constitution — entering into fare on the ¥ of December 2009.

The speed at which the European Union has evolveiddthe last twenty years is
amazing, both in what the “expansion towards newggaphic areas is concerned, and the
increasing of the integrationist levél”

Having on its side a state-of-the-art institutionlahckground with seven Union
institutions (The European Parliament, the Europ&ommission, the Council, the Court of

! E. Dragomir, D. Nii, Tratatul de la Lisabona — intrat in vigoare la 1agenbrie 2009/ The Lisbon Treaty —
entering into force on the®bf December 2009/Nomina Lex” Publishing House, p. 21.
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Justice, the European Central Bank and the Europ@aart of Auditors), the above listed
objectives seem easier to attain especially if \8e gake into account the fact that — by the
signing of this treaty — the goal was to decreds demographic deficit of the community
structure functioning by increasing the role of tBeiropean Parliament, the national
parliaments and of the European citizens’ themselve

The relation between the community law and theonatilaw systems is governed by
two important principles: the principle of integrah and the principal of primordiality. By
virtue of the integration principle, “the communigw forms an autonomous juridical system
integrated in the law systems of the member stjtésiving as consequence the idea of a
direct and immediate application of the communéaw land the fact that private persons
could turn to the norms of the community law, imvgkt straightforwardly before national
courts for defending the rights they were grantgdte community law (the direct effect of
the community norms), but also to declare inapplieaghose national acts which opposed the
community law.

De lege ferenda / “with a view to the future lawife consider that the Romanian
legislator should seriously take into account tea of altering the fundamental law and of
issuing some organic laws which to allow the unaned application of the community law.

“The penal law, as field of study, is difficult wefine, because a definition entails
tackling of institutions, preserving the essengments and of the significant correlation
between thent!

Also, the penal law as science and law branchffsrdint from one state to another,
depending on the specific penal legislation andpeeal policy of each state. At present,
despite the overall diversity of the European péaal there is also a community penal law
based on international treaties and conventiongedoas the cooperation between the
European states on the European Convention on Hurigits. It is of course about the
penal community law norms adopted by the Europe@iormember states which created for
themselves specific organisms on an institutioaaél, such as: The European Parliament,
the Council, the Commission, the Court of Justiovg @he Court of Auditots

For the drafting of the new Romanian code, thewaas, on one hand, to revaluate the
tradition of the Romanian penal legislation andtle@ other hand, to align it to the current
regulatory guidelines of reference juridical sysseim the European penal law. Let us hope
that this code will enter into force in 2013 togathvith the new Romanian Penal Procedure
Code, as it is intended.

About the meeting point between the two matters amein about the unification
tendencies of same in the Romanian doctrine, omghtnshow that in principle, the penal
matter cannot make the object of a legislativeicatifon at European levelthe penal law
being considered as the expression of the natsmadreignty of each of the member statas
feature that doesn’t go away by accession to ttyarozation. “The Union’s member states do
not waive their sovereignty in what the incrimiatiand sanction of the acts dangerous to the

2 0. Tinca, Drept comunitar general'Lumina Lex” Publishing House, 2005, p. 300.

% V. Mirisan,Drept Penal. Partea General- Prezentare comparatia dispoziilor Codului penal in vigoarei
ale noului Cod penal, Universul Juridic” Publishing, 2011, p. 9.

4 J. Pradel, G. CorstenByoit penal europeenEdition Dalloz, 1999, Paris — reference papeerief to the
diversity of the European penal law, the penal ¢gmerated by the European Convention of Human Righé
penal alw and the community law, etc.

> G. Antoniu,Dreptul penalsi integrarea europeaf) Penal Law Magazine, no. 3/2001, pp. 9-45.

® G. Antoniu, Activitatea normati¥ penali a Uniunii Europene (I)/ The Penal Normative Activity of the
European UnionThe Penal Law Magazine, no. 1/2007, p. 9.

" G. Antoniu,Legislgia comunitati si legea penal, / The Community Legislation and the Penal Lae Penal
Law Magazine, no. 2/2000, p. 9.
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juridical order is concerned, the penal legislato the penal process remaining within the
national competenc&”

Nevertheless, reality underlined the necessity obmrtinuous closeness between the
national provisions of the state members so asffioiemtly face the danger of criminal
phenomena at European and world I&vé@lhus, from a stage characterized by a strict
intergovernmental cooperation, in this filed waacteed the promotion of some very bold
ideas like the one about creating a “European pedadial area” in the field of penal judicial
cooperatiof generated from the need to compensate with patieasures the freedom of
circulation of those involved in criminal conducts.

The doctrine aimed at “creating more and more prdpens of integration in the
European penal systems, it is about cooperatioth@rperspective of unificatioff’ The
mistrust of a certain part of the doctrine in wtieg perspectives of a “forte integration” at a
Europeart level is concerned, demonstrates the difficulbés® community construction in
the penal matter, situation which puts on closemmlder but not less complex mechanism,
that of interrelationing deriving from “the existence of a conflict betwetie community
parameter and the internal penal norm which imghesneutralization of the latter due to its
dilution before the sovereignty of the communitymb"®.

A sensitive meeting point between the two mattenscerns the application of the
penal law in time, as the European jurisprudencenspfor the national law system, the
obligation to construe the internal norms in confity with the values standing at the base of
the democratic society, freedom and safety of ew#tigen. According to the principle of
incriminations and sanctions legality, unanimoushiigd principle in the Romanian criminal
doctriné’, the retroactive application of the penal lawagbfdden when it takes place in the
detriment of the offender. From the jurisprudentehe Court of Justice of the European
Union (CJEU) results the requirement that the pé&valshould not be applied extensively in
the detriment of the accused, by analogy, as wetha interdiction to extend the range of
applying the existent offences to facts which -vimesly — were not offences. The European
directives cannot be used by competent nationdloaties without introducing it in the
national legislative system by adopting a law iderrto determine the penal liability or
aggravation of the sanctions of the one guilty &vehviolated the provisions from the
directive under discussion. Cases liRerlusconi against Italy indicate the fact that the
community law in penal matter has as objective jtitkcial cooperation within the Union
which is built on the principle of mutual acknowdguient of judicial sentences and decisions
and also include the closeness acts with law p@mdradministrative norms of the member
states. Although the legality of applying a moreciable penal law is discussed in several
cases brought before the Court of Justice of thefaan Union (CJEU), the community
judge avoided to establish a hierarchy betweemtimeiple of the community law supremacy
and that of applying a more favorable penal law.

8 M. Gorunescu)nfluerya indirecti a dreptului comunitar asupra dreptului penalsiomal, Lex ET Scientia
International Journal - Juridical Series, no. X¥d|. 2/2009.

° Walter PerronPerspectives of Harmonisation of Criminal Law andn@nal Procedure in the European
Union, in Erling Johannes Husabe, Ansjorn Stranddemik Harmonization of Criminal Law in Eurgpe
Intersentia, 2005, p. 5.

% Anne WeyemberghGeneral introduction, to Summer School "The EU ar&&riminal Justic® The Institute
for European Studies (Université libre de Bruxelé$lB) and the European Criminal Law Academic Natkv
(ECLAN), 30 June-6 July 2008, p. 3.

13, Manacordaln bilary al inteferepelor intre dreptul comunitasi dreptul penal: Neutralizareai obligasia
de incriminaren Penal Law Handbooks, no. 1/2007, January — March

12 M. Delmas — Martyles forces imaginates du droit (Il). Le pluralisorelonne Paris, 2006, p. 155.

133, Manacordagp. cit, p. 4.

. R. PopoviciuPDrept penal. Partea general ProUniversitaria Publishing House, Bucharest,12(1 15.

'3 http://eurlex.europa.eu
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Thinking about the failure of the old project oEaropean Constitution registered in
several member states, then the idea Blrbpean constitutionalisatiGnseems almost
utopian, thinking that the idea of constitutioningvitably related to the notion of state and
the construction of the European Union almost abvaied to go around the pattern of a
super state or federal state, being more of annat®nal organization but less of a state. And
still, regardless of the clear opposition put onGrgat Britain and even France, on different
matters, of course, the Declaration from Berlin@dd on the 28 of March 2007, on the
occasion of the 50 years anniversary since thargjgof the Rome Treaties, “constitutes a
document of high relevance, because it statesdtfee of the necessity to adopt some new and
engaging institutional arrangements as a consegquehahe evolutions obtained by the
European integratior?.

Should federalism be the future of Europe? The answthis question targets several
problems including those about the applicationhaf mational penal law. Should the Lisbon
Treaty represent the decisive step towards cotistilisation, then the member states,
making use of the European Union specific institodil background will have to find a
solution for the correlation of the CJEU activitythvthat of the national judicial courts. But
are there possible solutions to this matter? Tkapfiearing by merging of some European
courts or the creation of a third jurisdictionatdm besides The European Court of Human
Rights and the Court of Justice of the Europeanohinto take over the constitutionality
control related prerogatives? The inclination & European Union towards one or the other
of the proposed variants takes time, as takesrnagement of the ever so different member
states in this new and highly complex constitutianachanism. On the other hand, “A EU
penal code couldn’t be conceived but as an emanafi@ European sovereign unitary state
and not of a Union of sovereign states, as thessligjht now™".

So it is difficult to talk about a direct influenoé the community law on the national
penal law but, according to a EU Communication fr@h09.2011 suggestively called
“Towards a EU Policy in the Penal Matter: ensurthg efficient application of the EU
policies through the penal law”, “the global objeetof the EU policy in the penal matter
should constitute the consolidation of the citizénsst that they live in a Europe of freedom,
safety and justice, as well as in the fact that Ekklegislation protecting their interests is
fully applied and fully observed and that, at tleens time, the EU will act for the whole
observance of subsidiarity, proportionality andtifer basic principles of the treaty/”

In conformity with the Lisbon Treaty, the EU mayrnuto the penal law for
consolidating the insurance of observing the EUmand policies. The penal legislation must
presently be adopted by the co-decision procedumneed into a common law procedure upon
the adoption of the Lisbon Treaty by the Europeari&#ment and Council under the full
judicial control of the Court of Justice of the Bpean Union. In addition, the national
parliaments are called in to play an important ioléhe development of the EU legislation in
the penal matter.

The discussions held during the inaugural reunioth@ European Committee experts
group focused on two recurrent themes — the intierabetween the administrative and penal

'8 G.1. Chiuzbaian, ifPrefaceof the book- C. Gilinoiu, V. DuculescuDrept constitgional european “Lumina
Lex” Publishing House, Bucharest, 2008;

717G, Antoniu,op. cit, p. 11.

8 COM (2011) 573 FINAL, Brussels, 20.9.204tre o politici a UE in materie penal asigurarea punerii in
aplicare eficace a politicilor UE prin intermediudreptului pendl. Comunicare a Comisiei Europenétre
Parlamentul European, Consiliu, Comitetul EconogniBocial si Comitetul Regiunilor /Towards a EU Policy

in Penal Matter: ensuring the efficient applicatiohthe EU policy through the penal law”. Commurtioa of

the European Commission to the European Parliam@otincil, the Economic and Social Committee and the
Regional Committee/.
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sanctions and the obligation of the member stategprovide penal sanctions that are
“efficient, proportional and dissuasivé”

If at the beginnings of the European Union the evafpon in the penal matter was
done mostly during common police or investigatiatians, as well as through the bringing
together of the penal provisions both in what comee the penal process law institutions
(settling the extraditing requests or avoiding ¢beflicts of competence) and “the substantial
penal law (by unifying as possible, the contentsarhe offences and sanctions, especially of
those in the field of organized crime, drug trafficd terrorism)®, the Corpus Juris project
emerged, concerning the general penal law and permdedure whose scope was the
elaboration of a number of guiding principles canagg the protection in penal law of the
European Union financial interests within the Ewap juridical space. In other words,
Corpus Juris was a first attempt of penal unif@matiechoing in our legislation also, through
Chapter IV, title IX from the Romanian Penal Cod®p@ted through Law 301/2004, chapter
named “Crimes and misdemeanors against the finanoigrests of the European
Community”.

One cannot overlook in this context the provisiook the EU’s Charter of
Fundamental Rights either, which contain in a uaigrding, for the first time in the history
of the EU, the ensemble of the civil, political,oeomic and social rights of the European
citizens and also of other persons living on EUitmy. Among these, in Chapter VI — Justice
— we mention some of the fundamental rights alderdked through the penal law: the right to
effective remedies at law and fair trial, the praption of innocence and the right to defense,
the principles of legality and proportionality ofémal acts and their sanctions, the right not to
be judged and punished twice in penal procedureghi® same act. In the context of the
Lisbon Treaty the Charter acquires the same juaidmrce as the treaties but the provisions
from the Charter do not enlarge at all the compmtsmf the Union, as they are being defined
in the treaties.

In matter of penal law the Treaty makes possib&e atloption of somée minimis
rules for defining and condemning certain crossrdbér offences as terrorism, weapons and
drugs trafficking, money laundry, sexual explotatof women, electronic criminality.

At a doctrine level it is accepted that the inflaeig of the national penal law by the
community juridical instruments is manifested inotways: “Firstly, anegative effecis
indicated, that retrospect to the forbiddance tdate the liberties recognized at a community
level: (free circulation of persons, products, g@s and capitals), through the interdiction of
customs rights and of quantitative restrictionmatket entrance and exiting, as well as of any
other measures with same effétfart. 34, 35 TFEU). It is about a negative efiaatase one
provision from the national penal law is considemecbmpatible with the community law.
The national provision is “neutralized”. An intefr@ovision may be incompatible with the
community law, mainly when it forbids a conducoaled in conformity with the community
law or even encouraged by it. For instance, thenal law considers sanctionable the deed
of an importer that puts on the market alimentaxydpcts originating from another member
state, without authorization. Such incriminationl wiolate the provisions of art. 34 Treaty on
the Functioning of the European Union (TFEU) whirarantees the free circulation of
goods and forbids “the quantitative restrictiongngport or any other measures with similar
effect”. In compliance with the community jurispertte all national measures susceptible of
preventing directly or indirectly in the presentiorthe future, the intra community trade are
considered to be equal to those which impose dasimg restrictions. Other meeting points

19 http://e-juridic.manager.ro
20G. Antoniy op. cit, p. 13.
21 Jean Pradel, Geert Corstens, Gert Vermeienit pénal européer7eme Edition, Dalloz, Paris, 2009, p. 677.
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for the incompatibility between the national normdathe community law concern the
subjective side of some infractions but the prdpaslity of the punishments as well.

As to thepositive effecbf the community law on the penal law, it refersbtinging
near the legislations and applying the common astior policies and differs from the
negative one by the fact that it doesn’'t concera témoval of an impediment for the
realization of the community law or about the idtetion of introducing such a new
impediment but taking active measures for the zatibn of this right.

Towards the effervescent concept of the begirmigthe European Union, the last
years marked a reconsideration of the state’s rimlethe sense of transferring some
prerogatives to the European Union and to regiorsib-regions — fact that still doesn’t bite
into the sovereignty of same — for this way, aslymtéBarbara Spinelli states, “the classic
state doesn’t yield sovereignty but understands ithaeality it has already lost it without
hope. Only through Europe it may hope, perhapsedoperate and reconstituteit”

The field of applying the EU penal law aims the exghof the so-calledEuro-
offences, meaning those referring to terrorism, traffic ofgmns and sexual exploitation of
women and children, illegal drugs traffic, illegaéapons traffic, money laundry, corruption,
counterfeiting means of payment, informatic crintilgaand organized crime, as provided in
the treaty. The majority of the criminal fieldsesdy are the object of legislative acts adopted
before the Lisbon Treaty which were updated or pendpdate. Additional “Euro-offences”
may be defined only by the Council, deciding unanisly, after the approval of the
European Parliament (here, the co-decision proegiduro longer incident).

Article 83 paragraph (2) from the TFEU allows ther@&pean Parliament and Council
to establish, based on a proposal of the Commissimmimal norms referring to the
definition of offences and sanctions in case tlosathess of the acts with law powers and the
administrative norms of the member states in perater proves indispensable for securing
the efficient application of a policy of the Uniam a field which has been the objective of
some harmonizatio®”. Should this art. 83 par. 2 TFEU constitute theetbase for the
establishment of a European Union penal law thenrthtitutions must decide to turn or not
turn to penal law measures (instead of other measas administrative sanctions) as an
instrument to insure enforcement and must establisdt EU policies need to use the penal
law as a supplementary instrument for insuringaghfrcement. As an example, the field of
financial markets and the way the main players pieyr roles here represents a case where
the penal law should be a useful additional insemitrior securing the efficient enforcement
of the EU policies. In the current context of fical crisis, the norms regarding the financial
market aren’t always observed and sufficiently eggpl“This fact may seriously undermine
the trust in the financial sector. A better conegrgce between the juridical systems of the
member states, including the penal law, may hedwvgat the risk of an improper functioning
of the financial markets and may contribute to ¢heation of equitable competition on the
internal market™.

Conclusions

Romania has made important steps towards adapsingenal legislation to the union
norms in force and for exemplification; we menttwo very actual situations in this sense:
regulating theextended confiscatioaccording to Law 63/2012 that introduces this tnstin
by altering and supplementing the Penal Code icefand the Law 289/2009 concerning the

“Barbara Spinelli at. all., Suveranitate fi@nald si integrare europead, Polirom Publishing House, 2002, p.
285.

23 Art. 83 paragraph (2) from TFEU.

4 Communication €onsolidarea regimurilor de sanctiuni in sectorehsciilor financiare’, COM (2010) 716
of 8.12.2010;Consolidating the sanctions regime in the sectdimaincial services/.
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new Penal Code. Thus was applied art. 3 from thasize — Frame no. 2005/212/JAl of the
EU Council concerning the confiscation of goodsstimments and other commodities in
connection with criminality.

The imprescriptibility of some offences accordiaghe Penal Code in force, the new
Penal Code and of Law no. 27/2012

According to art. 121 par. 2 and art. 125 par. @nfrthe Penal Code in force,
imprescriptible are only the crimes against peawk feumanity. This provision is taken over
also by the new Penal Code which by art. 153 pand?art. 161 par. 2 states that prescription
does not exonerate from penal liability or exeaqutad punishment except for the cases of
genocide, crimes against humanity and of war.

Law no. 27/2012 for the alteration and suppleméntadf the Penal Code and of the
new Penal Code provides the elimination of the pkalility prescription and of execution
of punishment in cases of homicides and premeditatactions leading to the victim’s
death.

The controversial issues in the matter have bedledery the European Court on
Human Rights which has decided that the extensroglimination of prescription does not
violate the principle of non-retroactivity
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Abstract

The Romanian Criminal Code, in its special pargukates sex criminal offences in
Title 11, entitled “Crimes Against the Person”, Cpier Il entitled “Crimes Regarding Sexual
Life”, Articles 197-204, thus protecting sexualddom and making sure that this freedom is
not exerted in an abusive manner.

In the case of acts committed which contain thesttutive elements of the criminal
offences mentioned in this chapter of the Crimibatle. The Special Part, it is hecessary to
determine the circumstances of the committing efatt, the identity of the participants in
committing the act, the consequences of the aath&h there is a causality link between
their action and the consequence occurred. In oftdeindividualize the fact, other factors
will also be taken into account, such as: the aggtang or mitigating elements and
circumstances of the act, factors that facilitatkd committing of the act, legal aggravating
or mitigating circumstances, the manner of and nsaased in committing the act.

The crime investigation methodology in this chajteolves: crime scene research,
participants’ examination by performing forensicagxnation, the hearings of the persons
involved, drawing up of the forensic and psych@ataxpertise, forensic traceological,
dactyloscopic expertise, biological, chemical, Déipertise, etc.

Keywords: technique, identification, forensic science.

Introduction

In the “Romanian Criminal Code. The Special Partie find sexual-related
criminal offences in Title Il, entitled “Crimes Amet the Person”, Chapter Il entitled
“Crimes Regarding Sexual Life”, structured as falls: Articles: 197 — the criminal offence
of rape, 198 — sexual relations with a minor, 198eduction, 200 — abrogated, 201 — sexual
perversion, 202 — sexual corruption, 203 — inc@88' — sexual harassment, 204 — attempt
sanctioning.

For a better understanding of the investigatiorsath criminal offences, I think it
appropriate to start with a general presentationtioé crimes having as their main common
legal object the social relationships regardingerson’s sexual behavior. Of course, through
these offences, other social relationships may bhbsaffected, such as: social relationships
regarding a person’s integrity, their health, optim family relationships, and optimum
relationships in their work environment, etc., whrnakes up the secondary legal object.

I. A general presentation of the sex criminal s provided for in the Romanian
Criminal Code

A. Rape.The criminal offence of rape is provided for in At97 of the Romanian
Criminal Code, having the following legal content:
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- in par. 1, in the simple form, “the sexual act,anfy nature, with a person of
different sex or with a person of the same sexgcdmrcion or taking advantage of his/her
inability of self-defense, or to express his/hell,wiill be punished with imprisonment for 3
to 10 years and deprivation of certain rights”;

- in par. 2, for the aggravated form, “the punishtnis imprisonment for 5 to 18
years and deprivation of certain rights, if:

a) the action was committed by two or more persogsther;

b) the victim is under care, protection, educatigumardianship or treatment of the
offender;

b") the victim is a family member;

c) the action causes serious damages to the physiodition or health of the
victim;

- in par. 3, “the punishment is imprisonment for th025 years and deprivation of
certain rights, if the victim is under 15 years alad, if the action resulted in the death or
suicide of the victim, the punishment is imprisomintor 15 to 25 years and deprivation of
certain rights”.

The special legal object is represented by theakaoeiationships concerning a
person’s sexual freedom and inviolability. As aeruthrough the committing of this act, other
social relationships are affected as well, suchhasright to life, to physical and psychic
integrity, to freedom of movement.

The material object of the criminal offence of rapeghe body of the living person
against whom the action of the act’s perpetrata dieected.

The active subject of the criminal offence of rapdlifferent, depending on the
normative modalities in the text.

The passive subject is circumstantial or not, ddpwnon the manner in which the
act was committed.

The objective side. The material element is exgesbrough an action, by which
the perpetrator breaks the victim’s resistanceutinocoercion or takes advantage of her/his
incapacity to resist or to express her/his willJlde@ed by the committing of sexual
intercourse.

The immediate consequence consists in a damagegHirapon the sexual freedom
of a person, but usually there may be multiple egnences consisting in damage to the
victim’s physical integrity or health (psychosegnereal contamination, etc.), the victim’s
death, and other prejudices of a social nature.

The causality link between the material element tiredimmediate consequence is
given by the very materiality of facts.

The subjective side. The form of guilt. The crimlinéfence of rape is committed
exclusively with a direct intent.

For the aggravated types provided or in par.2, itemand par. 3, thesis I, the form
of guilt that the author has in mind is exceeddént)y as the more serious result — severe
damage of the victim’s physical integrity or healtiie victim’'s decease or, as the case may
be, the victim’s suicide — is due to the perpettatiault.

B. Sexual relations with a minofrhe criminal offence of sexual relations with a
minor is provided for in the Romanian Criminal Co8et. 198, having the following content:

- in par. 1: “sexual relations, of any nature, watlperson of same sex or different
sex, which is under the age of 15 years old, iggh&a with imprisonment for 3 to 10 years
and deprivation of certain rights”;

- in par. 2: “the same punishment is reserved tierdexual relation, of any nature,
with a person of same sex or different sex, agetb I8 years old, if the action is committed
by the guardian or trustee or supervisor, caretategnding physician, teacher or educator by
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using his/her capacity, or if the offender abudestictim’s trust or his/her own authority or
influence upon the victim”;

- in par. 3: “if the sexual relations sexual redas, of any nature, with a person of
same sex or different sex, which is under the dds8 years old, were caused by the direct or
indirect offering or giving of money or other beiefby the offender to the victim, the
punishment is imprisonment for 3 to 12 years argtidation of certain rights”;

- in par. 4: “if the acts provided for in par. 1w&re committed in order to obtain
pornographic material, the punishment is imprisominfer 5 to 15 years and deprivation of
certain rights, and if, in order to achieve thisalgacoercion was used, the punishment is
imprisonment for 5 to 18 years and deprivationestan rights”;

- par. 5: “when the act provided for in par. 1 wasamitted under the circumstances
provided in Art. 197, par. 2, item b, or if the agirovided for in par. 1 and 4 had the
consequences provided in Art. 197, par. 2, itethe punishment is imprisonment for 5 to 18
years and deprivation of certain rights”;

- par. 6: “if the act resulted in the victim’s deabr suicide, the punishment is
imprisonment for 15 to 25 years and deprivationetain rights”.

The special legal object is represented by theaba@lationships regarding a
person’s sexual freedom and inviolability during/her minority period.

The material object is represented by the minooyb

The differentiated provisions contained in Art. 1@8ult in differences between the
persons who may be the active subject of the cahuffence.

Also, the passive subject is circumstantial or depending on the manner in which
the act was committed.

The objective side. The material element is represeby an action, manifested
through a sexual intercourse, either with a mimssithan 15 years of age, or with a minor
between the ages of 15 and 18 years, in which ffender has one of the capacities
mentioned in the law.

The subjective side. The subjective element caongisthe perpetrator’s direct intent
to commit the act.

C. SeductionThe criminal offence of seduction is provided farArt. 199 of the
Romanian Criminal Code, having the following contéthe act of the person who, through
promises of marriage, induces a female person utiselage of 18 years to have sexual
relations with him, is punished by imprisonment Iaio 5 years”.

The structure of the criminal offence. The spedtegal object is represented by
social relationships regarding the sexual freedanh iaviolability of a female person under
the age of 18 years.

The material object of the criminal offence of setthn is the body of the minor
female against whom the sexual act was committedugh fraud.

The active subject can only be a man.

Thepassive subject may be an unmarried female pensderahe age of 18 years.

The objective side. The material element is represeby an action, namely sexual
intercourse with a female person under the ag&8 gfears.

The subjective side. The form of guilt is represenby intent, in its both forms —
direct and indirect.

D. Sexual perversiorThe Romanian Criminal Code, in Art. 201, provides the
criminal offence of sexual perversion.

- par. 1: “the acts of sexual perversion commiited public place or which caused
public scandal are punished with imprisonment fto % years”;

- par. 2: “the acts of sexual perversion with asparwho has not reached the age of
15 years are punished with imprisonment for 3 tyd#&rs and deprivation of certain rights”;
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- par. 3: “the same punishment is applied for aftsexual perversion with a person
between 15 and 18 years old, if the act was coraditity the guardian or trustee or
supervisor, caretaker, attending physician, teaohe@ducator by using his/her capacity or if
the offender abused the victim’s trust or his/h@n@uthority or influence upon the victim”;

- par. 3: “if the acts of sexual perversion with a persdmvhas not reached the age
of 18 years were caused by the direct or indiréfering or giving of money or other benefits
by the offender to the victim, the punishment ispirmonment for 3 to 12 years and
deprivation of certain rights”;

- par. 3: “if the acts provided for in par. 2, 3 and\8ere committed in order to
obtain pornographic material, the punishment is risgmment for 5 to 15 years and
deprivation of certain rights, and if, in order achieve this goal, coercion was used, the
punishment is imprisonment for 5 to 18 years argtidation of certain rights”;

- par. 4: “the acts of sexual perversion with asparunable to defend himself/herself
or to express his/her will or committed by coercae punished with imprisonment for 3 to
10 years and deprivation of certain rights”;

- par. 5: “if the act provided for in par. 1-4 rédsuin the severe damage of the
victim’s physical integrity or health, the punishmhes imprisonment for 5 to 18 years and
deprivation of certain rights, and if it resultstire victim’s death or suicide, the punishment is
imprisonment for 15 to 25 years and deprivationetain rights”.

The structure of the criminal offence. The spel@ghal object of the criminal offence
is complex, being partly represented by the saeiationships regarding a normal sexual life,
and partly by those regarding certain social valu@siblic morality, a sense of decency and
shame.

The material object of the criminal offence is i@y of the person against whom
the act of sexual perversion was committed, regasdlof whether or not that person
participated voluntarily in the act.

The direct active subject (perpetrator) of the amath offence is not circumstantial
according to the text, except if he/she falls withar. 3 and 3

The passive subject of the subsequent two normativeatii@s is qualified, due to
the fact that the person is under the age of 18syaad was induced to participate in
perverted acts through the offering of money oreptbenefits by the offender — par- 3
respectively, was used by the offender in ordert@in pornographic material — paf. 3

The objective side. The material element is reprieskeby an action materialized in
an act of sexual perversion.

The subjective side. The form of guilt is represéry intent — direct and indirect.

The act provided for in par. 5 is committed witltegded intent.

E. Sexual corruptions provided for in Art. 202 Romanian Criminal Codgving
the following legal content:

- in par. 1: “acts of an obscene nature commitgglrest a minor or in the presence
of a minor are punished with imprisonment for 6 thsrto 5 years”,

- in par. 2: “when the acts provided for in paar& committed within the family, the
punishment is imprisonment for 1 to 7 years”,

- in par. 2: “if the acts provided for in par. 1 andwre committed in order to
obtain pornographic material, the special maximamatty is increased by 2 years”;

- in par. 3: “alluring a person in order to commeéxual relations with a minor of
different or same sex is punished with imprisonnfentl to 5 years”.

The special legal object is represented by theabkaeilationships regarding the
protection of a person’s sexual life, by preventthg alteration of the minor’s instinctual
or/and moral behavior, especially within his/henily.
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If the obscene act is committed “in the presenca afinor”, the criminal offence
lacks a material object, but if it is committed &agst a minor”, the material object is the
minor’s body.

The active subject of the criminal offence, witle thormative modalities provided
for in par. 1, 2 and 3, is not qualified according to the law tekerefore it may be any
person, regardless of sex, even a minor, if hasslegally responsible.

However, in the case of the normative modality am. [2, the direct active subject is
gualified; it can only be a “family member”.

The passive subject is circumstantial accordinghto legal text, it can only be a
minor, regardless of sex, and for the modalityan. 2, the minor must also have the capacity
of a “family member”, in the sense of Art. Z4Romanian Criminal Code, namely he/she
should be “a spouse or close relative, if the tditees and households together with the
perpetrator”.

The objective side. The material element of thentral offence according to the
provisions of the three first paragraphs is represkby an action, materialized as an act of an
obscene nature, committed against or in the preseine minor.

F. Incesthas the legal content provided in Art. 203 Romartaiminal Code, as
“sexual intercourse between relatives in direct lor between siblings”, the punishment
provided being imprisonment for 2 to 7 years.

The special legal object is represented by theaboelationships regarding a sexual
life taking place under conditions of moral normaknd without impairing the biological
substance of society.

The active subject is qualified according to thgaletext, namely it will be the
person, regardless of their sex, who engages inasemtercourse with another person, the
respective two persons having the kinship relatgpegified in the legal text.

The objective side. The material element of thengral offence is represented by an
action, expressed in the form of sexual intercourssee, for a complete definition, the
explanations provided in the text on the criminfé&ioces of rape and seduction with regard to
sexual intercourse.

The subjective side. The form of guilt for thiserite is represented exclusively by
direct intent, the offender being aware of his/kership relationship with the partner in
sexual intercourse and still pursuing to achieeititercourse under such circumstances.

G. Sexual harassmerithe Romanian Criminal Code in Art. Z0Brovides “the
harassment of a person through threat or coeraioorder to obtain sexual satisfaction, by a
person who abuses the authority or influence thair tposition at the workplace provides
them with, is punished with imprisonment for 3 mwnto 2 years or fine.

The special legal object is complex, being partgpresented by the social
relationships regarding a person’s sexual freedmh iaviolability, and partly by those
ensuring optimum interpersonal relationships invloekplace.

As a rule, this criminal offence lacks a materibjeat, as it is mainly the harassed
person’s psyche that is affected by the illicii@ct

The active subject is circumstantial, as estabiighethe legal text.

The passive subject is also circumscribed to baipgrson.

The objective side. The material element consistmi activity of harassment, which
materializes in — alternative — actions of threata@ercion.

The subjective side. The form of guilt for the diad offence of sexual harassment
is represented by direct intent.

According to Art. 204f the Romanian Criminal Code, the attempt of ¢hisinal
offences provided for in Art. 197, 198 and 201-283unishable.
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Il. General aspects that must be clarified whenestigating criminal offences
regarding sexual life The purpose of all the activities carried out whevestigating sex
crimes is to provide evidence for the constitutakements of the criminal offences contained
in this chapter. To begin with, the social valueslated through the act committed will be
highlighted, in order to establish the legal objeicthe criminal offence and to determine the
exact article and legal framework that the act catbeoh falls within. The next stage is to
establish the material object of the criminal offenf the acts were committed through
violence, i.e. if the action was directed towardsl deft traces on the body of the living
person, thus affecting the person’s physical intggnealth or life.

The criminal offences mentioned in this chaptethwhe exception of the above
situations, lack a material object, as the psydmtension of the freedom of sexual behavior
IS so obvious that it seems to us rather artifietalconsider that this freedom should be
rendered objective by the person’s bbdy

Also, with a view to determining the correct lefl@mework of the act committed,
it is necessary to establish who is the subjedhefcriminal offence and his/her identity.
There may be cases in which the victim found isedsed or in a state of unconsciousness,
without any document upon him/her that would hedfablishing his/her identity. To the same
end, it must be established whether the passivedulmay be circumstantial or not, i.e.: if
he/she is a minor, under 15 years old, betweeagdks of 15 and 18; the victim is under care,
protection, education, guardianship or treatmerthefoffender (the criminal offence of rape
according to Art. 197, par. 2, item b of the RomaanCriminal Code); if the victim is a family
member (the criminal offence of rape according ta A97, par. 2, item'bof the Romanian
Criminal Code); if the victim is a person unabledefend himself/herself or to express his/her
will (the criminal offence of sexual perversion amding to Art. 201, par. 4 of the Romanian
Criminal Code or Art. 197, par.1, the simple fotieesis 1l of the Romanian Criminal Code);
if the victim is a female (the criminal offences®duction, according to Art. 199, par. 1 of the
Romanian Criminal Code).

The identification of the active subject, the pérp®r, is an important task of the
investigating team. With this type of criminal aiffees, the perpetrator’s identity is often
known by the victim or by the other participantscommitting the act. Knowing the identity
of the active subject of the criminal offence mdsoaresult from the fact that the active
subject may be circumstantial, for example, if he/s: a guardian or trustee or supervisor, a
caretaker, an attending physician, a teacher ocatdu (the criminal offence of sexual
relations with a minor, according to Art.198, parof the Romanian Criminal Code); (the
criminal offence of sexual perversion, accordind\ta 201, par. 3 of the Romanian Criminal
Code); the person who abuses the authority orenfte that their position at the workplace
provides them with (the criminal offence of sexharassment, Art. 203 of the Romanian
Criminal Code).

With regard to the objective side, evidence of éleéon will be obtained through
specific investigation activities: for the criminaffences of rape and sexual relations with a
minor, evidence must be provided for the actiohafing sexual intercourse; for the criminal
offences of seduction and incest, evidence mugirbeided for the action of having sexual
intercourse; for the criminal offence of sexual yegsion, there must be evidence of the
performance of perverse acts; for the criminal rafée of sexual corruption, there must be
evidence of the occurrence of obscene acts; forctimeinal offence of sexual harassment,
there must be evidence of a harassment having fakea through threat or constraint.

The objective side may be conditioned by a purpdsertain acts, as follows:

V. Cioclei, Drept penal. Partea speciallnfragiuni privitoare la viga sexuat, “Universul Juridic” Publishing
House, Bucharest, 2007, pp. 187-188.
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- the criminal offence of sexual relations with anar (Art.198, par. 3 of the
Romanian Criminal Code), if the sexual relationgeveaused by the offering or giving of
money or other benefits;

- the criminal offence of sexual relations with anar (Art.198, par. 4 of the
Romanian Criminal Code), if the facts referred {oArt. 198 were committed in order to
obtain pornographic material,

- the criminal offence of sexual perversion (Ar012 par. 3 of the Romanian
Criminal Code), if the acts were committed in ortteobtain pornographic material.

The perpetrator’s action, the circumstances, thedanand means of the act
consummation will lead to establishing the subjexctide, i.e. the form of guilt. In the case of
criminal offences regarding sexual life, the formguilt is intent, with the exception of
variants where the form of guilt is exceeded in{émt example, the criminal offence of rape,
Art. 197, par. 3 of the Romanian Criminal Code perdollowed by the victim’s death or
suicide, or the criminal offence of sexual pervamsiArt. 201, par. 5 — thesis | — the act
provided for in par. 1-4 of this article results anserious damage to the victim’s physical
integrity or health, as well as thesis Il, when dlegé results in the victim’s death or suicide).

The consummation of the criminal offence is différated depending on the
moment of occurrence of the material element ofdolbhjective side, in the simple form, when
the violation of sexual freedom takes place, andggravated forms, when the result, such as
the victim’s death or suicide, occurs.

There may be situations where the result does aypdn, in which case the act is
left in the form of an attempt. In this respectt.A204 of the Romanian Criminal Code
expressly provide that “the attempt of the crimioiénces provided for in Art. 197, 198 and
201-203, is punishable”. As a result of the pramisi of this article, the exception in this
chapter is represented by the criminal offencesediiction and sexual harassment, for which
an attempt is not possible.

For the individualization of the acts mentionedtims chapter, with a view to
enforcing the concrete punishment on the activgestibthe work of forensic science
investigators and all the activities that make e imethodology of criminal offence
investigation are very important and they diffepeleding on particularities of place, time,
mode, as well as number of participants, tracesodliered at the crime scene or the persons
involved in the act, whether perpetrators, insbgataccomplices, victims or witnesses.

lll. Specific activities for the investigation ahscrimes

In order to achieve its goalhe research of the crime scenwist take place in
accordance with the provisions of the Romanian @@mProcedure Code, as well as with
tactical rules applicable to any forensic invedimaat the crime scene. The perimeter of the
crime scene may contain various categories of $regrech as traces of hands, feet, objects and
debris of objects, biological traces, etc. A corrieterpretation and use of the traces at the
crime scene will make it possible: to establish ¢ireumstances in which the offence was
committed, the method used by the offender, theiesee of the activities carried out by the
crime subjects before, during and after committhrgycrime.

Given the type of offence to which we refer in tladicle and the alternative
modalities in which they occur, as well as the passubjects, sometimes circumstantial due
to their age in relation to the active subjects Wiave different qualities giving them a
psychological ascendancy over the passive subjgdtgsical strength and anatomical
characteristics, the investigation of these crimeB take into account aggravating or
mitigating circumstances or aggravating or mitiggtelements of the offence.

The variety of the crime scene and its featurekalgb contribute to individualizing
the forensic research activities. For example,ndigas of the type of offence in this category,
the scenes are:
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- indoor spaces (houses, outbuildings, house agmamtes, clubs, bars, schools,
abandoned houses, etc.), ditches, elevators, Blagikases;

- open spaces: fields, routes followed by theiwist woods, working in open field,
places to graze, playgrounds, parks;

- cars: used by the perpetrator or the victim.

As a result, traces in the crime scene area willcbkected depending on the
category they belong to, according to the rulesliegpe in forensics, so as to avoid
contamination and intercontamination of the tra¢ksir modification or destruction. Thus,
there are situations when, in cases of rape, hacdg are found, preserved and collected, that
may lead to the identification of the perpetratothee verification of statements made by the
parties concerned. Identification is done by usiregMorphotrak AFIS system.

In the aggravated forms of the offences, resulimghe death, suicide or serious
damage to the physical integrity or health of tieim, the victim may be found at the scene
as well. In these situations, the victim's bodyl wé preserved and examined, both during the
static and the dynamic phases of the researcheasdéne. There may be traces of blood,
semen, sweat, excoriations, bruises or deep leanthe victim's body, which, by their
general appearance, spacing, color, location orbdigy, number, etc., show the intensity of
the constraint, the abuse to which the victim wdgected, the means used by the perpetrator,
but sometimes they also show the reaction of tbnvito the perpetrator’s action.

In the presence of the forensic expert, the focetesim will perform an internal and
external examination of the victim’s body, and tbeensic expertise required in the case.

The scene will also provide information about tle&ationship the subjects of the
crime had or did not have, for example, if theywrme another, if they lived together and
had a common household, if they went out togethibat activities took place that they were
involved in together, house habits (for the crinoésncest, sexual corruption), workplace
habits (for the offence of harassment).

The research at the scene may lead to the disdpveoy of goals that the offender
pursued, in which case these items will also bkectd, for example, pornographic material,
CDs, computers, etc. Victims are often lured by diffender by the offering of material
benefits, sometimes using the Internet.

The hearing of the persons concerneadnnsther feature of the methodology of sex
crimes investigation. When the persons involvedthwiheir different capacities, are
interrogated, the preparation of the hearing, a$ ageits carrying out will be individualized
by taking into account the typology of the actiubject, of the passive subject of the crimes,
of the witnesses who may be minors, persons urialidefend themselves or to express their
will. Other relevant data will be collected, regagithe dietary habits of the participants (e.g.,
the habit of consuming various energizing substanetihinobotanical substances or that have
other side effects), use of medications, treatmieg undergo.

In the preparation stage of the hearing, the rekel@am members will also gather
information by visiting the micro-social groups which the participants in the offence
belong, taking into account the degree of mentdl gimysical development, the educational
level, the concepts they have on certain thingsy ttriminal record.

School and education will provide information abaaiperson's psychological
profile. In the field of education, the Council Blirope discussed various topics, such as:
violence and the resolution of school conflictsueation for intercultural dialogue; modern
languages as a means of communication; brutalitylyibg and aggression in school;
education for democratic values; education forresiee and mutual tridst

2 Cristina Otovescu Bsie, Dumitru Otovescifhe Right to Education and the Dynamic of the HigEducation
in Romania Romanian Statistical Review, no. 2/2009, Natidtalistics Institute, Bucharest, 2009, p. 46.
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It is advisable to pay attention to those situaionwhich the victim does not talk
about what is happening and, thus, is abused mtilgasometimes by members of his/her
own family or by a person towards whom he/she babrfgs of fear or gratitude.

Once identified the victims and witnesses in cagksre the offender’s identity is
unknown, the hearing will focus on obtaining infaton about the offender’s description, so
that they can be identified by using the technszéntific police equipment, such as: drawing
the identi-kit, searching in the IMAGETRAK, IBIS @dases.

In the case of offences regarding sexual, theiestigation may include the use of
surveillance, recording or interception equipment.

Also, for the goal of capturing suspects, raidd aaorveillances are organized and
conducted in areas of potential risk or which arevin to shelter wanted people.

The presentation for recognitiomakes place after several versions have been
developed in the case and a circle of suspectbéas established. In general, with crimes
whose authors are known but the statements ofntfigiduals involved need to be checked,
other means of evidence are also required. We orenitn this respect: criminal expertise,
genetic expertise, chemical expertise, forensiedige.

It is generally recommended to perfothe forensic examination of the victim and of
the perpetratoras soon as possible after the committing of theeriOf course this is a
relative requirement, bearing in mind that ofteest crimes are committed without any
complaints or notifications of the police, to matkkem known to the judicial authorities,
which would proceed to investigate and documentése.

Thus, most often, in the case of crimes regardaqial life, it is required to perform:
an examination of the victim in order to find tracef violence and aggression on his/her
body; an examination of the offender or suspecoroer to search the body and look for
possible traces, particularly those that may belgfa self-defending victim; the discovery,
collection and preservation of biological evideticat may be used for DNA expertise, such
as blood, semen, hair, tissue, urine; any STDshb#t the victim and the aggressor might
have; collecting of vaginal or rectal secretions.

The expertise intended to establish the genebél@ron basis of seminal tracks, as
well as those of blood and saliva, is one of thetneliable means of eviderice

It falls within the forensic expert’'s responsitéds to: demonstrate the violent coercion
of the victim; probe the reality of the sexual netmurse; identify the biological traces
collected at the scene, from the victim, from teéeddant; demonstrate the victim's physical
and mental inability to defend or to express hisihifl %, establish whether the victim was a
virgin or not; determine the victim’s state of pnagcy.

Incapacity of self-defense may occur in the follogvsituations: with people who are
in a state of convalescence after serious illnggh,elderly people, paralyzed persons, people
in a state of unconsciousness, people who are dyingder the influence of drugs

The more common variations of death occurred endase of rape are those due to
mechanical asphyxia and less frequently, deatheguest to injuries caused by hitting with
hard objects, stinginig-cutting or splitting objgct

The performance of the following may also be respliitoxicological examinatiorno
determine blood alcohol level, the substances,slmigestedforensic psychiatric expertise

% See E. StanciTyratat de criminalistid , fourth edition, “Universul Juridic” Publishing Hoeis2007, p. 541.

“ SeeS. Florian, D. FlorianGhidul medico-legal al juristulyi“Napoca Star” Publishing House, Cluj-Napoca,
2005, p. 97.

® For more details on drugs, see Cristina Otovesasiés lllicit Drug Consumption Vs. the Right to Life the
Romanian Law Studies Review, no. 3-4/2008ndrei Ridulescu” Legal Research Institute of the Romanian
Academy, 2008, pp. 309-321.

® See C. SisermarRrobleme medico-legale ale jiiesexuale,in Medicina legad, coordinatorS. Florian,
“Napoca Star” Publishing House, 2000, p. 219.
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if there is a possibility or suspicion that thetwit suffers from a mental disorder, due to
which he/she was able to express his/her will,hat the perpetrator suffers from a mental
disorder.

Inability of self-defense may occur in the followgisituations: with people in a state of
convalescence after serious iliness, with oldepfegeople who are paralyzed, people who
are in a state of unconsciousness, agony. Psyhhidgamay be argued that the victim was
unable to express their will in the following sitiss: due to chronic mental disorders or
disabilities, oligophrenia in the degree of imbiggibr idiocy, the main psychotic disorders in
a manifesting phase, temporary mental disordetgeastoxications that alter consciousriess

In the case of crimes whose subjects are circurhigtalue to their age, they are older
women or have suffered psychological trauma, theedises may be essential, because the
subjects’ statements will not provide informatidratt may form the basis for establishing a
circle of suspects, all the more so as during thrmitting of the offence other factors of
place and time might have acted upon them, dimimgstheir judgment or influencing in a
negative or positive manner the formation procédbeir statements.

It is of particular importance to examine the na¢rstatus of the victim in order to
identify disharmonic personalities, psychotic statso as to eliminate possible false
accusations of rape

Actions to catch participants in such acts redteshmay be organized, especially
when the places of occurrence of the facts refeteednh this article are known. Well-
organizedsearches and seizures of objects and documesgpecting the laws and rules of
criminal tactics may lead to the discovery of pawraphic material, or recorded material that
proves the participants’ criminal activity.

Conclusions

In addition to the research of the scene in tise @d sex crimes, an important role is
played by the way of performing the case docum@maand investigation in order to
determine the circumstances in which the crime wasmitted, establish the circle of
suspects, and prove the components of a crimifi@hcé for the correct qualification of the
act and then, its individualization.

Also, the hearings of the persons involved, trepgaration of the forensic expertise, of
the psychiatric, biological, chemical, toxicolodicaaceological examinations help identify
the persons and apply the concrete penalty.

Given that a large number of perpetrators andmgin these cases may suffer from
different mental disorders or mental illnesses,ugng psychological protection and
counseling is helpful in preventing and combatimgse crimes.
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Abstract

The correlation state-law is distorted or optimizaccording to the political regime
understood as "the way of associating political oe3, as an expression of adequation of the
state to the purposes of power and to the vocaifdts exercise™ As appraised, “the large
palette of constitution and evolution of the poétiregimes, from the democratic ones to the
totalitarian one is bound up with the level of egfing the will and interests of the citizens for
the institution of these regimes”

The review from a historical and synchronic poirit veew, as presented during
contemporaneity, emphasizes the aspects of thecpblpower — law connection from which
the judicial doctrine statés

Keywords: rule of law, political power, the state, the law.

Introduction

The role of the Law as conservation instrumentefdomination over the majority of
the population in a community, born at the crosad® of archaic world and cultural world,
as a sign of progress and civilization, when the mhtterns based on manners and tradition
do not satisfy anymore the interests of the warltliil flourish.

Law confers trust and protection to the dominardugs, for the contribution as order
instrument but also as an instrument of the majasitindividuals from a community that feel
somehow protected by its principles; thereforeithmense value of law for the organization
of social structures and the role meant to exertse¢he evolution of world was conceived.

The power did not consist, not even in the begmnof gross force but on the
contrary it expressed the social condition of mad ghe power of regulations incumbent for
the exercise of power and its conservation.

Law serves the political objectives but as worldless, does not accept as exclusive
the uncensored pattern of order, based on the ayitwill but the motivational pattern, in
other words relations that are not arbitrary instied but are more and more related to the
judicial values that step into the consciousnesshef community. Politics and law merge
through the values to which they subsume and vithehpursue to achieve.

Life is marked by irreparable contradictions betwde/o antithetic processes: one of
manipulation, expression of the domination of theugs that rule, another one reversed, of
cultural dynamic culture starting from the interiof the groups allowing the overthrow of the
situation of dominant categories. If power is undhe government of judicial element
meaning its consent, the acknowledgement of the leg@imate to exercise power as a result

! M. Duverger, lanud,es deuxfaees de I'oecideRayard, Paris, 1969, p. 14.

2 C. Varlan (coord.) a. oRolitologie, “Didactici si pedagogid” Publishing House, Bucharest, 1992, p. 43.

% Jon CraiovanFilosofia Dreptului sau Dreptul ca Filosofi€Universul Juridic” Publishimg House, Bucharest,
2010, pp. 293-300.
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of the popular majority then the contradictions adspute worsen as far as power is
therefore exercised so that it provokes visiblduygtions within the relation with law.

When the judicial reasoning possesses value statdipower is judicially dedicated
then the relations of law are not contradictory integrant.

Power is not bound to comply with the judicial r@@isg but it can assume this
reasoning; on the other hand law, proposes onlgahgion of obedience not of confrontation
but, in the end law wins as long as it is foundadlee reasoning and judicial maturity of the
world, and these should not be censored by powdnypaulture.

Historically, the functionality and optimization ofie relation power-politics-law is
built step by step, always confronting and surpegstie inherent contradictions of social life,
not being void of deformed expressions as the amasting in the states that have
experienced totalitarianism

Analyzing the relation between political power, land lawful state, Professor lon
Deleanu observes the different, surprising, andradictory assessments of the lawful state,
looking over numerousdoctrinaire perceptioris among which:

- lawful state corresponds to an anthropologicakssity (H. Ryffel);

- it is a myth, a postulate and a principle, atadte tenet (Chevallier);

- a pleonasm, a judicial nonsense (H. Kelsen);

- a useless concept which is arbitrary and muslatiker two concepts (A. Hauridu)
and so on.

Such assessments represent the expression of sppmaehes of different
perspectives of the premises and mechanisms otte phenomenon related to judicial
phenomenon that led to the apprehension of mulsmeificances of the conceplaiful
stat€.

Here are some of them:

- lawful state means the subordination of the dtataw (J. Picquel);

- iIs a system of organization where the framewdrkarial and political reports is
dependent to law (J.P. Henry);

- the state where power is subordinate to statdhalmanifestations of state being
legitimate and limited by law (M. J. Edor);

- lawful state means fundamental guarantees thdafuental public freedoms, the
protection of the order of laws (J. L. Quermonne);

- lawful state implies the existence of constitndb regulations that impose to
everybody (G. Duhamel);

- State is able to conciliate freedom and authptawful state is the ranking and
thematized judicial order (J. Dabi@nd so on.

Every theory and opinion regarding the conckptful stateare the result of the
contemplation concerning some comparatively longstonical evolutions that are
contradictory, full of achievements and fiascos eartjes that are always researched because
of the two interdependent phenomena: state andighé to insist upon the history of the
concept of lawful state so we make reference toessignificant moments

The evolution of the concept of lawful state isigsslubly related to the fight against
feudalism and absolute monarchy and the liberallutom within Western European
countries. An important element Magna Carta,elaborated in England 6215 which

“|. Deleany Drept constitdional si instituyii politice, treaty, “Europa Nova” Publishing House, Buchar&es,
pp. 100-101.

> Ibidem pp. 114-115.

® Sofia PopescuStatul de drept in dezbaterile contempordifitura Academiei Romane” Publishing House,
Bucharest, 1998, pp. 14-35.
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normalizes the relation between the king and nigbidontaining in a rudimentary form the
interdiction of arbitrary detention and the legiéiay principle, facts that would later become
the bay stone of the concept of rule of I@ule of Lay. The Carta provided that nobody is to
be taken or confined but in the case of a legaltantkest process according to the law of the
country.

The liberal doctrine, whose roots is to be foundthe political thinking of the
revolution in the 1% century fights against absolute monarchy and ptesia governing
system that is organized as a constitutional mdryaand according to the principle of
separation of powers.

Let us signal the fact that the American Declaratd Independence alleged the idea
of natural equality of people, of their inalienalrights that cannot be breached, of the
sovereignty of the people, of the right to resist bppression and the right to subvert the
power that becomes tyrannical.

Philosophically, Kant revealed that the individisa human being, regardless of his
quality to be a citizen and that the state is cdlegeo comply with law which is founded on
the quality of the individual to be a human beinlgiler Hegel underlined the autonomy and
lawfulness of law.

In the XIXth centuryas severaValues like humanism, freedom and dignity of human
beings were promoted, Jellinek pleaded the thésasito limitation in pursuance of which the
state itself.

As we have seen in § 2 of this chapter, the daetajppraises the fact that tlasvful
statewould happily synthesize the elements of a tripdetdne, the liberal one which is the
prime one but rather conservative, then the moshse&wative and sometimes
counterrevolutionary like the GermaRechtsstaatand finally the strict liberal one
expressible in the principlRule of Lawpbut also in the principle of legality, inheritecifn
the French Revolution.

The conceptual core of the lawful state was theecf®t at the confluence of some
great models:

1) within the English version, tHeule of Lawwas progressively implemented within
the ambiance of the sovereignty of the monarchaanan attempt to limit it, and in the end in
order to consecrate the sovereignty of Parliam&hey reached the level where they
recognized theconstituted powér— by means of the positive law — to the necegsitipund
the documents of the executive, either directlynalirectly, on the authority of Parliament
and to constrain everybody to comply with law amdisdiction;

2) within the German version, the conceptR&ehtsstaatvhich during its historical
evolution acknowledged four aspectsiibgral, corresponding to the phase of the modern or
capitalist world, with its private range that clairthe existence of some fundamental rights,
the subordination of the power of law, laws thais$a the requirements of equality of the
economical competitions, the superiority of Parksutnb) material, where the concept of
Reehtsstaabecomes the central constitutional concept, thie stehieving its purposes only
within law and through law; d¢prmal, once with the uprise of the judicial positivismhere
state is not anymore identified with the peopleibudefined as a legal person, the law can no
longer be situated above state, being its produttthe state narrows its own activity through
judicial norms that it creates; dgmocraticfounded on the principle of legitimacy where the
official decision of the institutions of the staaelopted according to a procedure, is based
upon the consent expressed by the citizens. Hegesttess is laid upon the Constitution, the
principle of sovereignty of the people and upongh@motion of the human rights;

3) within the French version, the lawful state veadegal staté that cultivated the
principle of legitimacy and which aims towards #ssurance of the supremacy of legislative
related to the executive.
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The formation of the lawful state implies a histali process, rather contradictory,
with achievements and difficulties, with powerfancise accents from one state to the other,
according to the entireness of the socio-polit@atl cultural agents from each and every
country that should not touch its essence wherestic&al action should be oriented at least
towards the following directions:

- the assumption through the norms of law of sdveraral values and authentic
politics that are persuasive for the global civiing and for the individual;

- the setting up of a democratic ambition; the sobidation of the principle of
responsibility of the state; the institutionalizati of several controlling means that are
efficient for its activity; the institution of cohent and stable judicial orders;

- the strict promotion of the principle of legitimy and of the principle of
constitutionality; the changeover of the human gento a axiological and cardinal reference
mark.

Conclusions

The state, a complex social phenomenon having Emibl existence, is analyzed
within the specialty doctrine by means of threespectives;judicial, political and social-
economical

The essential elements of the definition of stagejn the statements of different
authors, refer tothe existence of a leading group invested witliegoing attributions and
exercise of public authority in the name of theglepthe political breakdown of a historical
constituted human collectivitythe geographical allocatignthe prerogative of the leading
group to establish and defend the state order dad the judicial order within itFrom this
perspective, state may seem on one hand, the resdgeof institutions invested through
Constitution, or according to these, with powerrpgatives, while on the other hand, as a
social phenomengsynthesizing each and every act and fact by mefwsich the power is
being exercise@nd which conduct to the organization and cohesfoa human collectivity
spatially and temporally spot.

The abstract and judicial concept @&taté may explain the multiple situations and
relations that take place between 8tate- active and passive subject, subject of rights and
liabilities and the other social groups, or betw&tate and natural persons-individuals and
we may analyze the inherent content of judicialifations of the State.

In every political definition, we encounter a diéatiation between leaders and the led
ones, differentiation that appeared within a sa@gmal point of view when some members of
the group were able to serve the other membeinseofitoup. This fact shapes the concept of
State: on one hand, theading force, the public power, possessed by &@itesocial group in
order to lead and on the other hanchntinuous and fierce fight for conquering powed dor
maintaining it

From the social and economical perspective, Seges to be a group of individuals,
very well organized and very stable, that occugegeographical definable territory and
which is politically acknowledged, where on a pabdiuthority exercises commanding or
power prerogatives, provided with the vocation arlitutional and organizational capacity
to express and compel the will of the group asregs will.
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Abstract

The introduction of this institution in the conterdf the Criminal Procedure Code
represented a challenge for the Romanian legislatoose concern was to solve the cases on
trial in the context of necessity to ensure expezbein a fair trial, the application of these
rules in judicial practice facing difficulties imé& absence of transitional provisions.

Keywords: evidence presented in the criminal investigatiorageh guilty plea,
sentence reduction.

Introduction

The idea of negotiated justice or consensual jestappeared in the context of
changes that characterized the Penal Law of théd49When the phenomenon of increasing
crime has generated a real criminal justice crigisthe European Statéscharacterized by
the inability of the judicial bodies to solve crimai cases on trial (the demand was increasing
steadily, while the supply was shrinking), law eoément becoming selective, even
incomplete in some cases. In this context, the vahmf the criminal cases from courts by
diversifying the methods used in the sphere of icamprocedural law was the saving
solution in an attempt to halt this inflatibn

In this sense, the conflict mediation agreementrgetkas a more easily accepted and
implemented solution than an imposed sentence,vdrg existence of the expression
“consensual justice” or “negotiation”, as an instition of criminal law meaning at first
glance a paradox, considering that the traditiofatmat of the criminal law is completely
alien to discussions, concessions or compromises

! Forward Criminal Procedure Code used as Romaniamit@l Procedure Code.

2 See J. PradeGonsensualisme en droit penal compak®88 in Boletim da Faculdade de Direito de Commbr
pp. 1-46.

3 F. TulkensSurcriminalisation et decriminalization: les chaie la justice penale aux Etats —Unis a la fin des
annees 196Mocument de travail, no. 17, 1987.

* H. JungAlternativen zur Garantie Individueller Rechte datroffenenBonn, 1987.

®J. Pradelpp.cit, pp. 1-46.
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However, the idea of “negotiated justice” was transed in the European criminal
law by Recommendation R(87)18 of September 17, aO®i& Committee of Ministers of the
Council of Europe, which stipulates that where &ddant’s guilt results from the evidence
presented in the case, the courts can apply tonglgied procedure, which results in the
pronouncement of some judgments in the absente dfial phasg similar provisions being
part of the legislation of other European Statebug, the article 233 of the Norwegian
Criminal Procedure Code stipulates that, where $hepect admits his deed, he will be asked
if he admits that it is criminally liable. If he gfied unconditionally and the case can be
examined under the accelerated procedure, the stispauld be asked whether he consents
to such a procedure, and if he agrees, the Prosecwbuld ask the competent court to
proceed without impeachment, by a single appearance

German Criminal Code does not provide for a spe@abcedure, but only the
reduction of sentence limits, taking into accouhé tconduct of the perpetrator after
committing the offence, concerning compensationiéonage caused to the injured pérty

The Italian Procedure Code provides for two spegiaicedures which are based on
the guilty plea. In the case of the first specia@qgedure, for an offence for which the sentence
prescribed by law is less than two years, bothhenprosecution and trial phase, the offender
or the Prosecutor may require the judge to recogmine guilty plea, which aims to reduce the
sentence.

The second procedure may be applied in the casdl offences except offences for
which the sentence is imprisonment for life, analsegis in the defendant’ request to conduct
the trial only based on the evidence presenteteanctiminal investigation phase. If the judge
agrees with the request of the defendant, he camqunce a judgment of acquittal or
conviction, in which case the sentence is redugedre-third, and the convict waives any
right to appeal against the judgment pronouriced

Similar provisions are found in the American legigin which provides that the
sentence imposed as a result of judicial agreensdess than that given in the case of a trial,
this reduction leading to the prevention of thargrial phenomendh

We should also mention the provisions of articlpd&agraph 1 of the Convention for
the Protection of Human Rights and Fundamental &oees which proclaim the guarantees
on improving the rights and freedoms recognizegdmsons before national judicial courts,
to avoid or, where appropriate, to neutralize anglations of any of these rights by State
authorities, with wide applicability in all civilrad criminal cases. These provisions contain
all procedural details specific to a fair trial iarder to settle in a reasonable time the cases
pending before the court by an independent and itigbacourt established by law, which
will decide either on the infringement of rightsdaobligations of a civil nature, either upon
the soundness of any indictment in criminal matters

As a consequence of the fact that the reactionoofe/ to those who come into
conflict with the criminal law is not arbitrary, bwn the contrary it is rational and broadly

® See Recommendation R(87)18 of September 17, 108i& €ommittee of Ministers of the Council of Epeo
on the simplification of criminal proceedings, ategpbon September 17, 1987, title 1, paragraph b.

" Decision no. 1470 of November 8, 2011 publishedhim Official Gazette of Romania, Part I, no. 853 o
December 2, 2011.

% ldem.

° Neme Adriana, Justiia negociafi in contextual dreptului penaldin perspectiva deejpor omului, in
“Dreptul” Review, no. 1/2010, p. 192.

19 Decision no. 1470 of November 8, 2011 publishedhia Official Gazette of Romania, Part I, no. 853 o
December 2, 2011.

1 v, Patulea, Proces echitabil - Jurisprudgam comentat a Curii Europene a Drepturilor OmulyiRomanian
Institute for Human Rights, Bucharest, 2007, p. 6.
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governed by the provisions of the l&he criminal trial hovering about between commiti
the offence and perpetrator’'s punishment has the, s an organized activity, to discover
the crimes, identify and catch the offenders, raasel present the evidence, make the
offenders to stand criminally liable by applyingsanctior?®, the courts performing the
process of sentences’ individualizatibn

In the same time we have to mention that the cahliability is the indispensable
condition in order to apply the punishm&nt

To that end, the modern criminal law comes not ailylegitimize the State’s
prerogative to punish (jus puniendi), but at thengatime to lay down the framework within
which it can exercise this prerogative, this rigidt being a discretionary one, but being
exercised only in the content and limits providgdaw/. In order to achieve these objectives
it is necessary that the principles of criminalatrnot be applied isolated, but rather in a
continuous interaction and mutual conditioning, legeinciple as well as all the principles as
a whole contributing more or less in finding ouetkruth, principles such as efficiency
(expedience), the active role of judicial bodiesl ansuring the right to defense having a
close connection with finding out the truth in eaclse pending before the court

In support of these prerogatives and following theommendations regarding the
need to ensure expedience in the criminal trialpysions to answer the need for
effectiveness of trial have been introduced inGhieninal Procedure Code, thus contributing
to the elimination of the use of laborious and w&ssary procedurés Until the introduction
of the article 328 of Law no. 202/2010in the contents of the Criminal Procedure Code, th
courts refrained from pronouncing judgments onlgdxzh on the evidence presented in the
criminal investigation phase, because in the ree®digainst the judgments of the courts with
respect to the amount of the sentence applieduthieial control resorts proceeded with the
revocation or invalidation of such judgments, asesult of infringement of fundamental
principles of criminal trial, namely the principlef the active role of judicial bodies, the
principle of contradiction and the principle of namerferencé.

Enforcement conditions for the provisions of art. 20" of the Criminal Procedure
Code.

In order to apply the simplified procedure of trial the case of guilty plea, the
following conditions must be cumulatively met:

a) With regard to the jurisdiction of the court

To that end, if the prosecution material shows ttiegt deed exists, that it was
committed by the defendant or the indictee and ilstriminal liability can be involved, the
Prosecutor shall rule the arraignment by indictfiem/here it shall not be refuted, the
superior hierarchical prosecutor shall submit itht® competent court.

b) With regard to the type of offence committed

12G. Stefani, G. Levasseur, B. Boul&rocedure penale, deuxieme editi@alloz, Paris, 1984, p. 1.

3], Neagu,Tratat de procedut penali, Pro Publishing House, 1997, p. 1, V. Dongorozlet Explicaii
teoretice ale Codului de procedurpenali roméan, Partea special vol. Il, “Editura Academiei R.S.R.”
Publishing House, Bucharest, 1976, p. 5.

1% Al. Boroi, Drept penal-Partea genera| C.H. Beck Publishing House, Bucharest, 20064p. 1

5. R. PopoviciuDrept penal. Partea genergl ProUniversitaria Publishing House, Bucharest,12@1 281

8 F. StreteanuDrept penal-partea general(suport de curs)p. 2, www.scribd.com.

" N. Volonciu,Drept procesual penalDidactici si pedagogia” Publishing House, Bucharest, 1972, p. 72.
18 Explanatory statement for Law no. 202/2010 (hfsmiv.cdep.ro/proiecte/2010/400/10/1/em411.pdf).

19 Official Gazette of Romania, art |, no. 714 of Gmr 26, 2010.

%0 gee Cristina Celealudecata in cazul recunoasterii virigiei, Romanian Penal Law Review, no. 1/2011,
p. 87.

L N. Volonciu,op. cit, p. 296.
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According to provisions of article 32paragraph 7, the provisions of articles 1 to 6
apply only in the case of offences for which thetsace prescribed by law is a fine or a fine
sentence alternating with an imprisonment sentemoenly an imprisonment sentence, but
they do not apply where the criminal action is imerthat is punishable with the sentence of
imprisonment for life, but this paragraph leavesegulated the situation when, for the crime
committed, the law provides for imprisonment fde lalternating with the imprisonment, as
in the case of the offence of capital murder (btic76 of the Criminal Cod®, because at the
procedural time of the enforcemeaftthe provisions concerning the trial in the casguilty
plea (before the commencement of the judicial inquithe court may not appreciate if it
shall apply the sentence of imprisonment for lifiethe imprisonment sentence after sentence
individualizatiori®.

¢) With regard to the defendant, he must:

- declare personally or by authenticated documéat he acknowledges committing
the facts presented in the act of apprehension

Thus, according to provisions of article 32taragraph 1 of the Criminal Procedure
Code, until the commencement of the judicial inguthe defendant may declare personally
or by authenticated document that he acknowledgesritting the facts presented in the act
of apprehension. It is thus understood that indhse file there must be a statement given
personally by the defendant before the court. tn,tin case of statement by “authenticated
document” some clarifications are requffeds a result of the fact that this type of documen
is not defined by the legislator in the Criminaldgo Title VIII, article 150, paragraph 2 of the
Criminal Code defining only the “official documerd$ a document emanating from a unit of
those referred to in article 145 or belonging tohsunits. A definition of the authentic act was
provided in the contents of the old Romanian C@ddé®, currently the notary public, in
accordance with the provisions of article 8, lettaf Law no. 36 of 1998 performs the task
of authentication of documents drawn up by it, g party, in person or by counsel, and in
accordance with the provisions of article 13, peaph 2 at the request of individuals having
Romanian citizenship, as well as the Romanian legatons, the diplomatic missions and
consular offices of Romania can authenticate tloeichents.

- ask the competent court to judge based on th#eesue presented in the criminal
investigation phase

The provisions of paragraph 1 of article 32Xpress the requirement formulated by
the legislator of having in the case file, in adufitto the plea declaration, the request by
which the defendant ask to make the judgment oae8l on the evidence presented in the
case file in the criminal investigation phase.

As a result of the fulfillment of these two condiis, the judgment shall occur only
based on the evidence presented in the case fiteiariminal investigation phase, except the

2 Forward Criminal Code used as Romanian CriminaleCo

23 Cristinel GhighegiJudecata in cazul recungarii vinoviriei, www.juridice.ro.

24 See Cristina Celeap. cit, p. 91.

% Article 1171 of the old Civil Code, repealed: “Thathentic instrument is defined as the documernteneith
the solemnities required by law, by a public o#ilgj and in article 263 of the New Civil Procedede (Law
no. 134/2010 published in the Official Gazette ainfinia, Part I, no. 485 of July 15, 2010) — “Thehantic
document is the document made or, as the case ejagdeived and authenticated by a public authamiwyary
public or other person vested with public authohitythe State, in the form and under the conditiart down
by law. Authenticity of the document refers to #mtablishment of the identity of the parties, espieg their
consent regarding the content, their signature theddate of the document. It is also authentic ather
document issued by a public authority granted lywath this quality”.

% Law no. 36 of May 12, 1995 on notaries public amdarial activity, published in the Official Gazetof
Romania, Part I, no. 92 of May 16, 1995, republisive the Official Gazette of Romania, Part I, n827of
October 18, 2011.
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circumstantial evidenée These circumstantial evidence are not defingtiénCriminal Code
or Criminal Procedure Code, but we can define tlosion if we take into account the
institution of extenuating or aggravating circunmstas provided for in the contents of article
73, 74 and 75 of the Criminal Code, we can consitlat these evidence are nothing but
relevant and conclusive evidence that are effedtifavor of defendarit

d) With regard to the time by which the defendaalymequest that the judgment to be
made based on the simplified procedure.

The time by which the defendant may request thajubdgment to be made based on
the simplified procedure is “until the commencemaitihe judicial inquiry”. Over this period
there were some controversies that have generatexieaogeneous practice of the courts,
which is why the Prosecutor General of Romania tedirout in the text of the appeal in the
interest of the law promoted on 24.08.2011 that ¢benmencement of the simplified
judgment procedure entered by the provisions alar82d of the Criminal Procedure Code
can occur only before the trial court and until teenmencement of the judicial inquiry, since
the aim of this procedure is the expedience of diminal trial by excluding the classic
judicial inquiry, and such a request may be madehedfirst hearing, but also at a later date,
provided that the trial have not commenced thecjatinquiry; the request initiated after this
procedural time shall be denied as tardy formulabedvever, the High Court of Cassation
and Justice has rejected the appeal in the intefdatv stated by the Prosecutor General of
Romani&.

Also, in this respect, exceptions were formulatedtlee non-constitutionality of the
provisions of article 320of the Criminal Procedure Coesince the institution of this term
affects the principle of equality of citizens befdhe law, as well as the principle of applying
the more favorable criminal law, depending on thecedural stages of the defendants, with a
possibility for three different situations, nametiie situation in which the defendants were
put to trial after the entry into force of this laim which case the provisions of article 320
the Criminal Procedure Code shall apply; the secndhtion is the situation in which the
defendants, although put to trial prior to the appace of Law no. 202/2010, have not
exceeded the procedural time for the commencemérheo judicial inquiry — also the
application of these provisions does not raise amoplems, and the third situation which
concerns defendants who were put to trial undeptbeisions of the old law, but who have
exceeded the time for the commencement of theipldimquiry; in this case, some have not
been definitively judged, and if their case, thang@ple of the more favorable criminal law
shall apply, and other defendants which, althougfindively judged, are in different
procedural times, i.e. review, appeal for annulmantppeal against execution, the latter
situation not being sensitive to the applicatiorthaf principle of the retroactivity of the more
favorable criminal law.

We believe that these conflicting situations shcwdde been regulated by means of
transitional provisions which should have been esgly provided in the content of article
320" or as separate articles in the content of the haw202/2010. Taking into account the
need to limit the immediate legal effécof decisions no. 1470 and 1483 of November 8,

" M. Udroiu, Explicaii preliminare ale Legii nr.202/2010 privind unebaisuri pentru accelerarea saiondrii
proceselor in domeniul pendittp://www.inm-lex.roffisiere/pag_99/det_1275/D1&df.

8 See Cristina Celeap. cit, p. 93.

%9 See Decision no. 28 of December 12, 2011, puldishehe Official Gazette of Romania, Part |, n@9Iof
February 16, 2012, www.iccj.ro..

% See Decision no. 1470 of November 08, 2011 andsidecno. 1483 of November 08, 2011, in the Officia
Gazette of Romania, Part |, no. 853 of DecembeR021].

%1 Decision no. 1470 of November 08, 2011, Offici@z8tte of Romania, Part |, no. 853 of Decembe021.

%2 Substantiation note to Government Emergency OndiegG.E.O.) no. 121/2011 for the modification and
completion of some legislative acts, www.gov.ro.
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2011 on the exception of non-constitutionality feé provisions of article 32®f the Criminal
Procedure Code, namely their suspension by %jgiwhich would have caused periods of
legislative vacuum and a heterogeneous judiciattipe, transitional provisions have been
introduced by the provisions of art. XI of the Gowaent Emergency Ordinance (G.E.O.) no.
121/2011 for the modification and completion of solagislative act$ designed to remedy
the issues invoked by the Constitutional Court,gbyng the possibility of plea to the first
hearing with complete procedure immediately aftex éntry into force of this emergency
ordinance, thus allowing the application of the endavorable criminal law to all legal
situations arising under the empire of the old & judged according to the new faw

e) With regard to the judgment in the court.

At the time of the hearing set, the court readsattteof apprehension and proceeds to
defendant’ hearing; the recognition of the plealatation does not remove the right of the
defendant to be heard in order to achieve its sigitdefense. After hearing the defendant, if
the Court grants the application for adjudicaticaccording to the procedure laid down in
article 320 of the Criminal Procedure Code, it hears the Ruatse and the other parties in
the debate, the provisions of article 340-344 ef @riminal Procedure Code, governing the
debates and the order of hearing, the last heandj biee defendant, the written findings, the
judging subject and the resumption of judicial imguor debate following to be applied
properly. Also, the Couninay reject the application for adjudication of tte&se accordingo
the simplified proceduf® if it finds that the evidence presented during tréminal
prosecution are not sufficient to establish thatdieed exists, is a crime and was committed
by the defendant.

The effects of the application of the provisions ofrticle 320" of the Criminal
Procedure Code.

In the case of grating the application for adjuticzaof the case, the settlement of the
criminal side by the Court shall be made in accocdawith the provisions of article 326f
the Criminal Procedure Code, if the evidence preskduring the prosecution show that the
deed exists, it is a crime and was committed bydiégfendant; the changes in the content of
this paragraph (as provided for in the G.E.O. ral in 2011) had the role to attune its
provisions with the conditions necessary to achitne immediate purpose of the criminal
trial®’.

If the offence has caused damages to the injuresbpeand it brings a civil action in
the criminal proceedings, the civil action beingetsed alongside the criminal action, and
for the settlement of the civil action it is necaysto present evidence before the Court, then
its severability may be ruled, under the provisioharticle 328 paragraph 5 of the Criminal
Procedure Code.

As a result of the application of the simplifiecbpedure, the Court may pronounce in
this case the defendant’s conviction, which besdiibm the reduction by a third of the
sentence limits prescribed by law in the case dafopr sentence, and from one-fourth
reduction of the sentence limits prescribed by lavthe case of the fine sentence. As it
emerges from the interpretation of this paragrégio)lows that in the case of the application

% In accordance with the provisions of article 1g@ragraph 1 of the Constitution of Romania, refshiald in
the Official Gazette of Romania, Part I, no. 76 0atober 31, 2003.

% Official Gazette of Romania, Part |, no. 931 oftBmber 29, 2011.

% Substantiation note to G.E.O. no. 121/2011 for mification and completion of some legislativesac
WWW.QOV.r0.

% Mihail Udroiu, op. cit.

37 paragraph 4 of article 320f the Romanian Criminal Procedure Code, befaaihendment by G.E.O. no.
121/2011: “The court settles the criminal side wtesm the evidence presented, it appears thafaitts of the
defendant are determined and there are sufficitat cbncerning his person to establish a sentence”.
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of simplified procedure, the Court shall pronoutive “defendant’s conviction”, but the text
of the law does not give the opportunity to the ©€da pronounce another solution out of
conviction, not even the acquittal solution, whiea tleed lacks the degree of social danger of
a crime under the provisions of article 10, lett@f the Criminal Procedure Coéle

Also, the defendant may benefit from the reductbisentence in the cases provided
for in article 16 of Law no. 143/2000 on preventargd combating drug trafficking and illegal
drug consumptiofi in article 20 of Law no. 678/2001 on preventingd acombating
trafficking in human beind$ as well as in article 19 of Law no. 682/2002 oitness
protectiori’. In these situations, where the procedure of gplkka provided for in article 320
applies, the limits of the sentence to which theluotion provided for in paragraph 7 of this
article shall apply shall be the limits reducedaa®sult of the initial application of the other
causes of reduction of sentences provided for Ww¥.la

In case of a competition between the extenuatingggravating circumstances, one
may apply the provisions of article 80 of the Cnali Code, in which case the reduction of
the sentence under the special minimum is not mangabut this fact does not preclude the
application of the simplified procedure of triatcarding to article 320

As a consequence of the application of the promsiof paragraph 7, if the Court
retains the legal or judicial extenuating circumsts referred to in article 73 and 74 of the
Criminal Code in the case of sentence individudilira the application of the provisions of
article 76 of the Criminal Code on the effects xtfe@uating circumstances shall be made by
reference to the sentence limits reduced in acooelavith the provisions of article 326f
the Criminal Cod®, and where there are many defendants and onlypbtiem requests to
make the proceedings only based on the evidenceemiexl in the file at the stage of
prosecution, the Court may rule by closure the ity of the case for the other
defendants, if this is possitie

If the Court finds that the evidence presentednm file is insufficient to determine
whether the deed exists, is a crime and was coeunliyy the defendant, it shall reject the
application by which the defendant requests to mthlee proceedings according to the
simplified procedure and continues proceedings uodmmon law procedure provided for in
article 321-360 of the Criminal Procedure Code.

Conclusions

Introduction of the simplified procedure of guiliylea shall be subject to the
requirements concerning the need to observe tineiple of efficiency, which involves both
quick settlement of criminal cases and simplificafi if possible, of criminal procedural
activity™.

The provisions of article 32(f Law no. 202/2010 contributes to this challenget,
in addition to the advantages of this proceduresisting in the decongestion of courts’
activity, the text has been criticized and the npéntation of this procedure has generated,
due to the lack of clear provisions, different iptetations that could have been removed by
the introduction of transitional provisions in thaw no. 202/2010. Moreover, the legislative
initiative of trial procedure introduction in theage of guilty plea remains salutary in

% Cristinel Ghighecipp. cit.

% Official Gazette of Romania, Part |, no. 362 ofgAst 3, 2000.

“0 Official Gazette of Romania, Part |, no. 783 otBmber 11, 2001.

1 Official Gazette of Romania, Part |, no. 964 otBmber 28, 2002.

“2 Mihail Udroiu, op.cit.

“3High Court of Cassation and Justice, Criminal Depant, Decision no. 2334 of June 09, 2011.

“|dem; see Criminal sentence no. 334 of 11.04.201Bucharest Tribunal, The Second Criminal Departine
File no. 17573/3/2011.

“5 Anca Lelia LorinczDrept procesual penatUniversul Juridic” Publishing House, Bucharezd11, p. 51.
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conditions in which it is found also in the contef{tthe provisions of the New Criminal
Procedure Code, in the form of a special procedur€hapter | of Title IV — The Plea
Agreement, continuing to be applied since the eintxyforce of Law no. 135/2010
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Abstract

The minor does not possess the mental maturitgllentual development and
experience required for the efficient use of praratrights granted by the lalwso the
legislator established a special procedure for mmgion and judgment, as well as for the
enforcement of court orders, in case the offensl@rininor between 14 and.18

Keywords: special procedure in cases involving juvenile affs, Criminal
Procedure Code in force, the new Code of CriminalcBdure

Introduction

This special procedure provided for and regulatgdAlsticles 480-493 of the Code of
Criminal Procedure shall apply in cases where tleéeddant is a minor, the participation of
the child in any capacity (e.g., witnesses, injupadities) do not attract special procedure.
Regarding special procedure in cases involving nuee offenders, unlike other special
procedures, we are dealing more with the usual edoce, Article 480 of the Criminal
Procedure Code provides that the normal procedyres additions and exceptions special
procedure.

Prosecution in cases involving juvenile offendersnder the legislation in force

At this stage of the criminal process, work is igglrout according to the usual
procedure being considered, mainly two specificvigions, namely: one on call of certain
people to listen to the minor by the prosecutiod #re other one concerning obligations to
conduct an essay on evaluation, as follows:

a) When the defendant is a minor who has not reattiee age of 16, the prosecution
may, if it considers it necessary, decide to catimy hearing or confrontation of the child the
protection services for victims and perpetratorsafial reinstatement where the child resides
and the parents, or when appropriate the guardrasfee or person in whose care or

! |. OanceaDrept penal. Partea genergl “Didactici si pedagogia” Publishing House, Bucharest, 1971, pp.
406-407.

126



THE PROCEDURE IN CASES WITH MINOR OFFENDERS, COMPAYE ANALYSIS BETWEEN LAW IN
FORCE AND THE PERSPECTIVE OF THE NEW CRIMINAL PROGRE CODE

supervision the minor is; citing such persons gunmed to perform criminal proceedings and
presentation material, in this case, citing musfubidled to all people and not only to some
of them; omitting citations for everyone may volietacts already performed in terms of
relative nullity, such a violation of law may beveoed by her non invocation by the person
injured in its interests or its non-invocation vifitithe period prescribed by law or by the
fulfillment by the first instance, the procedureaoithtion of the persons referred to in Article
481 of the Criminal Procedure Code. Two importanises, justify the calling of these people
namely: these people cited can provide informatmrthe investigating authorities on the
causes and conditions that led to or contributetiecffense, and such information would be
difficult to obtain from other sources; the secqpetspective of citation reason of these
people seek to establish a framework for makingeabje and sincere statements and the
presence of such persons is likely to help to susposesThe persons cited for hearings and
confrontation, or presentations of the prosecuti@terial who do not attend do not prevent
the making of such acts.

b) To have an accurate representation of the phyarwaélintellectual development of
the minor, representation that can be used to &pplynost appropriate treatment of criminal
justice, the prosecution is obliged to order to 8exvice of victims protection and social
reintegration of offenders to perform an evaluagssay in the cases of minor offenders. This
report of evaluation has the purpose to provida dex the minors and their perspective of
social reintegration. This data may refer to:

= physical and psychological profile of the minor;

» intellectual and moral development of the child;

= family and social environment in which he lived ateveloped,;

= factors which influenced the minor’s behavior aaddred its criminal behavior;
» the minor's criminal history;

= the minor's behavior before and after the commiseidhe offense.

The assessment report must be certified in writidgking it is mandatory in all cases
with accused or minor defendants, even if durirggglosecution they become adults, thus the
requirement of this evaluation report is relatedht time of the offense; meaning that if it is
established that at the time of the offense thenalér was minor the report is mandatory,
even if such a prosecution against the perpetsitall be made after the termination of his
minority status

Prosecution in cases involving juvenile offendersnilight of the new Criminal
Procedure Code

The new Criminal Procedure Code maintains the prons of the law in force
concerning the persons called to prosecution iea&gth minor offenders, such as Article
505 paragraph 1 of Law no. 135/2010 providé¥hén the suspect or defendant is a minor
under the age of 16 at any hearing or confrontatadrthe minor, the prosecution cites his
parents or, when appropriate, his guardian, trusteegperson in whose care or supervision
the child is temporarily as well as the social atance and child protection from the location
where the hearing takes placeAn initial finding by way of change of the name dsés a
note on the “Legal clothes” the person who has citachan offense is wearing. Therefore,
according to the legislation in force, the persanltg of the offense goes through the
following stagesthe perpetrator from the time of the offense until the prosecutgiarts,
when he becomehe accusedterm he keeps until the initiation of the crimipaoceedings,
and then becomethe defendantin this regard, we note that the new Code of @ran
Procedure gives up the institution of the accutezlperpetrator having the status cuspect
until the initiation of criminal proceedings, whée becomeslefendant But the legislative

2 G. Theodoru, Lucia Moldovamrept procesual penatPidactica si pedagogia” Publishing House, Bucharest,
1979, p. 340.
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novelty provided by the Law no. 135/2010 in theagaaph of article analyzed consists of
widening the list of persons called by the prosecuin cases involving juvenile offenders, as
besides the persons cited under the provisionsroef there is also the general direction of
social assistance and child protection in the lonatvhere the hearing takes place. If this
addition will prove to be a qualitative one, in théerest of the minor, thus better protected or
will remain a mere quantitative addition, it’s tiuelicial practice that will reveal it.

Paragraph 2 of the same Article 505 of the new @aimProcedure Code states:
“When the suspect or defendant is a minor who Hagat the age of 16, citing the persons
under para. (1) shall be ordered only if the pragéty authority considers it necessary”
therefore the legal provision consecrates expregsyfaculty and not the obligation of
citation of the persons mentioned, if the suspedefendant has already turned 16.

The provisions of the New Code of Criminal Procedshow that the institution of
prosecution presentation material (provided by iapple law) is being abandoned and at the
end of prosecution will proceed as follows: thergnal investigation body shall submit the
case to the prosecutor, accompanied by a repoticl@dr321 paragraph 1 New Criminal
Procedure Code), following that the prosecutor fiesrithe prosecution work and if he
discovers that it has been complied with legal {@ions which guarantee the truth and that
the prosecution is complete and that there arengeessary and legally administered
evidence, he delivers the indictment ordering ttesgcution of the defendant (Article 327 the
new Code of Criminal Procedure), the file will begistered with the competent court and
sent the same day to the preliminary chamber judggcle 344 of Law no. 135/2010).
According to the Article 342, the procedure’s olbix of the Pre-Trial Chamber is
represented by the verification of the legality deghlity seized as well as the verification of
the legality of the evidence administration or nmgkdocuments by the prosecution. Since
this procedure of the preliminary room replaces pmesentation of criminal procedure
material, we may consider that the importance amelty require a presentation aiming to
issue an opinion. Preparatory measures containgteiArticle 344 of the new law imply the
obligation of the Chamber judge to communicate e accused a certified copy of the
indictment and the notice that he can make requesisraise exceptions, but that he can as
well hire a lawyer to file written notes. Article43 provides that the judge of preliminary
chamber decides through a reasoned conclusiohgsed session without the participation of
the accused and the prosecutor, either the sténedfial or return the case to the prosecution,
in cases expressly specified by law.

On the issues presented, the opinion expresséx ilitératuréis that this preliminary
procedure room offers more guarantees for the alisck of the accusation, but also ensure
the right to defense, and underlines the ideattiraugh the new law there is not distinction
between minors and adults on this procedure.

With regard to the assessment report of the mithar, novelty in its regulation is
contained in paragraph 5 of Article 506 of the @ade of Criminal Procedure and provides
that: “Through the assessment report, the probation serreguested can make reasoned
proposals on educational measures to be takendgutenile”. This proposal reasoned of
probation counselor may or may not be endorsechéycourt, which will decide whether a
non-custodial measure or a deprivation of liberily be imposed.

Judging minor offenders under the Code of CriminalProcedure in force.

In our judicial system the minority status of thefehdant does not attract special rules
of jurisdiction, cases involving juvenile defendamire being tried according to the rules of
ordinary competence. Regarding the compositionhef dourt there is, however, a special
provision, under Article 483 of the Criminal Prooceel Code, according to which judges

®T. Dasal, Minoritatea in dreptul penal romarC.H. Beck Publishing House, Bucharest, 2011 4. 3
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entering the panel of judges shall be designateldwywhich means a special entitlement to
take part in judging cases with minor defendantmla#ion of this provision voids the
judgment in accordance with the provisions of Aetid97 paragraph 2 of the Code of
Criminal Procedure, so absolute nullity, the jurgsanot established by law. The justification
of this provision is that judges entering the paokljudges shall be persons having, in
particular, the possibility of appreciating the @ostatus and development of the child and to
choose from the measures or penalties providedhwythe most appropriate for the minor
defendant.

The court formation with prosecutor is requiredrbat first instance judgment and the
judgment on appeal or appeal and must be ensungagdine entire trial, the prosecutor’s
attendance is mandatory and is attracted by theontynstatus of at least one of the
defendants in the cases where there are listedhijavand adult participants regardless the
nature of the offense, how to notify the court déinel solution given; the non-compliance of
the prosecutor's participation in the trial, maodatunder the provisions of Article 315
paragraph 1 of the Code of criminal Procedureaeti$r absolute nullity because thus, the
provisions of law relating to members of the ccuave been violated. Because the criminal
trial has its own duration, it is possible for miradfenders to reach the age of 18 throughout
the process. According to Article 483 paragraphf 3he Code of Criminal Procedure, the
defendant who committed the offense while he wasirsor will be tried under the special
procedure relating to minors. The obligation oftiedi the evaluation report remains valid
even if the trial takes place after the defendactine major.

The Law no. 202/2010, regarding some measuresdelaate the settlement of the
process was repealed par. 1 of Article 484 of theni@al Procedure Code which sounds as
follows: “Trial of the case regarding an offense committedabgninor it is done in his
presence, unless the minor was removed from thB.tfTherefore, in the context of the old
regulations, before its amendment by “the Smalbmef the trial was always held in the
presence of the minor and, therefore, the courdduiition to regular attendance, could have
brought it to term, if the minor evade the lawhars trial was allowed without him; literature
and practice were unanimous in believing that tiromdefendant could be tried only if the
research undertaken, it is established that ciremithe law, thus avoiding trial had proven
to be established with certainty by the judiciatye mere absence of the minor cannot be
considered stealing it from judgmént

Analyzing the changes in the procedure in caseslving juvenile offenders, the
doctriné underlines the undeniable advantages identifietiendevelopment, with priority in
the first instance procedure, since it claims thatwarrant to bring the minor in, in order to
ensure the presence requirements (requirement adpbg Article. 484 para. 1 Code of
Criminal Procedure) may have undesirable effectstt@ minor's development and its
procedural position. This warrant was consideredbéoa severe restriction of personal
freedom, and if rehabilitation and child care were theeahives of paragraph. 1 of Art. 484,
the actual text of the law has been used to obtstimal, thus offering the possibility of
avoiding the juvenile court. Likewise ordered andigial courts, after scrapping the back of
the default judgment, claiming that the institutisnunenforceable term informed minors,
whose presence in the judgment is binding on &l fperiods, subject to cancellation

* N. Volonciu, Tratat de procedur penali. Partea special, “Paideia” Publishing House, Bucharest, 1994, p.
463; . NeaguDrept procesual penal. Partea spedalratat, “Global Lex” Publishing House, Bucharest, 2006,
p. 712.

> T. V. Gheorghe, C. CoadConsideraii referitoare la modifigrile si completirile aduse grfii speciale a
Codului de procedur penalz prin Legea nr. 202/2010 privind uneleasuri pentru accelerarea safondrii
proceseloyin “Dreptul” Review no. 5/2011, “Universul Jur@iPublishing House, Bucharest, 2011, p. 153.

® A. Crisu, Tratamentul infractorului minor in materie periaAspecte de drept compar&.H. Beck Publishing
House, Bucharest, 2006, p. 131.
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absoluté As a consequence of the repeal of par. 1 of484. Criminal Procedure Code, the
minor defendant acknowledged term minor can recas/ehanges to the “Small reform” of
Article 291 permit the application of deadline itgion and informed defendant.

Under the penalty of nullity, the minor defendanisnalways be assisted by counsel,
legal aid obligation ceases when the defendantnbeaaajor complaint before the court, if
the defendant minor becomes an adult after notiéinaof the court, the insurance of his
defense remains compulséry

The court is obliged to call the Service of victiprstection and social reintegration of
offenders from the juvenile home and his paremnts, ithe case is so the tutor, curator or
person in care or supervision of which the mingraisd other persons whose presence it is
considered necessary by the court for better kngwie person of the defendant; the citation
omission of such persons calls for the relativdityulproceedings is not hindered by failure
of persons legally cited.

Hearing cases involving juvenile defendants is mablic and takes place separately
from other meetings, in accordance with Article 486 the Criminal Procedure Code,
breaking the provisions relating to lack of puliiicof the court hearing in cases involving
juvenile defendants attracts the nullity of thegoeknt, rendered in such circumstances, only
to the extent that has caused an injury that caomoémoved otherwise and is invoked by the
person concerned, therefore, the relative void.

If the minor defendant is below the age of 16, ¢bart may order his removal from
the courtroom, after having heard him, if it coms&lthat either inquiry or debates could have
a negative impact on the child.

When those involved are both adults and juvenileerddants, if disjunction cannot raise
special problems, since each of the two aspedisirtksl apply the appropriate, if disjunction
cannot work, court judges in composition provided dases involving minors, but after the
usual procedure and applying the provisions ofsftexial procedure for juvenile defendants.

Trial of juvenile offenders in light of the new Criminal Procedure Code

The new Criminal Procedure Code maintains the prong of the applicable law on
the composition of the court that will judge thefedwlant, and are also incorporated
provisions relating to persons called upon to judgeors, or the minor’'s parents shall be
cited or, where applicable, the guardian, trustegeoson in the care or supervision of which
the child is in temporarily. If for criminal prosetton, the new Code of Criminal Procedure
provides the citation of the DG welfare and chitdtpction of the location where the hearing
takes place for the trial phase, in accordance miticle 508, will cite the probation service.

If applicable law requires that the meeting in whibe juvenile offender proceedings
shall be conducted separately from other sessi@ve,no. 135/2010 replaces the provision of
paragraph 1 of Article 509 which states: “Caseolving juvenile defendants are judged
emergency and priority”. However, judging offenderson-public session is retained by the
new law, as well as the possibility of court rermgvithe minor defendant sitting under the
age of 16, if management believes that certainesmid may have a negative influence on
him. Moreover, the new law states that, under #imaes conditions, the parents or persons
entitled to representation can be temporarily reedofrom the courtroom. Literatdréakes
the view that this new regulation is a step forwah@ possible situations in which the child
cannot report freely and without coercion certaiot$ or circumstances in the presence of his
parents or persons entitled to representation.nemeCode of Criminal Procedure Article 510
paragraph 1 contains rules that, when the sameiguéesvolves several defendants, some

" G. Antoniu, A. Vlisceanu, A. BarbuCodul de procedur penali-texte, jurispruder, hotirari C.E.D.O,
“Hamangiu” Publishing House, Bucharest, 2006, h.46

8 M. PredaUrmarirea si judecarea infragiunilor savarsite de minorijin “Dreptul” Review no. 9/1970, p. 51.
°T. Dasal, op. cit, p. 404.
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minor and some major and you cannot sever, thetél@s place according to Article 507
paragraph 1 and after the usual procedure in appliée note that the regulation is so pre-
amendment introduced by Law no. 356/2006, for thgp@ses of disposition by severance
court case in which the defendants are tried tagettith adults, and if severance is not
possible, due to be judged as appropriate by dpssmajuvenile and family court, the

department or specialized.

Conclusions

An important matter in determining criminal respibilgy of the offenders consists of
relative contradictiofi between the two trends of the modern world: on loerad, the rising
trend in all legislations of the minimum thresheaidwhich the criminal responsibility starts
(the purpose being the protection of minors), andhe other hand, juveniles tend to become
precocious, due to the technical means of infornaéind enlightenment. This precocity of
children manifests itself in criminal plan, so tegislature is obliged to find solutions that
meet the requirements of prevention, educationpamishing juvenile offenders.

Bibliography

T. Dasal, Minoritatea in dreptul penal romanC.H. Beck Publishing House,
Bucharest, 2011,

T. V. Gheorghe, C. CoadConsideraii referitoare la modifiarile si completrile
aduse pryii speciale a Codului de procedupenal: prin Legea nr. 202/2010 privind unele
masuri pentru accelerarea sdafonarii proceselor in “Dreptul” Review no. 5/2011,
“Universul Juridic” Publishing House, Bucharest120

I. Neagu,Drept procesual penal. Partea spedallratat “Global Lex” Publishing
House, Bucharest, 2006;

A. Crisu, Tratamentul infractorului minor in materie pedal Aspecte de drept
comparat C.H. Beck Publishing House, Bucharest, 2006;

G. Antoniu, A. Visceanu, A. BarbuCodul de procedur penali-texte, jurisprudera,
hotarari C.E.D.O, “Hamangiu” Publishing House, Bucharest, 2006;

C. Turianu, Raspunderea juridi@ pentru faptele penale agarsite de minorj
“Continent XXI” Publising House, Bucharest, 1995;

N. Volonciu, Tratat de procedur penali. Partea special, “Paideia” Publishing
House, Bucharest, 1994;

G. Theodoru, Lucia MoldovarDrept procesual penaliDidactica si pedagogig”
Publishing House, Bucharest, 1979;

I. OanceapDrept penal. Partea general “Didactica si pedagogia” Publishing House,
Bucharest, 1971,

M. Preda,Urmarirea si judecarea infragunilor savarsite de minoriin “Dreptul”
Review no. 9/1970.

19 C. Turianu,Raspunderea juridié pentru faptele penaledgarsite de minorj “Continent XXI” Publishing
House, Bucharest, 1995, p. 21.

131



AGORA International Journal of Juridical Sciencegw.juridicaljournal.univagora.ro
ISSN 1843-570X, E-ISSN 2067-7677
No. 2 (2012), pp. 132-136

LEGALIZATION OF EUTHANASIA CONTRARY TO RELIGIOUS
MORALITY, IN THE CURRENT SOCIETY

E. Paraschiv

Elena Paraschiv

Faculty of Law and Public Administration, Ramnicalvea,

“Spiru Haret” University, Ramnicu Valcea, Romania

*Correspondence: Elena Paraschiv, 30 General Madgbier Ramnicu Valcea, Valcea,
Romania

E-mail: e.paraschiv.dvi@spiruharet.ro

Abstract

The research of euthanasia in terms of Christiamatity is meant to highlight the
conclusion that no one may decide to terminate kEfeen when some people are in the
terminal stage of a disease.

In general, euthanasia is punishable by legal rylesscribed by states, but there are
countries that allow such a practice, which is ¢ang to humanistic principles and spiritual
values protected by religion so that the Church &asmportant role in educating citizens to
meet all humanistic values and not to intervenetl@ir own initiative in any way in the
progress of life, by suppressing it.

Key-words: euthanasia, morality, religion, risk society, movalues.

Introduction

The illicit or licit nature of euthanasia has spartk controversy since the earliest
times, having as a starting point the statemerfrahcis Baconh, from 1623, that the mission
of medicine would be not only to restore health, &#lso to “sweeten” pain and suffering
caused by disease, being able “to obtain for thiegod, when there is no hope, a sweet, quiet
death”.

Initially, euthanasia had a passive sense, of abstg from any treatment that might
prolong the patient’'s end unnecessarily, ensuringpeaceful death, without anyone to
contribute to the suppression of life, but in th@eteenth century the sense of active
euthanasia is added, involving suppression of lifg,the action of another person, at the
request of the patient, when there is no way te $ew life.

The doctrine is also talking about the so-calledltintary” euthanasi3, specific to
certain people who abandoned the elderly or wealledormed children, in contravention of
basic human rights to life, as well as the so-ahligocial” euthanasia, an expression used by
the fascist regime in Germany in order to kill 2000malformed, debilitated or terminally ill
children

'F. Bacon,Instauratio Magna 1-er part, libr. IV, chap. Il, trad. Oeuvres pisibphianes par Boillet, M.,
Hachette, Paris, 1834, cited in Encyclopedia Umsiaks, Corpus 9, Etymologie-Fungi imperfeti, Pafi990,
p. 113.

2 Plato,Oeuvres complétes, tome quatriéme, La Republimaeslation by Baccou, R., Librairie Garniégres,
Paris, 1936, p. 111), stating that “those whoseytisdbadly built, and those who have a perversethaad
incorrigibly obstinate by nature, will be left taed.
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Developments in the Church's attitude towards euthaasia

Catholic Church showédhat the term euthanasia refers to the respoitgilif a
health professional or a close person, in connectidh the death of a man or a disabled
person. Euthanasia would be the gesture or omissamsing the deliberate death of the
patient, wanting to end a life marked by suffering.

In the writings of the Holy Fathers and in the deams of the Ecumenical Councils a
firm position was taken against certain acts qiealibs sins, such as abortion, contraception
usé, euthanasia or assisted suicide, physicians beswm encouraged to serve life, so that
even in apostolic times we meet doctors devotettheéd vocation, ministers of the physical
health, but also of the spiritual one, as an esdasdndition of true health.

Together with the secularization of society, thairch's role as guarantor of the
morality of medical care began to be claimed, Ing Great Schism of 1054 marked the
emergence of two divergent moral currents, by defafi two Christian bioethics, but
different.

Rather than to discover the authentic values oéigs, the West went on the road to
secularization, the road to life desanctificatiattitude deriving, on one hand, from the spread
of socialist ideas of Marx, which pursued humanitiyhout God, the socialist humanism
characterized by a deep trust in the creative foodeman, and on the other hand, from the
National Socialist doctrine of Hitler, who was trgito justify war atrocities by means of the
so-called “values”, war that resulted in tens offionis of victims.

In the context of the diversification, sometimegragsive, of Christian bioethical
systems, it was reached a widespread practice dicaleacts, morally reprehensible, which
affect human life, such as euthanasia.

Regulations of states on euthanasia

In legislation, euthanasia was allowed in some t@s If the attempt to legalize this
procedure of extinguishing life failed in 1906, @hio in the U.S., in April 2001 active
euthanasia was legalized in the Netherlands, whietomes the first country in which
terminal patients have the right require suppressidife through lethal injection, physicians
not being responsible for the “occurrence” of temth of compassiomercy killing.

On May 16, 2001, the Parliament of Belgium votedoafor the legalization of
euthanasia under certain conditions and with respecertain particular procedures: the
patient must be an adult or an emancipated mirepalale in the moment of demand), the
request must be made voluntarily, deliberately eapeatedly, without any external pressure,
the disease must be irreversible, constant andanabke, the patient must be consulted by
another physician, etc.

The Criminal Code of Russia, from 1922 exemptedathttor of a murder committed
out of mercy, if he acted at the request of thémic

Passive euthanasibas been permitted since 1994 in Oregon for sdyialigeople,
in other U.S. states being forbidden. Also, thisrfaf euthanasia is permitted by the French
Criminal Code, which recognizes the right of a guaitiin the terminal stage of a disease to
refuse the treatment already considered futiletarmk allowed to di¢orthotanasia.

% Declaration on euthanasipublished by the Congregation for the Doctrine aittFon May 5, 1980

4 C. DrumeaOmul intre ,a fi” sau ,a nu fi” — Probleme fundaméale de Bioetig, “Editura Arhiepiscopiei
Romano-Catolice” Publishing House, Bucharest, 1998121, which, regarding contraceptive pills, acades
that there has never been such a powerful a drugetadministered to healthy people so without nadic
reasons.

®> R. Andi, The Cambridge University of Philosophy, secondisec€ambridge University Press, 1999, p. 719.

® T. Engelhardt, H. JrEundamentele bioeticii cséine. Perspecti¥ ortodox, “Deisis” Publishing House, Sibiu,
2005, p. 54.
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A law passed in 1922 in Denmark requires the plesito comply with the will of a
patient found in the terminal phase to be leftity ds the law adopted in December 2005 in
Israel.

In some states, such as Switzerland, Greece, tteknland, Austria and Germany
euthanasia is prohibited, but murder committechatrequest of the patient who is terminal,
shall be punished with a detention for statutorfigating circumstances.

In Romania, the Criminal Code in force does notreggly provide the sanctioning of
euthanasia, but they are virtually prohibited aralyrbe classified as crimes of murder, the
court being able to retain as legal mitigating winstance the disease status of victim and his
request to suppress his life.

In art 190 of the new Romanian Criminal Code, addgity Law no. 286/2009, which
has not yet entered into force, the killing achésused separately at the request of the victim.
This article reads: “Murder committed at the expliserious and repeated, conscious request
of the victim, who suffered from an incurable dsear serious medically certified infirmity,
causing permanent and unbearable suffering, shglubished with imprisonment from 1 to 5
years”. In doing so, the Romanian legislature imp@ats the divine right of Christian
religious and ethical norms, the church giving, rotmae, particular importance to the legal
element through which the state can influence people'sibien positively.

Romanian Orthodox Christian religion's role in the fight against euthanasia and
other issues that contradict human morality in thecontext of EU integration

In order to harmonize the Christian practice oredding human values violated by
acts such as euthanasia, human trafficking, cosptaan, etc. and in order to integrate this
morality in the European Union, all Christian cthes in Romania, together with the Jewish
religion, expressed in a solemn manner, on May2060, in Sinaia, their agreement and their
support for Romania's EU integration. The leaddrshurches and religious communities
signed a joint declaration to that effect and dpmtithat Romania's integration in the
European Union is for us, at the same time, a ahaondbe helped and an opportunity to
contribute spiritually and culturally in the lifé the European Union.

Cultural and religious particularities of each oatican serve as a binder and as an
asset for Europe's unity and stability, rather thanconstitute factors of conflict, as it
happened many times in history. Religions have hbl vocation to contribute to the
reconciliation and rapprochement between indivislald peoples, to the glory of God and
salvatiofi, contributing together to educate people to resfrechuman values and Christian
morality rules.

Romania's integration in the European Union cafuémce most areas of life and
activities of our people and other people in thaodnincluding people's spiritual life and
conduct. Obviously the religious life in Romaniallwbe subject to different influences
coming from Europe; therefore an upgrade is redquimehe BOR, for the purposes of return
to tradition, in the writings of the Holy Fatheis, the canons of the Ecumenical Councils,
briefly in the truth of the Gospel. On the othenttawe should get to know better the world
in which we enter, as the Romanian Orthodox Chtoabentify the best speech and the most
effective way of expression, so that to remain grosition of power in the Romanian state
and within the European Union, the Christian Orthodeligion trying to bring up the
negative effects of euthanasia and to influencéecextent possible, the positions of decision
makers in this respect.

" E. Paraschivizvoarele formale ale dreptulu§.H. Beck Publishing House, Bucharest, 2007, p. 189
8 Religious Declaration for Romania's EU Integratiddinaia May 16, 2000document published on
http://www.eglisebruxelles.com/ro/documente/dediaratml (accessed on September 6, 2011).
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In fact, European integration movement was inspbgdChristian spiritual springs,
which then departed, but a coherent view of realiéyms the resumption of these springs, in
order to complete the process started decades ago.

The major problem of the common witness of the §llam Churches in the EU means
that the reconciled and creative potential, all poghensive of Christianity is affected by
confessional fracturesacross the continent, largely responsible for riegative attitude of
postmodernity towards Christianity

The significant contribution made by Christianity human history lies in the
universality of the Christian message, which nogemdefines the individual according to
social status, as in Roman law, but considersealpfe equal, but not as in stoicism, based on
a natural tie, but as sons of One God. In facth@lbx Christian churches in Greece and
Cyprus have managed to stay within the EuropeanrJrulfilling their mission in the new
European context smoothly, helping, despite glahtibn and the phenomena of alienation,
to preserve the national and ethnic identity ofdwelrs.

Conclusions

In accordance with religious precepts, since aitiiuave existed authorized opinions
opposed to the suppression of people's lives threughanasii.

In the context of the desanctification of the cquimn of life and adoption of a
cosmopolitan liberal morality, in some parts of therld the humans being seen as objects,
being subject to human trafficking, abortion orgydtal challenge to give up life by suicide or
euthanasia, a procedure under which one can hrtmuseleeds, when from some interests,
some people unwittingly surrender to life, althoublere were still opportunities for their
healing.

Therefore, it would be necessary to review conceptauman relations in the light of
humanities and religious morality that puts theteerf its focus on human welfare, for
which states and international organizations attopbest regulatory measures so as to avoid
the potential gap that the future would open ifi &elfish reasons or obscure material
calculations, the importance of human spirituabealis lost.

Also, the Romanian Orthodox Church has the misgooperate in the EU forums in
order to find the best methods and proceduresnigmosing humanistic values, such as the
right to life and to make sure that the other humglnts and freedoms are fully respected
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Abstract

The crisis phenomena which roam the present dayldwiaid their mark upon
spiritual life. The urge towards bringing form tcenbection in its struggle against the
rebellious and amorphous matter represents humaudition’s capacity of self-exceeding its
status. Through creation and artistic knowledge nneéears up the unknown paths of the
future and offers himself inner peace and an exigtkcertitude in what concerns his place
in the Universe and his future.

From the point of view of the crises manifestingntbelves at the macro-social level,
social disorder represents the main sociologicaigator. Social disorder manifests itself
primarily through denying some traditional valueBhis seems to be the consequence of
speeding up life’'s evolution as it is seen in themework of technical civilization:
acceleration rather through cultural diffusion - élhrough mimetic cultural pretensions —
than through a real intellectual and moral educati@cceleration through double-dealing
cultural education, abstract and intensive; througheration of the parents - children
relationships; through multiplication of pleasur@mortunities, entertainment and evasion;
through the young peoples’ chase for shallow adtjarss, difficult to accomplish by honest
means, but indispensable for satisfying the tengstat This way, the anomic phenomena of
the 2% century go hand in hand with nature’s transcendkeand symbolical framework.

The main issue of this paper is understanding thle of culture in scattering the
darkness of distrust between peoples, the invitatio cooperation through plenary
communication of values conferring dignity and megnto human existence, one of the
culture’s role being that of offering new perspees to human progress.

Keywords: Cultural crisis, spiritual life, human condition.

Introduction

The processes of globalization involving world-wenomy and the necessity of
solving the vital problems of humanity constitutdasic characteristic of our time. The
aspiration to perfecting form in the conflict withe rebellious and amorphous substance
represents the capacity of self-surpassing of huswandition, which, through creation and
artistic knowledge, deciphers the unknown paththeffuture and offers inner pace and an
existential certitude to the individual in his reétaship with his place in the universe and his
future perspectives. That is why we must not begheement with the negativistic tendency
regarding the destiny of culture in contemporaryridipor with the elitist idea of eluding the
cultural values from their unavoidable process a@inenunication and receptivity.

Freed from the tyranny of the official culture, theoples in the South-Eastern part of
Europe develop their own national culture beginnimith the dialectical combination of the
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most valuable traditional elements with the overtigalar assimilation of universal culture’s
genuine valués Within this process of economic integration aydchronization with the
European cultural phenomenon, the means of massmoomation and the improved
reproduction techniques can have a beneficial effedhey are put in the service of
promoting genuine national aspirations, and if tltgynot have in view penetration through
persuasion of consuming ideologies and of the rllindustry in the developed countries, in
the central institutions in these countries.

Progress cannot arise from the sterile oppositetwéen superior culture, isolated in
a secular exclusiveness and transformed into aerefe system and the boycotting the new
cultural forms, disseminated world-wide due to teehnical progress: radio, television,
cinema, video, internet, etc. At the same timegpss cannot arise either from the reciprocal
negation of the two types of cultures: traditiomad modern, different from each other
through the profoundness of the vision, throughdtnectures of sensibility and through the
variety of compositional scales and the differegricpption of socio-historical realities.

A solution would consist in applying a double int#gr current: on one way, in the
democratization of traditional forms, and, on ttikeo, in recognizing the natural rights to
existence of the new cultural forms arisen fromgtieng pressure of the masses of people to
History. Acknowledgement of the cultural valuescading to the standardized norms of
consumptions could not be produced without a sesales market of cultural products. Or
this market never had such a favorable settingn @®msumption society, when manipulation
of the public’s artistic taste itself serves to fgranaking. More than that, cultural industry
market fully demonstrated the effects of this orgiag type upon the purchaser of cultural
assets: the unique sensorial of satisfaction pgodms way an extraordinary flexibility in
orienting production towards those needs whose giginsatisfaction can guarantee the
control of stimulated and exploited desires acewdio the logic of profit —making and
domination. That is why consumption is encouraga@ugh a subtle advertising system,
served by mass-media which continuously recreaillse heeds having in view the broadened
reproduction of consumption. A large manipulatioargin of the public opinion is added to
all these by those who are planning cultural indugthere propagandistic slogans of the
“welfare state” serve at encouraging investmentssaturing new profitsPrior to all these,
as the concept of consumption society has an ide@b connotation, reflex of the
convergence of the post-industrial society, andldlok of ideology and policy in consensual
validation of the middle class life style. The tedal and scientific reasoning and the
methods of organizing and administrating the econatandardizes, through the equal
acquisition power and equality of chances, contirsuconsumption and satisfaction of needs.

Instead of drawing up a long term development golit human personality, based
upon the authentic way of living in consensus wiltle bio-psycho-social human nature,
cultural managers direct his motivations and yeaysitowards a system of values whose axis
is focused upon a way of living based upon the sdiea of consumption and the endless
effort of property possession. A system of moratl @piritual values is needed in this
framework, meant to providing to man the feelingfaimative utility of these possessions,
and not the ephemeral pleasure of possession. Uhdse conditions, man feels himself
dragged out and suspended from his axiologicalesysivhose dimensions were and will
always be the need for an axiological frameworkpobdtecting values, being in secret

1. Badescu,Sincronism Europeasi cultura criticd romaneasé, “Dacia” Publishing House, Cluj-Napoca,
2002, p. 178.

2 A. Dutu, Cultura romar in civilizaia europeasi moder, “Minerva” Publishing House, Bucharest, 1978,
p. 97.
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communion with the laws of nature, the source &f fienary certitude of his way of life.
From a way of accomplishment, material values chdngto objectives.

In this context, the ongoing processes of gladhadéilbn have made the role of
multiculturalism more prominent in the efforts otegration. A true integration cannot occur
under the translucent ice of uniformity. How catu@l diversity be managed in such a way
that it becomes a source of innovation, of stimogathe political process and not a factor of
blocking communication or isolating community? Weynfear that cultural values will be
quickly disintegrated, and with them, communityateins? The image of a “global village”
and of a planetary civilization foretold some timgo increasingly comes into shape, thanks
to regional and regional integration processeshoaljh national cultures imperatively
requires the right to difference as a guarantesuotessful completion of these new cultural
units’,

Viewed from this angle, culture also appears iniefgcas a factor of unity, not so
much between the different sides of personalitybetsveen different personalities. Cultural
work is, firstly, continuity and cohesion, becaubere is no culture without tradition.
Biologically or spiritually, value manifests itsatli consciousness and in the world through
adaptation, transformation and renewal. Commurtndbetween historic values and modern
values is performed by the continuity in time; eagneration hands it down to the next
generation, in such a way as to preserve whatstaeguired, and it distributes on a high
scale. By the setting up vocation of value, cultunéges generations and allows the progress
of society.

No society is living in anarchy, without an emeulture, even if it is rudimentary.
There is no society without a conception of lifeywsthout a conception of the universe. If we
take into consideration stability and cultural ch@nthey all demonstrate the dynamism of
culture: culture only static cultures are deaduwek. But changes occur so slowly that the
only way we perceive them is by opposing past &s@nt. Although cultural changes are
noticed everywhere, they present themselves agditmm, but not absolute in themselves or
through themselves. Culture is both stable anditicuous change. Cultural change cannot
be perceived only as part of the problem regarduitral stability; it can only be understood
by evaluating the change in its relationship wibhgervatism.

While culture as a human being’s attribute is ledito the human being, culture as a
whole exceeds the individual. The argument in fagbrthe objective reality of culture
consists in the fact that it gets out of human @rdand it operates within the limits its own
laws. The fact that there is a cultural continudespite the constant change of people whose
behavior characterizes culture, is an argumenthi@robjective existence of culture. We must
consider culture as existing in itself, dominatpepple's lives as they are nothing else than
mere passive instruments of its power.

Perceived as a whole, culture can be considerethass gradual liberation of
himself. Language, art, religions represent diffiergtages of this process. In each of them
man discovers and demonstrates a new power - thiergo build his own world. They do not
confound the ideal with its concrete manifestationevery moment of man’s becoming self-
conscious. They must not ignore the tensions antidins, the strong oppositions and deep
conflicts between the obscure, unconscious forodsnaan’s multiple, creative forces. They
cannot be reduced to a common denominator. Theyttemards opposite directions and are
subject to different principles. But this multiptic and this disparity do not indicate either
disagreement or disharmdmAll these functions are complementary. Each risvaanew
horizon and uncovers a new aspect of the humanopiemon. Dissonance is at the same time
harmony: opposites are not mutually exclusive: theyindependent. What unites the various

% A. Husar,Ideea europeah “Institutul European” Publishing House sia1993, p. 328.
* D. OtovescuSociologia culturii-Antologie autori stini, “Beladi” Publishing House, Craiova, 2010, p. 243.
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forces of culture is not an identity of nature kthe identity of its basic objective: the moral
perfection of the species. If there is a dynamigilégyium in human culture, this is the result
of a struggle between contrary forces.

Although ethnic and cultural stereotypes, religithe level of economic development,
the great linguistic diversity are factors thatd@nEuropean integration, the development of a
cultural policy would not have been possible with@ common base of all European
countries. Culture has helped whole generatiorimtbout their meaning, their identity, their
own vision; it has given communities a sense obmgihg and mutual respect. For the EU to
develop a viable and suitable cultural policy, batthorough knowledge of the past, and
cultivation of respect for diversity are necessary.

The present state of knowledge on the issue ofumlltcrisis in Romanian and
European sociology has a continuing reflectionhig $ociologists’ preoccupation concerning
the cultural crisis in modern society and in Eurogwing each and every word a precise
meaning, and each problem a particular clearing Gydtural industry reflects the same
reports and similar contradictions as industry paydg material goods, except the fact that,
being an accomplice to the dominant ideology, & karved to homogenize and precisely to
neutralize potential conflicts, especially thosat timight come from cultural environments.

The reactions of European culture to the overadlyaof facts and social, political and
economic changes during the inter-war period weremethical and teleological than
political. Fundamental themes of the intellectuabates of those days revolved around the
consequences of the economic rationalization upontwal life. Formalization of the
processes of thinking and of the methods of knogdedias experienced as a loss, more or
less deliberate, of any axiological transcendemti@rences, as a progressive reduction of the
existence to elementary functiéngt appears as the objective and irreversible ggsmot
only within capitalist development, but also witliontemporary cultural conditions, where
any process of knowledge and action was devoid ulfjestive and inter-subjective
intentionality.

The basic idea circumscribing the entire theorétighric of Western sociologists’
theses regarding cultural industry is that majooirations of the modern era have been paid
by a decline of theoretical consciousness. In emtury, progress has led to a degree never
reached; prevalence of society over nature, buherother hand, it was accompanied by an
evolution that gives value to what is immediateBalble and technically exploitable. This
means that the principles of truth, freedom, j@sticumanity have lost their substance, to
become mere manipulative symbols. Ambition to achi¢hese principles in social life
exhausted itself: he who does not know what isdive® is not in the position to fight for it.

Representatives of the Frankfurt School viewed tiehnical progress that has
penetrated and possessed the artistic and cufieldd’ enlarged reproduction, the main agent
that, manipulating it in their interests, decisimakers of culture and art in capitalist societies
have adapted their artistic production the lawghefmarket.

The same as with mass society “mass culture” iBlfiigontroversial among Western
experts. In its definition is going to be an apeg position the "opulence society” in the
'60s, either from violent criticism of new culturbdrms, in the name of nostalgia and
neoconservative critics. As a form of social coogsness, whether false or alienated, mass
culture is not a relative autonomy recognizes tiineiient phenomena superstructures, nor the
ability to reproduce themselves, and being enridinedts own laws, which gives a peculiar
art and culture.

Relations between mass society and culture hawebalsn the subject of many studies
and conflicting conclusions, depending on the pasiof the opponents, conservative and

® P.P. Panaitesc@ontribuii la istoria culturii romanati, “Minerva” Publishing House, Bucharest, 1971, p. 10.
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elitist, apologetic or a romantic, and past-riddéviainstream extending from A. de
Tocqueville by D. Bell, E. Morin and E. shills aegi that mobility, socio-cultural
heterogeneity, concentration and centralizationeodnomic and political ties in modern
societies has weakened the primary groups and Inaade them an easy target for
psychological aggression and action media propagand

Dialectics of cultural life in developed countries at present, according to two
contradictory social phenomena. On the one haredstitial division of labor leads to the
further creation of new living environments, nevogps, new social demands and feedback
diverse cultural experiences and educational systemthe other hand, entertaining and
highly centralized media secret a cultural indudhgcoming more homogeneous. This
dialectic has been confirmed by the findings ofi@ogical surveys conducted in mid H.
L.Wilensky in the seventh decade

Both critics and apologists of mass culture, battrattors and its supporters argue
against the unilateralism of approach. Good or baaks culture is a real phenomenon of the
contemporary world, whether in a uniform pace aibgenization of mass society, whether
it is a continuous source of human alienation ia trew conditions of life, it is still a
functional subsystem of mass society, by developiey mechanisms to perform some
functions that the old institutions of mass socgtgvious company cannot meet. The flow is
so fundamental that it consists in an attempt gitileize mass culture and in her character
leveling and standardized to total. Another crlticgsue is the mass culture technique
established between development, primarily the nmasdia, cultural values and approval
takes place within the spread of mass culture. Smcapproach underestimates the culture of
images, specific today. Dissemination of culturalues was and is an intrinsic dimension of
the cultural phenomenon everywhere. Naturally,ugditfn values, the influences of culture in
our time have achieved planetary scale, in an iggive speed of transmission, at a rate
unsuspected by ancient artists. This almost simedtas broadcasting of cultural values and
mass media have made an undeniable contributisppnsibility for the harmful effects of
mass culture is at least to underestimate theloaktip between the results of scientific and
technical discoveries and their manipulation.

Beyond the political fragmentation, beyond the @asi tests of power politics, beyond
the great deeds or aberrations, Europe remainemimananity of civilizations, maintaining
common elements in the traditions, language, watigipolitical organization and culture.
Through its cultural policy, the EU has startedetcourage inter-cultural cooperation, to
enhance the European cultural heritage and brictpger to the general public. Maastricht
treaties after they tried to strengthen the roac ttHomo europeus All they have done
taking into account the EU motto “Unity in Divergit respect for the cultural identity of the
Member States manifesting as a political non-haigation of laws in the field, and through
participation in discussions and projects relatiogthat matter - as, for exampléie
Convention on the Protection and Promotion of diutgrof means for expressing cultural
diversity, adopted by the General Conference of UNESCO dabk@c 20, 2005.

Romanian experience in the field of industrialiaati social mobility and, in
particular, migration provides a fertile ground fanalysis. Especially in the resilience of
spiritual symbols of cultural values that circunilserthe aggressive penetration and pressure
systems of foreign cultural norms and values. la thid-60s, forced collectivization of
agriculture imposed by the canons of Soviet cdllestion in 1929, began to erode the
system of moral values and cultural norms and thikkemary of the Romanian village.
Structural features of Romanian culture: the hystaision, naturist, fellowship with the

® D. OtovescuTratat de sociologie!Beladi” Publishing House, Craiova, 2010, p. 599.
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eternal laws of the cosmos, deep sense of ethug, ltgan to be seriously threatened by a
critical unmet need: hunger and uncertainty abouonorrow.

Under these circumstances, it became a problenave h role and status of citizen.
Especially for the younger generation of men to kvas a laborer on construction sites,
expanding labor market, social achievement wasamaotint to a test of maturity.
Disaggregated under pressure forces, the Romaiiagey which ensured the preservation of
cultural cohesion, moral values and national entitgies slowly, hit by a fatal disease. With
an aging population and lack of young reproductie#, the Romanian village still enliven
the holidays, when young people turned to shownleiw citified status This horizontal
mobility should not matter whether it would be @olled by the saddest consequences of the
social behavior of the fresh wave of city dwellers.

Because the desire to have this status as sooosatle led to a rush to imitate the
behavior of city. And, as behavioral norms and ealwf civilization were the archaic
imitation of their new lifestyle has become a basile. Given that traditional morality was
replaced by toadyism healthy, conformity and oppudm, imitation was limited to the
outward forms of behavior that lead to the deswentegrate urban challenge and ridicule
violent peasant origin and morals, those who atesldamed to acknowledge its source. So it
is that these new arrivals have remained suspebeiweeen morality and immorality sound
alien to the mentality of the class and its culture

A similar situation, although more dramatic, a Rama immigrant found in
psychology. Family receiving a dual education, tonfduplication of its behavior in the
social life is based on dual standards and cultuables: Romanian cultural values do not
deserve respect because they are our public lifgefbdemagogy, while only the values of
Western democracy can give an authentic settingther fulfilment of his personality.
Therefore, future Romanian immigrant culture isiaglimed in this internal conflict, but on a
false basis.

Values were, at first, load the internal organmatiof culture, harmony between
different cultural levels, of human behavior anti@at The conception of the world is how to
see and build the world as a whole. It is the garn@cture of the world order, “the discovery
of truth” to the world. As such, it facilitates hamaction adaptation of the cosmic order. It is
a theoretical framework to explain every phenomenahe world. The conception regarding
the world is not made up of things and events,dbarganizing principles and explains their
culture and creating the possibility of individuattion. | mean, any cultural community,
human, for there must be a mechanism to explain pihenomena, but precisely the
conception of the world contains premises or pplesd within which man can understand
everything and every phenomenon.

The sum of a certain culture values the groupingdejunes, which serves the
assessment of actions and cultural activities tjinomaining institutions and statutes, gives
the possibility of creating a general order to siaene rules that those belonging to a certain
culture and community tend to the same values, lwfacilitates a common life and maintain
their cultural community. Cultural norms are supwlviduals, super-communitarian and, as
such, like any cultural element, can range in saetime. Cultural rules are transmitted or
learned through literacy. Learning the rules ofirtlogvn culture, people regarded as normal,
and on the foreign abnormal, unnatural. Each coniyinas its rules and regulations and
institutions for the transmission and learning suéed institutions and rules for maintaining
the cultural rules. Failure to follow a communityestion leads to the existence of community
life within it.

" C. Schifirne, Generaie si culturd, “Albatros” Publishing House, Bucharest, 1985, 545
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Having a legal basis, the EU began to worry abloist\vast field called culture, which
include: arts, dance, music, theater, books andurall heritage. Complementary areas,
closely related to the field of culture: educatiateveloped through programs such as
ERASMUS, COMETT, DELTA EUROPACHET, LINGUA, SOCRATESd LEONARDO,
and broadcasting, which is concerned with botHithreindustry and media through programs
such as MEDIA | and IL.

Since January 2000, by Decision no. 508/2000/CEzofopean Parliament and
Council of 02.14.2000 the three programs: Arian@jeiloscope and Raphael have been
consolidated into a single program framework, rdigtiplinary, called "Culture 2000 "and
considered today as the sole instrument of culturading. Launched over a period of five
years, it was renewed with the plan “Culture 20012. The programmer aims at
highlighting the common cultural space, to prommi#ural diversity, encourage cooperation
organizations and national institutions and majangs to facilitate public access to culture.
Equipped with a fund of 167 million euros, the marg supports initiatives such as festivals,
co-productions, education, exhibitions, artistieations, tours and conferences. This program
is intended for artists, cultural operators and mewaudience, including youth and
disadvantaged groups economically and sociallyh\&lit programs and projects supported by
the EU, there are voices that say “absence of agean cultural project” and calls for the
integration of culture in the process of unificatiof the states. Although the Community
actions seeking compliance with national and regjionltural diversity, however, the need to
promote recovery policies and highlight the comraoamopean cultural heritage. Community
action must aim at encouraging cooperation betwdember States and, if necessary,
supporting and complementing their action in théfing areas: improving knowledge and
the dissemination of culture and history of Eurappaoples, preserving and safeguarding the
cultural heritage of European significance, non-gwrcial cultural exchanges, artistic and
literary creation, including in audiovisual. The ltnd interdisciplinary approaches subsumed
objective analysis of the crisis Romanian and Eeaopculture in sociology may focus on:
identifying cultural institution acting as the pipal agent in the big cultural social
communities - modern human body form as evidengespbcific structure of social relations
particular invoice, relatively simple organizatibn&ntity, whose primary function
development and / or propagation of goods and ees\value) designed to meet the cultural
needs - art. Size mainly determines the operationdlof culture, above all, a flexible and
adaptive behavior, and secondly, a continuing conéar the whole system self-regulation
based on its primary purpose - the value of atsiii aesthetic, artistic and its circulation in
society. Regarded as an agent, given the currearatpnal activities, business culture is a
tool for achieving social goals - which make up thdtural mission, the reason for its
existence.

You could say that meeting a number of culturalnages defining features such as:
are deeply interested in their actions and decssimostly purposeful spiritual, aesthetic,
artistic, are dependent on the quality and strectidircultural resources at their disposal, have
an “dialogue” consistent with the human communityich includes representatives of other
cultures, are specialized in conducting, promotargl disseminating their own cultural
products and services. Opera is a work of cultbraktherhood. To the extent that value
remains immanent consciousness, they remain foreiggach other; even share the same
value, even if each is worth developing in them shene arrangements. The cultural action
once people establish a genuine and permanentTinith can never be a truth if it is true
only for me, is pretty nice if it is never nice fore. Value is not only for the individual, it
belongs to the community. Hence the desire of petippersuade their fellows to participate
in their axiological universe. Culture is an apptalall people to overcome constraints of
space and time in the search for unity of mind aleb a call to overcome individual
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differences, the universal and essential. In ewagiety, culture corresponds to a particular
same time to live, think, act, an original formadfilization in a given society in a group or an
individual and a dialectical movement between thetemal transformation sustained and
voluntary change. In this movement, group or irdinal work without their active and
constructive part of his daily practice, the tramsfation of society and its civilization.
Without creating a culture of values, civilizaticamd non-renewable fixed rigid structure, is
doomed to death.

Therefore, the technique is not culture, becaussflgcts not only material values that
lead to the enrichment of living conditions. The because between the development of
civilization and cultural authenticity to its spual essence is no necessary correlation. The
development of civilization means increasing sajptaton of material and social living
conditions. This progressive refinement and cunudats the inevitable result of social
experience and differentiate the myriad types aftiooious complexity of organizatiérithe
refinement means not only intellectual and techHnémvelopments in comfort, but most
efforts tend to promote a more hygienic living, Ii@ar and, to some extent, more human.
Any profound change that course of civilization, particular any change in economic
support, is accompanied by a reversal and a reducti cultural values. But driven by the
force of inertia of old cultural patterns, tradited types fail to maintain response. This
mismatch between traditional reactions to new domB is accompanied by certain
restlessness, aware that most individuals may eper a fundamental failure as a culture.

Conclusions

In reality, national cultures have a natural opesn& the universal values for
dialogue and exchange with other cultures andtaplrispaces. Modern and contemporary
social values have increased communication and eonwation between cultures, with the
extraordinary expansion of the media system, shahinterference cultural connections and
exchanges of securities have become the dominaifityréoday. In the cultural, structural
report reproduces the contemporary world of unitg diversity, cultures and communicating
between them interfering. Human diversity has igsi® in the forever cycle of social
interactions with their objective and subjectiveawls, differentiated and cohesive. Different
cultures are placed face to face today are in nudependence, engaged in a common
context that expands on a planetary scale.

It is necessary that the inevitable transfer ofeseignty to European institutions for
individual decisions to be considered realistic gmégmatic, not to leave the place
insinuation of reservations and concerns abouptssible dissolution of national identity as
a result of Romania’s EU integration.

This paper is supported by the Sectorial Operatidtragram Human Resources
Development (SOP HRD), financed from the Europeacidd Fund and by the Romanian
Government under the contract number SOP HRD/88/E9758.
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Abstract

According to the new Civil Cofevhen sustainable works are performed in goodhfait
on the author’s plot of land, but partial on theoplof land of the neighboring owner, “the
latter may request the registration in a new landok of a co-ownership right of his
neighbors over the resulting immovable asset, ohioly the related plot of land, in relation to
the value of the contribution of each of them” (&87, para. 1). In this situation, the quotas
of the ownership right shall be determined accogdia the each neighbor’s contribution in
the performance of the work, regarded in its emyire

Therefore, the lawmaker deemed as an efficienttisaldor the two owners of the
immovable assets affected by the work, that toteraaco-ownership right over it, as well as
over the related plot of land.

As a matter of fact, with respect to the ownerth&f neighboring fund, on
whose plot of land a construction is made withasitdonsent, the lawmaker’s solution to give
such owner a property right is a logical solutiamhich complies with both the definition of
accession, and its effects, as regulated undefailve Surprising is, however, the lawmaker’s
decision to join also from a juridical point of wethe owner of the neighboring fund with the
construction owner, by effect of co-ownership.

The regulated hypothesis starts from the premisanchuthor’s performance, on his
own plot of land, of a construction, which exceetiswever- the limits of his own plot of
land. Interesting situations might occur in praetic generated precisely by such
“proportion”.

Keywords: accession, co-ownership, the New Civil Code,spmidence, right of
superficies

Introduction

According to the new Civil Codewhen sustainable works are performed in
good faith on the author’s plot of land, but patt@an the plot of land of the neighboring
owner, “the latter may request the registrationamew land book of a co-ownership right of
his neighbors over the resulting immovable assatluding the related plot of land, in
relation to the value of the contribution of eadhtlem” (Art. 587, para. 1). In this situation,
the quotas of the ownership right shall be deteasdiraccording to the each neighbor’s
contribution in the performance of the work, regeddn its entirety.

In this way, the contribution of the work’s auttsrall be equal to the value of
the related plot of land the owner of which hetli® value of the materials and, therefore, of
the workmanship used for its performance, and tbatribution of the owner of the

! Noul Cod civil si reglementarile anterioare. Pretame comparativ, 2" Edition, provided and annotated by
Mona Maria Pivniceru, “Hamangiu” Publishing HouBeicharest, 2012, p.138.
2

Idem.
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neighboring plot of land shall be equal to the abf the part of his own land, which became
a part of the plot of land related to the sustailealvork made by the good-faith autHor.

The second paragraph of the same article provitiesneighboring owner with a
possibility to obtain in co-ownership also the wanade in bad faith on his plot of land;
however, in such case, the quotas of the two cemmshall be differently appreciated. In
this way, “when establishing the quotas, accourglishe taken of the value of the plot of
land owned by neighboring owner, as well as of bélthe value of the contribution of the
work’s author”.

In this case, the owner of the neighboring fundllsihowever, continue to have the
possibility to request the bad faith constructoetect the work, but only of that part from the
work which is placed on his land. Also, the ownkethe neighboring fund shall still have a
possibility to request and obtain by enforcemeiitenvsuch are not willingly paid, damages
resulting either from the lack of use of the ocedpiand, or from other circumstances, such
as a potential fund deterioration caused by thegoa of the construction.

Finally, the lawmaker offered a situation of juddl compromise (Art. 587 para. 3),
for the situation in which the parties do not reasty agreement. In this way, the court of law
shall be the one to have the role to determine kwthe quota is assigned to each of the co-
owners, depending on their contribution in the f8sg immovable asset.

It is considered “that the lawmaker made an onoissby failing to expressly
regulating the right of the neighboring owner tajuest that the work’s author be bound to
buy the affected plot of land, at the circulaticue such land would have had if the work
had not been carried out, as the lawmaker did m ligpothesis provided by Art. 582 of the
new Civil Code™.

Therefore, the lawmaker deemed as an efficienitisol for the two owners of the
immovable assets affected by the work, that toteraaco-ownership right over it, as well as
over the related plot of land.

As a matter of fact, with respect to the owneth& neighboring fund, on whose plot
of land a construction is made without his consém, lawmaker’'s solution to give such
owner a property right is a logical solution, whicbhmplies with both the definition of
accession, and its effects, as regulated unddatieSurprising is, however, the lawmaker’s
decision to join also from a juridical point of wiehe owner of the neighboring fund with the
construction owner, by effect of co-ownership.

The regulated hypothesis starts from the premissncauthor’s performance, on his
own plot of land, of a construction, which exceett®wever- the limits of his own plot of
land. Interesting situations might occur in pragtigenerated precisely by such “proportion”.

Please note that the lawmaker did not intend abept the constructor that makes the
largest part of the construction on his own plotlaofd, a construction which —for various
reasons, with or without his knowledge, with orheitit his intent, exceeds the limits of his
own property.

We consider it would be unfair for the owner of therk carried out in proportion of
90% on his own land to lose 10% of his exclusivaership of such work, because he did not
know or realize that, in the process of its edifma it exceeded the limits of his property.
Yet, the discussion is relative. When consideringhssolution to be fair or unfair, account
should be taken of the sizes of the work, as webfahe extent to which its surface occupies
the neighboring land.

% FI. Baias, E.Chelaru, R.Constantinovici, .Macowviibul Cod civil. Comentariu pe articqleC.H. Beck
Publishing House, Bucharest, 2012, p. 656
* FI. Baias, E.Chelaru, R.Constantinovici, .Macowgi.cit, p. 657
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From this point of view, the provisions from thesfidraft version Civil Code from
2004 were better circumstantiated. According to Ar24para. 1 of this draft, “in case of the
construction partially edified on the constructagulst of land, the neighboring owner may, in
exchange for a compensation, obtain the entiretaari®n, if at least one half of the surface
occupied by the construction was on its own plotasfd”. Under para. 2, the lawmaker
established the fact that, along with ownershiprdlie entire construction, the neighboring
owner also acquires a right of superficies overabeupied part from the constructor’s plot of
land, however only throughout the existence termthed construction.” The lawmaker
provided for this situation also a lapse term gkar from the completion of the construction,
a term in which the neighboring owner should hawtfied the constructor of his intent to
obtain the two ownership rights over the constouctand a right of superficies over the
related plot of land.

Since the 1864 lawmaker failed to regulate sutttagon, the judicial practice was the
one which generated several solutions. In this wadngn settling such cases, the courts of law
resorted to: “considering that the author of thelkym all the cases, acted in bad faith, which
could lead to the demolishment of that construcpart which was on the plot of land owned
by the neighbor; considering that the constructded in good faith (his title to the plot of
land being a putative one), should the impairmemised to the neighboring fund be
minimum, the owner of the partially occupied pldtland being entitled only to invoke
accession; the acknowledgement of the construcamcession right to the portion of the land
owned by the neighbor and occupied by the congtruetith the obligation right to pay
damages to such neighbor; the constitution of awnership right between neighbors, either
by the parties’ agreement, or by a judicial way”

The doctrine, however, took into consideration ogw@utions as well. In this way, it
was considered that “a fair solution would be (..t)easfer of property under an onerous title
(sale or exchange of plots of land) in case thbaubf the work is acting in good faith, and
the plot of land subject to trespassing has a sanali. Such a solution would not contravene
the provision of Art. 44 para. 3 of the Constitatiin its reviewed version. Such a legislative
solution was adopted in the Swiss Civil Code”

As previously mentioned, thae factosituation which generated this regulation is that
in which a person is partially building on his opiot of land and partially on his neighbor’s
plot of land. This hypothesis generates two posss#iiluations: the construction is erected
mostly on the plot of land owned by the person wtakes the construction or more than half
of the construction extends into his neighbor’s plidand.

The fact that the regulation from the New Civil @aetfers only to the first situation
can be noted, while the second situation formedtiect of the regulation of the Draft Civil
Code of 2004. In this way, the current regulatibmme of the hypotheses excluded the other
one, although both situations should have formedttject of the regulation.

From the perspective of jurisprudence and prevangrine, expressed in the absence
of a regulation, several juridical solutions wergead for the situation in which the performed
work largely extends on the constructor’'s plot @fid and only to a small extent into the
neighbor’s plot of land. Such solutions were:

® Draft Civil Code of 2004, http://www.dsclex.ro/amifpr_civil.htm, accessed on 26.09.2012, 17:20.

® FI. Baias, E. Chelaru, R. Constantinovici, |. Meeio Noul Cod civil. Comentariu pe articqleC.H. Beck
Publishing House, Bucharest, 2012, p. 656

" B. David, Accesiunea imobiliarr artificiald, Doctoral Dissertation, coordinated by Valeriu Stiph.D.,p.

21, http://www.unibuc.ro/studies/Doctorate2012FehriRavid%20Bogdan%20-
%20Accesiunea%20imobiliara%?20artificiala/rezumat¥%28%20drept-PDF%201.pdf, accesed on 26.09.2012,
16.00.
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- “exclusion from the application of Art. 494 ofettCivil Code, being considered that
artificial real estate accession does not opertéch means that the owner (of the plot of
land — our note) is provided with an action foritl@lamages, and it cannot be compelled to
preserve the work;

- Art. 494 of the Civil Code shall apply, which nmsathat artificial real estate
accession applies “only that the situation is atgjpand it generates impairing consequences”;

- they proposed to not apply Art. 494 of the CiRibde, “to satisfy the principle of
fairness”. As long as the landlord remained passiaoeording to Guidance Decision No.
13/1959, then he who constructed would be entiibegreserve the work and use the land.
“Such a solution has no legal grounds. Jurispruglemay innovate without denying the
existing regulations, or the solution of 1959 camémes Art. 494 of the Civil Code and the
texts regulating the ownership right. The solutiaas criticized in the doctrine.”

- another proposal was that a co-ownership rigbtishbe born in such a hypothesis.”
This solution has no legal basis eitiier”

It seems that the lawmaker considered that therlattthe ideal solution to solve this
problem, for which reason it also created a legaidfor it.

The second situation, the one in which more th&b 50the work made extends over
the area of the neighboring plot of land, has nuasse regulation in the new code, which
means that the above stated rule applies, regardfabe scope of the work which affects the
neighboring plot of land, which fact seems to ubémeither just, nor fair.

We do not understand why the lawmaker consideratittie regulation proposed in
Art. 452 of the draft Civil Code of 2004 was a tgubne, and it decided to include this
particular case in the general regulation.

As specified above, the draft Civil Code of 20G%the version enacted by the Senate,
provided under Art. 452 the fact that when the wexkending over the neighboring plot of
land exceeds half of the total length of the warlpotestative right was born in favor of the
owner of the neighboring land; in virtue of suchghti, such landlord could become, against a
compensation, the landlord of the entire constomctand, respectively, the holder of a right
of superficies over the plot of land related to ttmstruction, which plot belongs to the
constructor.

It is true that such regulation had its deficiescihich could be —however- easily
remedied. In this way, as also commented in thérihe?, the fact that the neighboring owner
should have, in exchange for the obtainment of twenership right over the entire
construction, paid damages only with respect topbéion of the work which is found on the
constructor’s land, thus entering free of chardge the property over the work made on his
own land was neither just, nor legal. The geneegllations on accession were obviously
breached in this manner. The lawmaker should hatabkshed as incumbent on such
landlord, presuming that the latter intended tohisegpotestative right, a compensation which
should take into account the entire construction.

Another criticism of that text was represented hg fact that the lapse term of one
year in which the potestative right could be exar{sic!] The “possibility that, after the lapse
of the 1 year-term, the owner of the neighboringt @if land could exercise his potestative
right of accession or, if the author of the worlagding in bad faith, his right to request that
the work be removed” should have been acknowledged

8 http://Iwww.juridice.ro/35558/conferinta-dreptulaakrilor-23-24-mai-2008-pe-larg.html, commentedgfnent
from the lecture of professor Valeriu Stoica, ph&zcessed on 28.09.2012, 11:15h.

® http://www.stoica-asociatii.ro/Conferinta-Dreptfacerilor-2008-s9-i76-ro.htm, accessed 28.09.2a1235 h.

10 http://www.stoica-asociatii.ro/Conferinta-Drep#facerilor-2008-s9-i76-ro.htm accessed on 28.092201
11:35h.
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Other criticism brought to the respective artietevisaged the lack of the regulation of
a reverse situation, namely of the situation reigdldy the current code, when more than half
of the work was found on the constructor’s land. he Bolution proposed by the doctrine was
to grant “applicability to those solutions from thiguation in which the work was conducted
on two plots of land belonging to different landisf’.

The draft civil code of 2004 received numerous r@aneents which resulted in the
enactment of the Civil Code in its current version.

A significant development of the regulation resdifom the realization of a distinction
between the various categories of works which @oasried out, respectively can affect, the
plot of land of a person other than the persorhefdonstructor. In this way, according to the
amendments proposed by the Ministry of Justiceedasn the works of the specialized
commission, the draft code was amended, in theesttvad a different juridical regime was
granted, depending on the two types of categofi@sdks performed: provisional works and
sustainable works.

In this manner, in case of provisional works, adirmy to Art. 453 of the draft civil
code, unless otherwise agreed by the parties, wocks had to be removed by their author,
regardless of the latter’s good or bad faith. Thd Eaith constructor could, nonetheless, be
bound to pay damages for the prejudices causedskgchons, including for the lack of use.

In case of sustainable works, the solutions pexvidhay differ, depending on the
constructor’s good or bad faith.

Art. 452 and 452 can be found today in the civil code in force, ngehowever
differently numbered,e. Art. 452 became Art. 587, while Art. 45Became Art. 588.

This form of regulation presents a series of athges, in addition to the obvious
disadvantages which were previously set out. Thidbgs formula, although it is neither just,
nor fair in our opinion, “a unique juridical regimeegardless of the proportion in which the
work is executed on the two neighboring plots ofll&? is created. Also, a great advantage is
the fact that “the obligation of the neighboringdéord to indemnify the author of the work
shall be removed, and —in this manner- they remothesl difficulties related to his
insolvency”® Moreover, in case they reach a subsequent shafirthe work, a security
interest in real estate was instituted, by thisitagon, namely a lien, in favor of the co-owner
which would obtain the right to a difference inwal

The regulation adopted by the lawmaker took imnstderation, probably also further
to the criticism from the doctrine, does no longention the lapse term of 1 year in which
the application for registering with a new land bab the neighbor’s co-ownership right over
the resulting immovable asset should have beed file

We consider that the solution chosen by the lawmakeinjust with respect to the
creation in favor of the neighboring landlord oé thotestative right to acquire co-ownership
also over the plot of land related to the constounctin our opinion, it would have been just
that only one right of use could be obtained iatreh to the related plot of land, which could
be maintained throughout the entire lifetime of to@struction. Going in the direction of the
solution chosen by the lawmaker, in a symmetricahner, at least the good faith constructor
should have also acquired co/ownership over the &fected by the construction belonging
to the neighbor.

1 hitp://www.stoica-asociatii.ro/Conferinta-Dreptifacerilor-2008-s9-i76-ro.htm accessed on 28.092201
11:35h.
12 hitp://www.stoica-asociatii.ro/Conferinta-Dreptifacerilor-2008-s9-i76-ro.htm accessed on 28.092201
11:35h.
13 http://www.stoica-asociatii.ro/Conferinta-Drep#facerilor-2008-s9-i76-ro.htm accessed on 28.092201
11:35h.
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Thus, we do not understand why consideration wasngiin these terms, to the
regulation of Art. 452 of the Draft Civil Code 00@4, in the version enacted by the Senate,
which expressly provided under para. 2, the faat tht the same time with co-ownership
over the entire construction, the neighboring lardllalso acquires a right of superficies over
the occupied portion of the constructor's land, karly during the lifetime of the
construction”.

An explanation of this solution was given by relgtto the Cadaster and Real Estate
Publicity Law, which was otherwise repealed by tiew civil code. “The plots of land
belonging to the two landlords shall be reunitetoading to Art.42 of Law No. 7/1996,
indicating that the landlords of neighboring immblea assets, for a better exploitation
thereof, may reunite them into an immovable asseied on a cadastral documentation and
on the authentic writ, prepared according to thevigions of the law. In the cases provided
under Art. 587 of the NCC, the ownership right st registered under a court order
disposing the registration of the ownership ri¢ght”

Whether the work was performed in good faith, whethwas performed in bad faith,
affecting the land of the neighboring landlord,aase the neighboring landlord wishes to
become a co-owner of the work and of the related,lalongside with the constructor, his
right shall only be borne from the date when thghtriis registered with the land book.
Registration can be made either based on the paatjeeement, should such parties agree, or
based on a court order.

Art. 589 imposing the registration with the landbkas a condition necessary for the
obtainment of the ownership right is, in fact anfj@osition into this matter, of the rules
regarding the registration with the land book, esvigled by Art.888 of the NCC. He who
shall obtain the ownership right shall be, as aaplie, the landlord of the immovable asset,
the author of the work or both of them.

Registration with the land book can be made, tloeeefalso by the constructor
landlord, who obtains, by means of reciprocity,oamership right over the neighboring land
related to the construction. Obviously, the cordtushall be able to do so only after the
neighboring landlord manifest in this respect lateptative right.

The constructor’s only form of defense, in factresulting from the law, shall be the
removal of materials. In this manner, accordind\tb 590 para.l, “until the conclusion date
of the agreement or the filing date of the actigrthe person entitled to the registration with
the land book, the author of the work may remowgeniaterials”. This text of law is targeting,
in principle, the good faith constructor, which nahbe obligated to remove the construction;
however, we note that he acquired the right to rentos materials.

However, the possibility granted to the good-faitinstructor should not be used,
however, for vexating purposes. This is the reasby the law acknowledges the possibility
to remove materials only until the time when théeptative right of the neighboring landlord
Is capitalized, either in the sense of becomingo@wner, concluding in this regard an
agreement or filing an action at law, or in the seelof becoming an exclusive landlord,
through the payment of damages.

Also, this possibility of the author of the work wd be applicable “only in those
cases in which it is possible to remove materiathout deteriorating the immovable asset. A
contrary interpretation would lead to the absurdabasion that the good-faith author might
remove his materials even by deteriorating the inabte asset, (the land — our note), without
having the obligation to pay damages, since thistism is provided by Art. 591, para. 2 only
for the bad-faith author. The solution of materiggmoval may not be admitted even if the

14 %+ Noul Cod civil. Comentarii, doctrif) jurisprudend, “Hamangiu” Publishing House, Bucharest, 2012,
p. 881
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materials were incorporated in the immovable assdhat they lost their identity, becoming
parts of the immovable asset and, thereby, inmevaksets (Art. 537)".

Conclusions

A fair solution for the good-faith author of the skpin case the impairment to the
neighboring fund is minimum, namely the largesttipor of the work is on his own land, is
that of becoming the owner of the entire work agldted land, obviously with the payment of
damages to the neighboring landlord. This posgibdannot be freely capitalized by the
author of the work, but he may benefit from thissgbility, only if the landlord of the
affected neighboring land understands to male ageagent with this object or to bind him in
this sense. Article 581 provides the landlord @& ttreighboring land with the possibility to
request that the author of the work should be bdongurchase the immovable asset (of the
land related to the work) at the circulation valuehe circulation value it would have had, if
the work had not been performed.

Therefore, the good/faith author of the work slelable, in fact, to enjoy it if he is
sanctioned in this manner by the landlord of thedlaffected by his work. In this way, we
consider grounded the considerations according lichw*although the author of the work
becomes a landlord over the immovable asset withsuagreement or against a court order
(if no agreement is reached with the landlord — mate); in fact, in this manner, his good
faith is legitimized, by the fact that only now doke become the genuine landlord of the
immovable asset. The author of the work has noilpitiss whatsoever to refuse entering
legality, i.e. the obtainment of the ownership right over the inaede asset. The
impossibility of refusal is explained also by thectf that it is the passive subject of the
potestative right of the landlord of the immovahbkeset and that he shall be bound by the
obligation to submit, to bear the exercise of sugt. Therefore, the parties may only
dispute on the price at which the immovable askall e purchased by the author of the
work”*.
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Abstract

This article deals the most important institutiohtbe Romanian criminal law, the
institution of the offense, therefore, the legstand theoreticians’ preoccupation in defining
it is falir.

Usually all the concepts or legal notions are definby judicial doctrine and only
some of these are found expressly defined in the ila force.

Regarding the judicial concept of offense, Romamiaminal law defines it from the
theoreticians and pedants’ point of view, but digon the legislator’s point of view because
the systematic and scientific regulation of relatiaf social defense cannot be reduced to the
preparation of special criminal rules, which progidor prohibited actions as offenses and
related penalties.

Key words: offense, institution of law, legislator, social uas, guilt.

Introduction

Some human actions threaten fundamental social-hwalues.

These actions are contrary to social behavior neagsfor the normal operation of
the society. Why are these actions considered tonblermining of normality? Because they
generate social conflict.

Although conflicts in general can sometimes hawpde roots or causes, placed in
the individual’'s subconscious and from the pergpecbf the analyzed material, we can
notice that they are eminently social, interperdocenflicts, arising out of the damage of
some individual or collective rights, stipulatedragulations.

How can stability of social structure be realize@nly by protecting social-human
attributes, and this imposes certain social relatidy essential legal regulations.

Individuals’ behavior is allowed by social relatnthat protect fundamental values but,
when they committed some criminal actions, by brgalprohibitive rule, these persons
become active subjects of the offénse

! Lavinia Onica ChipeaConflict of interests and rights conflict, diffeterategories of work related conflictin
Annals of the University of Oradea, Fascicle of fllex — Leatherwork, CD- ROM Edition, volume |, 201
ISSN 1582-5590, p. 220.

2. Tanasescu, C. Inasescu, G. TnasescuDrept penal generalAll Beck Publishing House, Bucharest, 2002,
p. 165.
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Legislator, through judicial rule, introduces inghsocial life a set of rules which
individuals must follow, that consist either in sifjging some actions which must be
necessarily carried out, or in setting some proiniiois, in which case certain actions should
not be carried out, the individual having to refidrom committing thetn

These subjects adopt a certain behavior, with tpéysical and social environment,
that influences their motives, aims, needs andvatdins.

Therefore, the actions of these subjects determametprohibited by law under the
penalty of applying a penalty constitutes offenses

Offense along with criminal liability and criminégw penalties, form the pillars of
any system of criminal law, are fundamental insitotus of criminal law.

Since it is a fundamental institution of the criadimaw, legislator and theoreticians’
concern in defining it is fair.

In judicial sciences, we encounter all the time teategories of definitions for
different categories or judicial concepts:

- definitions offered by judicial doctrine, by threticians and practitioners of law;
- legal definitions, offered by legislator.

Usually all the concepts or legal notions are dsfirby judicial doctrine and only
some of these are found expressly defined in the ia force.

Regarding the judicial concept of offense, Romamiaminal law defines it from the
theoreticians and pedants’ point of view, but dfseo the legislator’s point of view because
the systematic and scientific regulation of thatiehs of social defense cannot be reduced to
the preparation of special criminal rules whichyge for prohibited actions as offenses and
related penalties.

It is essential the legislator’s care in definitg thotion of offense, the actual action
must be related to a rule of indictment, to a legadtel, to assign it the character of offénse

The defense of behavioral order is the state’somspility. The state is the one which
must repress behaviors which deviate from the eggul of certain kind of social relations.
Some social relations are protected by the statetrers are sanctioned.

The law, as normative document which emanates fhanegislative organ, regulates
the existent social relations and imposes theifigoation by the state’s constraint force.

In doctrin€ it was stated that in a certain way, the rulenafimination creates from a
legal point of view the offense, it confers the cate action this quality, only by referring to
the rule and to the extent in which the concreteas features coincide, and superimpose
over those of the legal model

Of course, the changes, which occurred over timthéncriminal policy of a state,
determine the changes brought to the incriminatide.

We are in such a period, important from a legalnpaf view, because we are
witnessing to a reformation of the Romanian judit2gislative system.

% Laura Roxana Popovicilprept penal. Partea genergl ProUniversitaria Publishing House, Bucharest,1201
p. 72.

*|. Tanasescu, C. Inasescu, G. Inasescupp.cit, p. 166.

® C. Bulai,Drept penal roman, Partea genedialol. |, “Sansa” Publishing House, Bucharest, 1992, p. 111.

® C. A. Domoce, Fapta omisivi si incriminarea ei in legea penalromani, “Universul Juridic” Publishing
House, Bucharest, 2010, p. 7.

" G. Antoniu, Reflegii asupra structurii normei de incriminarén Romanian Penal Law Review, no. 3/1998,
p. 9.

® V. Dongoroz, Drept penal, Re-edition of the edition from 1939, Tempus SodeRoumanian Criminal
Asociation Publishing House, Bucharest, 2000, A; ZL A. Domocs, same referrence, p. 7.
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How European construction has undergone an actadieriaythm of change in the last
twenty years, “here is how the Lisbon Treaty raiaeguestion that awaits an answer”
Romania is currently going through a time of tréosi and adjustment of its legal and
judicial system to the Community's “adopted” systeaiming at the unification and
harmonization of the legal systems of the MembateSt.

In 2011 entered into force the New Civil Code andhe domain of criminal policy,
we have a New Criminal Code, the Law 286/2009, wharstrance into force is expected as
soon as possible.

The development and adoption of a new Criminal Gegeesents a crucial moment in
the legislative evolution of any state. The decidio start the elaboration of a new Criminal
Code is not just a manifestation of a political Iwbut represents, in equal measure, a
corollary of the social-economic evolution, andoalsf the doctrine and jurisprudence.
Elaboration of a code (criminal, civil, commerciatc.) assumes, therefore, several premises:
an evolution of social relations, which makes oddjulations to appear as exceeded; an
activity of laborious scientific research, carriedt and designed to identify the needs of
regulations revealed by the doctrine and practdiorough knowledge of the latest trends in
national legislation in Europe and of the Europeraes in the considered domdin

In contemporary society, people have begun to etlin a different way their real
interest in certain conflicting situations and then/win type of solution, that the justice
system cannot provide, gains more and more folls\ver

Returning to nowadays, particularly in the tramsiél periods of great legislation,
which will be the case of the entry into force bétNew Criminal Codé the institution of
the offense consumed great energies in the attengwfine it.

Title Il of the New Criminal Code is devoted to tingtitution of offense.

The regulation that was given to it represents agr elements of novelty brought
to the present project.

Romanian criminal policy has passed within a re&yi short time through a
succession of legislative attempts to impose a Beminal Code.

The judicial significance of the consecutive legfisle changes operated by the
legislator have been based on the adoption of @t wersion of penal protection of the
judicial values in accordance with the Europearapbagislation.

The development of a new penal and penal procedemallation involves first a
selection of social values, their hierarchy in diggeement to changes in the economic, social,
and political life in our country. In this assessmdirst, the Romanian legislator Romanian
had to appreciate to what extent the current pamal penal procedural legislation is
satisfactory to the requirements of present societyransition and if it agrees to the
provisions of the new Constitution and with thengtards set out in documents adopted by the
various international bodigs

° Ligia Valentina Mirian, Claudia TimofteSome aspects concerning the diplomatic protectitered by the
European Union for the citizens in the present eooie situation,in Annals of the University of Oradea:
Economic Science, volume I, tom XX, p. 34.

9 Anca Titaran, The Romanian legal system in the context of Eumopeggration in A.l.J.J.S no. 2/2010,
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12| aura Dumitrana Rath-Boa, De ce medierea Mediation, technique and art, no. 21, june, 2@ 35.

13 |. Narita, Inconsecvee si imprecizii in definireasi aplicarea legii penale mai favorabilén “Dreptul”
Review, no. 9/2011, p. 164.
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Legislative changes regard a reassessment of ihe@gdes and the basic rules in the
penal and penal procedural legislation, which negai new approach of the complex of
fundamental principles proper to these branchekefaw?.

So, starting from the Criminal Code in 1968vho is now in force, modified on its
turn by a series of normative acts, the first \@rf the New Criminal Code, in the order of
chronological enactment, is the New Criminal Coae2004 enacted by the Law 301/2004,
published in the Official Gazette of Romania no5/2® June 2004, and which had to enter
into force on 29 June 2005.

Recommendations made by specialists regardingetipgrements that need to stay at
the basis of criminal reform, had in regard, amotiger things, clear setting of the social
values, which are going to be protected by thesrwdé the new Criminal Code, to be
reconsidered and to grade the traditional valuelstariake account of the new social values
too, which have to be protected as a result oh#ve social and political conditiotis

This normative act has been criticized from theseut‘with appreciation that the new
law is a judicial creation better systematized addquate to the criminal phenomenon, with
which Romanian society is facing’however some judicial institutions could be reitiat by
the legislator, and eventually chan§ed

The entry into force of this law by G.E.O. no. 38I8 has been postponed, and in the
end, the entry into force of this law has been vewged due to its numerous lacks which it
presented.

The elaboration of a new project of the Criminad€dnad started in 2007, and, in the
end, the version of the project of the Criminal €olom 2009 was enacted by Law
286/2009..

Before analyzing the essential features of thens#ededuced from the various
definitions offered by the mentioned normative aste have to do a brief foray into
reproducing them as they were regularized by thislegor:

- the Criminal Code in force: Article 17 shows thlé offense is “an act that represents a
social danger, provided in the criminal law and itommitted in guilt.”

It also specifies that the offense is the onlyidatthe criminal liability.

From this definition, the essential features oénffe are standing out:

- an act that represents a social danger; the raathkocial aspect;
- an act committed in guilt; human, moral and it aspect;
- an act provided in the criminal law; judicial asp

Through these features, the distinction is madedrn offense and noncriminal acts
in relative to other acts, which do not have a grahfeaturé'.

- the Law 301/2004: Article 17 shows that the o$ens “an act provided by criminal law,
which shows a social danger and it is committegluitt”.

It also specifies that the offense is the onlyisatcriminal liability.

From this definition, the essential features oénffe are standing out:

15 A. Crisu, Tratamentul infractorului minor in materie pedal Aspecte de drept comparaC.H. Beck
Publishing House, Bucharest, 2006, p. 195.

16 Law 5/21 June 1968, published in O.G. 79-79biskJ2f' 1968, republished in O.G. 55-56/April 23973
and republished in O.G. no.65/April"16997.

' G. Antoniu, E. Dobrescu, T. Dianu, Gh. Stroie, Aurigeanu, Reforma legislaei penale, ‘Academiei”
Publishing House, Bucharest, 2003, p. 63; M. GassoagRelgia Noului Cod penal cu legisiia speciafi din
care a preluat norme de incriminang, “Dreptul” Review, no. 9/2005, p. 150.

18 T. Dasal, Consideraii cu privire la unele dintre institiile reglementate prin Legea nr. 301/2004 privind
Codul penalin “Dreptul” Review, no. 11/2005, p. 172.
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- an act provided in the criminal law; judicial aspy
- an act that represents a social danger; the ranchkocial aspect;
- an act committed in guilt; human, moral and jpcdit aspect;

In a brief comparison of the two legal texts wedfionly a change in the order of
enumeration by the legislator of the essentialuiest of the offense, in the sense that the
provision of the act in the criminal law is listbg the legislator before the essential feature of
the social danger.

- the project of Criminal Code in 2007: Article $bows that the offense is the act provided in
the criminal law, unjustified and attributable ketperson, who has committed it.

It also specifies that the offense is the onlyidatcriminal liability.

- and finally, the New Criminal Code, Law 286/20086fines the offense in Article 15 as
being the act provided in the criminal law, comedtin guilt, unjustified and attributable to
the person, who has committed it.

It also specifies that the offense is the onlyisatcriminal liability.

By comparing the legal texts included in the twantinal Codes, the Criminal Code
in force, and the New Romanian Criminal Code inirdef the offense we see that the
definition proposed by the New Criminal Code iniélg 15 is substantially changed from the
one contained in Article 17 of the Criminal Coddarce.

By analyzing the definition in Article 17 from tiidew Criminal Code, we see that in
the elaboration of the New Criminal Code has baesyed on one hand, the exploitation of
the tradition of the Romanian criminal legislatiamd on the other hand the connection to the
current regulation trends of some judicial systémtfie European criminal |&v

Starting from the tradition introduced under the@nal Code still in force, to include
a definition of the offense in a text of the codihough in most legislation such a definition
has not been consecrated, being considered as cdusigr attribute of the doctrine, the
Romanian legislator has decided to keep this mofdetgulation, stating the definition of the
offense in Article 15 the Law 286/2009

The connection to the current trends in regulatainsome judicial systems of
reference in the European criminal law is giverth®/ renouncement to the criterion of social
danger as an essential feature of the offense.

The definition of the offense in the Criminal Caddorce shows in the first place the
essential feature regarding social danger, whiehattt must present, meaning to be dangerous
for society.

In the provision in Article 18 of the Criminal Cedis stipulated that, within the
meaning of the criminal law, the act, which presemsocial danger, is any action or inaction,
which harms one social values protected by the iodmlaw (Romania, sovereignty,
independence, unity and indivisibility of stateg tperson, her rights and freedoms, the
property, and also the entire legal order) andwbose penalty is necessary to apply a
punishment.

The act harms the social values when it actualipatges or puts in danger these
values, creating the possibility of producing harhtionsequences for thén

The social danger of the act results from the gyawith which the values protected
by criminal law are injured, as a result of commgtit.

As a feature of the offense, the social danger hagé a criminal nature, meaning to
present a certain grade, a certain gravity spetfitbe offense as a criminal illicitness, which

22 M. lordache,Definisia infracsiunii n lumina Legii 286/2009 privind Codul penah “Dreptul” Review no.
11/20009, p. 34.

% |dem.

24 C. Bulai, B. BulaiManual de drept penal. Partea genetaiUniversul Juridic” Publishing House, Bucharest,
2007, p. 152.
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distinguishes it from other forms of judicial iliiness (administrative, disciplinary, civil), and

to justify the indictment of the act under the dnal penalty. The provision in the law of the

penalty necessary for the prevention and rebutmietite indicted act is the expression of the
social danger as a feature of the offéhse

The social danger of the offense shows differemgrekes, some offenses having a
higher degree of social danger (murder, burglargyvdharsher penalties, some have a lower
degree of social danger (hitting, threat), for vahilae legislator provided easier penaffies

In the science of criminal law and legislation thés a distinction between the legal
social danger and the concrete danger, with tHerdiice that the first one is evaluated by the
legislator and given in the incrimination’s conteautd the second one is evaluated by the trial
court’ during the judgment of a case and reflected irafiy@ied criminal penalty.

However, as | stated, social danger is no longdine by the legislator as an
essential feature of the offense.

“The definition that is given to the offense undeticle 15 paragraph 1 in the New
Criminal Code is important under many aspects, latiwvwe enounce the following:

- it represents a rule of law which the legisldionself uses when he sets the actions that are
going to be listed in the category of criminaldithess, and the actions that must be taken out
from the category of offenses because they aremgelr dangerous for society or they are no
longer committed;

- it is used to separate offenses for which pesmldire set and applied from other antisocial
actions for which extra criminal penalties are tated,;

- for practitioners, the definition of the offensea guide, which they use in the activity of
applying the criminal law from the perspectivehétcommitted act fulfills or not the essential
features of the offens&”

From this definition, the essential features oéoffe are standing out:

- the act provided by the criminal law: judiciapast;
- the act committed in guilt: human, moral, poltiaspect;
- the act unjustified and attributable to the peratio committed it.

The new definition of the offense keeps the esslef@ature of provision of the act in
the criminal law.

The materiality of the criminal phenomenon is tlog ahere the act does not exist,
there is no offense, but not any act can be themaatsubstance of an offense, but only that
act that shows all the essential, specific and atttarized features for the existence of the
offensé”.

An act is considered to be provided by the crimiaal when the legal rule determines
in what conditions a certain action or inactiongiabdangerous, is likely to be characterized
as an offense and therefore does not attract cairhability.

Any offense is based on a human action, an outsat@festation of the will.

Nature events or animals’ reactions are excludea the category of criminal acts.

Some offenses involve an action, for example, @alsthe criminal must take a thing
not belonging to him; to harm the corporal integof someone, he must hit in a certain way
the victim; at other times, the offense is comndittey inaction, for example the public

% C. Bulai, B. Bulaiop. cit, p. 152.

% A, Boroi, Drept penal, partea general C.H. Beck Publishing House, Bucharest, 2006, g. 10

27, Pitulesu, T. MedeanwDrept penal. Partea general”Lumina Lex” Publishing House, Bucharest, 2006,
p. 105.

% C. Niculeanu,Definifia si trasaturile eseniale ale infragiunii in reglemenirile Noului Cod penalin
“Dreptul” Review, no. 10/, p. 39.

29|, Oancea in V. Dongoroz S. Kahane, I. Onceaptdt. N. lliescu, C. Bulai, R. Stoiu, Explicaii teoretice
ale Codului penal roman/ol. I, Second Edition, All Beck Publishing Housajcharest, 2003, p. 94.
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servant, who does not perform his duties or commfiés negligence at the workplace or
abusive condu&t

Committing the act in guilt is the second esserféiature of the offense.

For the offense to exist it is not sufficient thiae social dangerous activity of the
subject to come under the description of the offeas it is incriminated in the special part of
the Criminal Code, but it is also necessary thatdht provided by the criminal law to be
committed in guift.

When the act is not committed in guilt, it is notputable to the one who committed
it, the person cannot be held for this act.

Guilt is also defined by the New Criminal Code intiéle 16 “the act is an offense
only if it has been committed as guilt requiredthg criminal law”.

Guilt exists when the act is committed with inteatit of negligence or exceeded
intent.

The act is committed with intent when the offender:

a) foresaw the outcome of his/her acts, and inwride this outcome to take place by the
commission of that act;

b) foresaw the outcome of his/her act and, althobngfishe did not intend it, accepts the
possibility for it to take place.

The act is committed out of negligence when therafér:

a) foresaw the outcome of his/her act, but didawoept it, because he/she unfound deemed it
unlikely to take place;

b) did not foresee the outcome of his/her actoaigin he/she ought and would have been able
to.

There is an exceeded intent when the act consisfiag intentional action or inaction
produces a result more serious, which is due toffemder’s negligence.

The act consisting in an action or inaction is #ierse when it is committed with
intent. The act committed out of negligence is &®ense only when the law expressly
provides for”.

We have to state that not just any psychic attitodéhe offender may be guilt, but
only that which, by the psychic processes contaimedt and by its relation with the
committed act and with its consequences, expralsdik of psychic causality between the
offender and the committed &ct

Therefore, guilt assumes the existence of two mtefactors of the psychic life:
consciousness or the intelligential factor and wilthe volatile factd?,

The unjustified feature of the act provided by tneninal law assumes that it is not
allowed by the judicial order, in other words ishan illicit featuré.

Although the legislator does not show in the regioes of the Criminal Code the
content of the phrase “unjustified act”, the inotion of this essential feature in defining the
concept of offense is not accidental but, on thetreoy, it corresponds to the current social
and judicial realities.

So, it is possible that an act, even provided kg ¢himinal law, not to be illicit
because its commission is allowed by a legal rbl@m. example, killing a person in self-
defense coincides with the description realizedHsylegislator in the text that incriminates

% G. Antoniu, St. Dang, M. Popa,Codul penal pe jelesul tuturor,Seventh edition, “Juridi¢ Publishing
House, Bucharest, 2002, p. 47.

31|, Pitulescu, T. Medeanop. cit, p. 107.

32.C. Bulai, B. Bulaiop. cit, p. 153.

33 A. Boroi, op. cit, p. 107.

34 A. Boroi, Drept penal. Partea general Conform Noului Cod penaC.H. Beck Publishing House, Bucharest,
2010, p. 144.

% C. Niculeanupp. cit, p. 41.
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murder, but the act does not have an illicit featoecause the law authorizes its commission
in the given conditior’s

For example, killing a person in legitimate selfetese is not described carried out by
legislature to the text which incriminates his nertcbut his act is not intended to be illegal
because the law authorizes abetted them undeirthenstances.

Criminal act must be attributable to the person whimmitted it.

This essential feature is a novelty in defining tm@ncept of the offense, and,
regarding this aspect, the New Criminal Code dasscontain regulations to explain the
phrase “the act attributable to the person who cittedhit™’.

The legislator requires such an essential featacause there are situations in which
the social dangerous consequence, taken into acdmprthe legislator in the text of
incrimination, is not the consequence of the atiwanted by the offender, but it is due to
the pre-existence or intervention of some extefaelors, which determine or modify the
effects of the respective conduct and in the emg firoduce the result of the incriminated
act®.

Conclusions

The offense is a fundamental institution of thengnial law together with the criminal
liability and criminal penalties. The legislatordataw theoreticians’ care for defining this
notion is fair.

By analyzing the definition in Article 17 from tidew Criminal Code, we see that in
the elaboration of the New Criminal Code has baesyed on one hand, the exploitation of
the tradition of the Romanian criminal legislatiamd on the other hand the connection to the
current regulation trends of some judicial systémthie European criminal law.
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Abstract

Freedom of thought, conscience and religion isra&mental right. It comprises the
right to beliefs, the right to change his belief the right to not share a belief. Romania
respects and guarantees this fundament freedoraviery person on its territory, according
to the national Constitution and international ttes to which Romania is part.

Key words: freedom of thought, freedom of conscience, freedbneligion, belief,
European Convention on Human Rights, Romanian @otish.

Introduction

The basic preoccupation of the Member States o€thencil of Europe in the process
of reformation is to place their criminal legislati to the level of the European Convention
on Human Rights, the provisions of the Conventiecoming European standards for all
national legislations. The European Conventionneijin Rome on 4 November 1950, and
entering into force on 3 September 1953 (ratifigd tbe Romanian Parliament by Law
30/1994) is the most important document draftedthi®y Council of Europe (which was
founded in 1949 and gradually enlarged after 198%)the protection and development of
human rights and fundamental freedoms.

The humanistic principles stated by the Convensball create a judicial framework
proper for the development of human personality émgbrotection against any abuse from
the authorities and has a decisive influence ordbislation of the European states, Member
States of the Council of Europe.

Romania accepted as a full member in the Couridduvope on 4 October 1993 has
laid efforts to modify its legislation (civil, admistrative and criminal) in relation to these
humanistic principles and in accordance with thuacstage of the development of social
relationships.

Starting with the Constitution (in force since Betber 1991 and revised in 2003),
which stated many of the European Convention’s gplas and from that moment all
important normative acts were inspired from thedpean regulations. Also, in the criminal
doctrine numerous studies were dedicated to thedean Conventidn

! G. Antoniu,Implicasii asupra legii penale romane a Conyien Europene a Drepturilor Omuluin Romanian
Law Studies Review, Volume 4(57), 1992, No. 1, f#%-G. Antoniu,Articolul 5 din Convepa European a
Drepturilor Omului, in “Studii de drept roménesc” Review, Volume 5(38893, No. 2, pp. 167-184; G.
Antoniu, Articolul 6 din Converia Europea@ a Drepturilor Omului. Implicgi asupra legislgiei penale
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A special attention is paid for the protectiortted freedom of thought, conscience and
religion.

According to Art 9 of the Convention, “Everyone Hhe right to freedom of thought,
conscience and religion; this right includes freadtm change his religion or belief and
freedom, either alone or in community with othensl an public or private, to manifest his
religion or belief, in worship, teaching, practaed observance (Para 1); freedom to manifest
one’s religion or beliefs shall be subject onlystach limitations as are prescribed by law and
are necessary in a democratic society in the isteref public safety, for the protection of
public order, health or morals, or for the protectof the rights and freedoms of others” (Para
2).

These regulations were refined and embodied impthetice of the European Court.
Thus, in the cas&lanoussakis and others v Greedke Court stated that renting by the
defendants of a hall that it would be used for ngstof Jehovah's witnesses is not illicit in
the light of the Convention. The fact that the Greathorities consider that this cult must
have an authorization for function based on Law MN863/1998 and even creating
administrative difficulties for obtaining this awftization, is an encroachment for the
defendant’s rights to freely manifest his religidagdiefs. Such interference overlooks Art 9 of
the Convention. The European Court states thdtdmteaning of the Convention the freedom
of religion excludes any kind of involvement of tstate in the legitimacy of religious beliefs
or of the means of expression if the public orded anorals are not harmed. In these
conditions, in the case brought before the Countt9/0f the Convention was harnted

In the casd.arisiss and others v Greecthe European Court stated that the alleged
acts of proselytism to spread their religious ideesl to convert the listeners to the
Pentecostal Church, were in the limits of Art 3led Convention. Thus, the measures adopted
by the Greek authorities were inconsistent andatolhe provisions of Art*9

In the Romanian legislation there are provisionagnordance with the Convention’s
exigencies.

Thus, the Romanian Constitution states in Art 28aHafreedom of thought, opinion,
and religious beliefs shall not be restricted iny dorm whatsoever. No one shall be
compelled to embrace an opinion or religion comtriar his own convictions; freedom of
conscience is guaranteed; it must be manifesteal spirit of tolerance and mutual respect
(Para 2); all religions shall be free and organiredccordance with their own statutes, under
the terms laid down by law (Para 3); any forms, mseacts or actions of religious enmity
shall be prohibited in the relationships among ¢thés (Para 4); religious cults shall be
autonomous from the State and shall enjoy supporh fit, including the facilitation of
religious assistance in the army, in hospitalsqrs, homes and orphanages (Para 5); parents
or legal tutors have the right to ensure, in acancg with their own convictions, the
education of the minor children whose responsibditvolves on them (Para 6).

The Romanian Penal Code incriminates a seriesrimfuseoffences which may harm
the freedom of conscience. Thus, according to A&, 3he act of preventing or disturbing the
freedom to exercise any religious cult that is argad and is functioning according to the
law (Para 1); also the act of forcing a personcdgrcion, to partake in the religious service
of any cult or to accomplish a religious act linkedthe exercise of a cult (Para 2) shall be
punished. Also, the penal law incriminates in A% 2he act, committed by a public servant,

romane, in “Studii de drept romanesc”, Volume 5(38), 1998. 3, p.257-270. O. Predesalpnvenia
Europea@ a Drepturilor Omului. Implicgile ei asupra dreptului penal romarfLumina Lex” Publishing-
house, Bucharest, 1998, p. 20ff.

2 Romanian Penal Law Review, IV, 1997, No. 2, pi.-152.

® Romanian Penal Law Review, V, 1998, No. 3, pp-153.
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of restricting the use or exercise of the rightsaaly citizen or of creating for a citizen
situations of inferiority based on nationality, @asex or religion.

Conclusions

All legal provisions above mentioned form an appiaip judicial framework for
solving cases similar to those brought before tigean Court.

The Romanian Law 489/2006 on the freedom of retighmd the general status of
denomination’s abolishing Decree No 177/1948 on the generalstat denominations, with
its subsequent modifications and completions, & llase of all religious cults. The new
regulation is in accordance with the Romanian tgategarding religious life, and with the
European exigencies, with the international coneast agreements and treaties to which
Romania is part.

Regarding the cult of “Jehovah’s witnesses” we nmage that the Romanian modern
regulation is in accordance with the spirit stabgdArt 9 of the Convention, in the meaning
that this religious cult acts freely, as a legaispe of public utility, being stated in the list of
cults recognized in our country (Annex of the LaB9/006), according to Art 49 of the
above mentioned regulation. The recognition asedidious cult” is received based on a
Government Decision, on the proposal of the MigisfrCulture and National Patrimony.

Bibliography

Law 489/2006, Published in the Official GazetteRdmania, Part I, No 11 of 8
January 2007;

G. Antoniu and otherReforma legislaei penale,Romanian Academy Publishing
House, Bucharest, 2003;

*** Romanian Penal Law Review, V, No. 3, 1998;

O. PredescuConvenia Europea@ a Drepturilor Omului. Implicgile ei asupra
dreptului penal roménLumina Lex Publishing House, Bucharest, 1998;

Romanian Penal Law Review, 1V, 1997, No. 2;

G. Antoniu,Articolul 6 din Convena Europea a Drepturilor Omului. Implicdi
asupra legislaei penale romanein “Studii de drept romanesc” Review, Volume 5(38o0.
3, 1993;

G. Antoniu,Articolul 5 din Convena Europeaa a Drepturilor Omuluj in “Studii
de drept romanesc” Review, Volume 5(38), No. 2,3199

G. Antoniu, Implicaii asupra legii penale romane a Convien Europene a
Drepturilor Omului,in “Studii de drept romanesc” Review, Volume 4(5¥p. 1, 1992.

“ Published in the Official Gazette of Romania, Pakto 11 of 8 January 2007.

164



AGORA International Journal of Juridical Sciencegw.juridicaljournal.univagora.ro
ISSN 1843-570X, E-ISSN 2067-7677
No. 2 (2012), pp. 165-170

PARTICIPATION OF THIRD PARTIES IN CIVIL PROCEEDING:
COMPARISION BETWEEN THE CURRENT AND THE NEW CODE OF
CIVIL PROCEDURE

N. Saharov, B. Gorea

Natalia Saharov

Faculty of Law,

“Dimitrie Cantemir” University, Targu Mukg Romania
*Correspondence: Natalia Saharov, “Dimitrie Cantérdniversity,
No. 3-5 Bodoni Sandor St., Targu Mgir&omania

E-mail: sanav2003@yahoo.com

Brindusa Gorea

Faculty of Law,

“Dimitrie Cantemir” University, Targu Murge Romania
*Correspondence: Brinda Gorea, “Dimitrie Cantemir” University,
3-5 Bodoni Sandor St., Targu Mygr&Romania

E-mail: brindusagorea@yahoo.com

Abstract

This paperwork aims to be a comparison betweermpéngcipation of third parties in
the civil case as per the current regulation and trew Code of Civil Procedure, seeking to
capture the new elements and highlight the utilitany change.

Keywords: third parties, intervention, civil case, new CodeCavil Procedure.

Introduction

The legislation referring to third party particigan in civil cases has its origins in
Romanian law showing two forms of third party inetion: intervention of right and
permissive intervention. Romanian legislator hastee primary intervention as a rule and
the complaint against a third party (impleader) pialks a dilatory exception. As of 1990 when
amended the Code of Civil Procedure, the text ef lggislative act refers also to the
permissive intervention (permissite)

The new Code of Civil Procedure, adopted by Lawli34/2010, regulates both the
deliberate and forced intervention, establishingadsolute novelty the institution of forced
granted admission for summons.

In the attempt to capture the elements of novelbydht by Law no. 134/2010, as
amended by the implementation Law no. 76/2048 begin emphasizing unusual elements
common to each form of intervention, both forced deliberate.

In terms of terminology, the editors of the newilGvocedure Code undertake well-
known doctrinal designations such as primary inggtion to define the intervention of right
and permissive (permissive) intervention to defiivgeintervention in the interest of one party.

However, is worth noticing the lack of any refererio first court appearance, all
references to this procedural time being replagethe new Code of Civil Procedure with the
syntagma first term of hearing.

1. Les, Tratat de drept procesual cividi" edition, C.H. Beck Publishing House, Buchares@&®. 123
2 Published in the Official Gazette of Romania, panp. 365 of 30 May 2012.
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1. Deliberate intervention

Deliberate intervention is subject of Law no. 134 regarding the Code of Civil
Procedure, more specific of Articles 60-66.

The legal condition of deliberate intervention & fhe new Code of Civil Procedure
was improved, slightly different from the conditiget by the current regulation, mainly by
the solutions offered during the time of doctrimel gurisprudence included in the wording.

Based on the method of frastical comparison, wegaieg to emphasize further the
new aspects inserted by Law no. 134/2010 to theautisn of deliberate intervention.

a. Conditions to admit the petitions for intervention
Current Code of Civil Procedure New Code of Civibédure
Art. 49 (1) Anyone with an interestArt. 60 (1) Anyone with an interest may
may interfere in a case betweemterfere in a trial judged betweegn
other parties. originating parties.

The legislator adds, as probably noticed, anotbadition to the general ones namely
the condition of the trial to be betweeriginating parties required to lay a petition for any
intervention and to allow the admission of the rmémer to the trial, conditions already
analyzed by the doctrine and upon which we aregowmig to insist.

Such condition reveals the intention to follow fheench model of civil procedural
rule. In the absence of any definition provided thg editors of the new Code of Civil
Procedure for the syntagma afiginating parties the doctriné states that it may designate
only the parties involved in a lawsuit

Therefore, we have to make the distinction betwaéginating (litigation) partiesand
theintervenors.

During the lawsuit, due to different participatiohthird parties, is possible to have
other litigants (for example if the owner of rigiemains under trial as defendant, the trial is
no longer between the originating parties). As thercurrent Code of Civil Procedure, after
the admission of the primary or permissive petitfon intervention, another person may
apply for intervention as the number of chain iméations is indefinite. Such solution could
compromise the celerity of resuming the originditpmen therefore we welcome the solution
specified in the new Civil Procedure Code, prolmigit primary/permissive chain
interventions and facilitating fast resolution ofginating petitions

b. Deadline to apply for permissive intervention

Current Code of Civil Procedure New Code of Civib&dure
Art. 51 The parties may lay theArt. 62 (2) Incidental intervention is
petition for intervention in the possible till the end of the debate, during
interest of one party right in front ofthe trial, even under extraordinany
the appeal court. remedies of law.

Note that the new Code of Civil Procedure is mampssive to the time when to file
the petition for permissive intervention.

In extraordinary cases, the petition for permissmntervention may be accepted in
principle, only after the rejection of all requesiBned to ascertain the inadmissibility,
annulment or revision of appeal. Referring to thmetto file a petition for permissive
intervention, nothing prevents the parties to espré together with the extraordinary
remedies of law by the intervenor of right. SucletdaaP solution is argued by the fact that

% Art. 66, para. 1 from the new French Code of CRiibcedure provideshe intervention is any request having
as subject the participation of a third party irir&al held between the originating parties.

L. N. Pirvu,Perfegionarea interveriei voluntare prin noul Cod de procedicivild, in “Dreptul” Review, no.
1/2010, p. 50.

> Ibidem.

®|dem, p. 50.
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this is the only way to prevent in all situationsetloss of the intervening right in an
extraordinary case as a support to one party.

c. Remedies at law against court resolution issuedhenadmission in principle of

the petition for intervention

Current Code of Civil Procedure New Code of CRiibcedure
Art. 52 (2) One can appeal againstArt. 63 (3) One can appeal against court
court resolution once with theresolution on the admission in principle once
substance only. with the substance only.
(4) One may appeal to the rejection of the
petition for intervention as inadmissible
within 5 days (...).

Therefore, the new unlike the previous Code of IGArbcedure makes a distinction
between court resolution admitting in principal timervention appealed once with the
substance and the resolution rejecting the intéimeras inadmissible, where one may appeal
separately.

The possibility to appeal separately against thsolmtion rejecting the request of
intervention as inadmissible is the basis for &efasesolution of all contentious relationships
and a prompt clarification of the procedural franext.

The legislature, animated by the same objecta/eprompt resolution of the trial, has
limited the number of appeals against the resalutggecting the intervention as inadmissible
to one, only. Thus according to Art. 63 Para 4psdcthesisthe only remedy at law is the
appeal if the first court gave the resolution oe tlecourse to a higher court, if the resolution
is a result of an appeal.

Referring to the case when one can lay the petftbo permissive intervention also in
extraordinary ways of appeal (Art. 62 Para. 2 NCO® consider there must be an express
provision stating also the remedies of law agathst resolutions issued by the court of
recourse and the courts judging in such extraordimases. In the absence of any legal
wording, it is the judge to define whether to apptgral interpretation suppressing any
appeal against the resolutions issued by suchgoenven if there are reasons to promote an
appeal for annulment or revision for example agaims decision taken by the court of appeal
or to apply theextensive interpretationpresuming that one can appeal against any prior
resolution using the same remedy at law appligtigédinal decision.

In such context, we welcome the amendment to the ho. 76/2012 paragraph 4 of
Art. 63, final thesis, providing thdhe trial for the primary request suspend untilrhés an
outcome to the remedy at law against the decisioreject as inadmissible the request for
intervention.This as the judge, in the absence of any legaligiom, had no legal reason to
suspend the trial for the primary request and tmesequence for resuming the previous fund
of the appeal or recourse, referred to in the waydif art. 63 Para 4 NCCP, was to prevent
the participation of third parties to the tfial

d. Restricting the procedural activity of permissiagervener

A first restriction for the activity of the indbental intervener, set by
NCCP and not covered by the current regulatiomrseto trial withdrawal.

Therefore, after the admission in principle, tleenpissive intervener may not give up
on the trial of his intervention without the consehthe party for whom he intervened.

The intervener has the procedural activity restdcalso by the fact that he may
commit only procedural steps that do not contravertae interest of the party in whose favor
he intervened (Article 66 Para. 2 NCCP). The ngveftthe NCCP consists in the restriction

" |dem, p. 53.
8 |dem, p. 54.
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of the scope removing the expressiorany step often used in the Article 54 of the present
Code.

In the same order of ideas, we have to mentiorrdbalations, slightly different, set
by the NCCP for remedies at law exercised by thmssive intervener. The novelty is that it
refers not only to the remedies at law aimed torrefthe appeal and recourse, subject of
Article 56 of the present Code, but also to theattinary remedies at withdrawal (Article
66 paragraph 4 NCCP).

. Forced intervention
a. Writ of summons for others
Current Code of Civil Procedure New Code of Civib&dure
Art. 58 The party sued becomes thArt. 69 The party sued gets the trial stapd
intervener with a personal interesof plaintiff and the decision takes effect|in
and the decision will be enforceabléis respect, too.
to him.

The editorial wording from the new Code of Civiloeedure ends the existing
controversy from the doctrine referring to theltsi@nd of the forced intervener.

Part of the doctrine argueg lege latahat, since the third party becomes involuntary
a party in law suit, one should not analyze hisvagbrocedural capacity because he is not the
plaintiff, even though, by definition, he could idlathe same rights as the plaintifiThe
adverse opinion designates however the third gandyght in the litigation as plaintiff, his
capacity of intervener with a personal interesefus the wording of the current Code of
Civil Procedure) being nothing but a variety of aaifies relevant to the plaintiff

The editors of the new Code settle the doctrirddadle in agreement with the latter
opinion, using the term gflaintiff.

Nevertheless, we agree with the opinion of the diasn specialists in the civil
procedural law, namely keand I. I. Deleanu, saying that one party remisdiam sue
petition is ineffective if the one brought intoairshows no will to do so.

We also notice a new situation when the defendwayt be out of trial as sued for the
return or use of an asset and he declares thatlhleawd over the asset to whom decided by
court order. The court invested for the judiciabggedings will seize on the asset subject of
litigation (Art. 70 par. 2 NCCP).

b. Impleader

Unlike the current Code of Civil Procedure prowuglinothing related to impleader
resolution (as does Art 52 Para. 1 from the CodeCofil Procedure for deliberate
intervention) in two trial steps: the admissiorpimciple and the trial, NCCP states the need
to question the admission of any impleader givhreyreference from Art.73 to Art.63.

In lack of any express provision restricting themier of thirds brought in the
proceedings, the opinion is that chain impleadestrnbe avoided, in order to fasten the trial,
proposing to the one impleaded for a second timeclaim his right of warranty or
compensation by a separate primary action andyanbther impleadé&r
. Showing the right to the holder

The new Code of Civil Procedure sets by a refaretac Art. 63, similar to the
impleader, for this form of forced intervention fdbe way to give a resolution in two trial
steps: the admission in principle and petition juégt.

d. Forced granted introduction of other parties intause

° M. Tabarei, Drept procesual civjlvol. I, “Universul Juridic” Publishing House, Boarest, 2008, p. 192.

19 Les, Participarea terilor in procesul civil “Dacia” Publishing House, Cluj-Napoca, 1982, 31

' G. Aioanei, Parties in a lawsuit (PhD. Thesis. Summary), p. 24, available on
http://doctorate.ulbsibiu.ro/obj/documents/rezumiatanei.pdf.
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The element of absolute novelty refers to foragdoduction of other persons in the
proceedings, governed by art. NCCP 77-78.

As perlege lata admitting other person in the proceedings when ghaintiff or
defendant did not request it equals to the inelgtdisregard of the principle of litigation-led
conduct’,

The provisions of the new Code of Civil Proceduenfer the prerogative of
introducing other third parties to trial and to fbhdgein cases expressly provided by law and
non-contentious procedurgart. 77 Para. 1 NCCP).

As concerns contentious proceedings, the judgk quiéstion the parties, when the
legal relationship subject of the trial requires 8t need to introduce other thirds in the
proceedings. If none of the parties requests tineission of other third party to trial but the
judge considers impossible to solve the cause withiee participation of that third party, he
will reject the application without any prejudic&r(.77 Para. 2 NCCP).

The solution consisting in a new procedural insibtui.e. forced introduction to trial
of other third parties as of default is in our apm"forced" and contrary to the principle of
litigation-led conduct (disposability).

It is true that the editors of the new code hawaiad a restricted scope consisting in
the cases expressly provided by law and non-cantenprocedurgbut it does not justify the
disregard of the principle of litigation-led conduc

However, we have to make a distinction betweentiwee ways of introducing other
thirds to trial by the court, depending on the igtp@rea: mandatory and optional.

In cases expressly provided by law and contentithesjudge has no discretion, las
the letter of law he has the obligation to proceed to bring in otheds to trial even if the
parties are against.

We definitely disagree with such solution promobsdthe new Code and therefore,
consider suchnterferenceof the legislature into litigants’ trial as a tot#ikagreement with
the right of disposal granted to the parties asipe® of NCCP.

The institution’s incidence for contentious madtes voluntary and subject of two
requirements:

. the admission of other thirds into trial must bairmled by the legal relationship
subject of trial and
. raised to the parties for discussion.

Even if both principle of disposability and contieitbn seem to be met, if none
of the litigants ask for the admission of otherdhito the proceedings but the judge
considers impossible to solve the action withoet plarticipation of that third party, he
will reject the application without any prejudice.

In our opinion, the expressiahnone of the parties ask for the admission ofeoth
third to the processings not exactly appropriate as, if the judge questithe need of such
admission, the concerned parties can either agrebject with the consequence of petition
rejection.

Therefore, we can conclude that, if in the firsseedahe one interfering in the trial is the
legislator in contentious matter the one interfgiimthe judge.

A new institution qualified as a derogation frone tbrinciple of litigation-led conduct
aims, as stated in the Explanatory Memorandumed_w on the Code of Civil Procedure,
to make unitary trial more effective, not only tlesolution of legal relations by the will of the
applicant and/or the defendant but other legaticeia too, closely related to the original one,

121 A. Viorel, G. Viorel (A. Savescu — coordNoul Cod de proceddr Unele elemente de noutate absalut
available on http://www.juridice.ro/196715/noul-edd-procedura-civila-unele-elemente-de-noutate-
absoluta.html
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in order to avoid further litigatioh Moreover, it is clearly stated that, this is motistinct
form of forced intervention but it widens the scagenvho can initiate such extension of the
procedural framework.

The reasons envisaged by the drafters of the Cadwighout any questionoble but
the role of the court should restrict only to thpplication of the law without extending it to
researcheshaving as result the need to extend the procedtaalework referring to the
parties. Moreover, all legal provisions must bedssigned to achieve the goals without
giving up to fundamental principles of civil procaed.

Conclusions

The extensive work, aiming to reform both the sabste and the procedural law,
involving legal consistency and a substantial/stoorrelation as an overall view of the
institutions and mechanisms emphasizing the reabitysocio-economic relations and
procedural tools, will prove the perenniality amddility on long-term. The living experience
of the judge will be the one revealing the impelifets and shortcomings or, on the contrary,
the consistency of solutions and regulations isgaethe participation of third parties in civil
processes.
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Abstract

The topic of today’s conditions of marriage is faating and still significant, as well
as the cases of nullity of marriage. Although iaigarticularly important topic, it has not
been addressed in the literature independentlyclvig why we felt it would be an exciting
topic for both professionals and students, and gedes.

Key words: Bilateral legal act, union, consent, marriage agallity.

Introduction

The concept of marriage has two meanings: on tleehamd, marriage is the legal act
signed, under the conditions and forms prescribethty, by those who want to marry; on the
other hand, marriage means the permanent legalistat situation of the married orfes

General aspects

The marriage act is a bilateral legal act havirsplemn character, in which the future
spouses agree freely and fully equal to undergdefal status of marriage; it is the legal
basis or the legal source of the state of marfiage

Marriage is a union of man and woman based onrdedyf expressed consent of those
who marry and regulated by law.

Marriage is monogamous and is done according to Tdws has a civil character —
drafting and signing the marriage act and registeninarriage in the registry office for
marriage is the exclusive responsibility of thetestauthority and it is usually to last for life
for setting up a family.

Legal conditions of marriage

The legal conditions of marriage are those expaessmandatory requirements under
Family Codé and other regulations, whose compliance with arepulsory at the signing of
the marriage act. The legal conditions of marriagee fundamental conditions, namely those
concerning the content of marriage, and formal irequents, those looking at the necessary
formalities to be fulfilled for having a valid act.

A. Legal fundamental conditions for beginning a naaye:
1. the future spouses’ consent to marry;

!see: D. Lupulescu, A. M. Lupulesddreptul familiei C.H. Beck Publishing House, Bucharest 20086, p.15.
2 A. Pricopi, Casdtoria in dreptul roman “Fundgia Romania de Maine” Publishing House, Buchare8§8]
p. 16.

® This issue is regulated by theew Civil Coddn Book Il - About family, Title Il - Marriage.
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2. the parties to a marriage should be of differereseg@lthough not expressly provided by
the legislature, it is understood in the many teftthe New Civil Code and other statues
governing the matté,

3. marriage age — minimum legal age to enter into imgeris 18 for men and 16 for
womery;

4. sharing the health status of the intending spousase spouse willful failure to notify the
other spouse that s/he is suffering from seriolreess may constitute grounds for
annulment of marriage.

Impediments to enter into a marriage:

a. the status of a married person — status of big&agd to criminal sanctions;

b. natural kinship (it is forbidden the marriage betweaelatives in a straight line and the
sideline up to the fourth degree inclusively);

c. kinship of adoptiof

d. guardianship (as long as guardianship exists grahibited the marriage between the
guardian and the minor person under his/her guastig);

e. insanity or mental weakness and temporary lack is€ednment; the breach of this
regulation leads to an absolute void marriage.

B. Formal requirements of a marriage:
1. Formalities prior to entering a marriage
a. declaration of marriage — is the first formalityatrshould be done in order to enter a
marriage;
b. publication of declaration of marriage — the cisihtus officer will display publicly the
extract of the declaration of marriage;
C. opposition to marriage — any person may oppose ntlaeriage if there is a legal
impediment or if other requirements of the law raoé met.
2. Signing and registering the marriage
a. solemnity and publicity of marriagethe marriage act is signed in front of the civétss
officer of the locality where the future spousesétheir domicile or residence;
b. marriage registration — is based on the marriag&icate and is written in the register of
civil status acts; the marriage certificate willibgued to the spouses;
c. evidence of marriage — marriage can be proved éygditificate of marriage.
Nullity
Nullity is a sanction against the legal effectstod marriage act contrary to the legal
provisions on the validity of the dcfThis is provided by art. 293-296 of tNew Civil Code
in Book Il. About Family, Title Il. Marriage, Chagat V. Nullity of marriage, Section I.

“see: D. Lupulescu, A. M. Lupulesddreptul familiej C.H. Beck Publishing House, Bucharest 2006, p. 30
® It is the legal puberty age which may be highantthe actual puberty age. Puberty involves thityabs both
have sex and to procreate.

® It is prohibited the marriage between the one atiopted or his ancestors and the adopted, anchtés@rs;
between the children of the person who adopts lamé@dopted or his/her children; between those addpy the
same person.

’ For details regarding entering a marriage whileabhing this regulation: D. Lupulescu, A. M. Luzde,
Drept civil. Persoana fizit, Editas Publishing House, Bucharest, 2003, p. 288 D. Lupulescu, A. M.
LupulescuDreptul familiej C.H. Beck Publishing House, Bucharest 2006, B33

8 Opposition (opposition to marriage) is the actvidyich a person informs the civil status officerfattual or
legal circumstances which constitute an impedintenarriage or the lack of a formal condition sattthe
marriage would be valid - Al. Bacaci, V. Dumitracl@ HogeanuDreptul familiei All Beck Publishing House,
Bucharest, 2005, p. 29.

9 D. LupulescuDrept civil. Introducere in dreptul civil‘Lumina Lex” Publishing House, Bucharest, 1998,
p. 147.
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From this definition of the nullity of the legal taof marriage arise the following

characteristic features:

e itis alegal sanction;

» it applies only to legal acts not to legal factsthie narrow sense;

* nullity makes the legal act to lack the effectsaihare contrary to the legal acts issued to
ensure its validity;

e itis considered when the conditions of validitytioé¢ legal act are violated;

» the conditions of validity of the legal act and thelated regulations are looked into at the
moment when the act was sigffed

Given the importance of marriage, on the one hand, the serious consequences of
marriage annulment, on the other hand, the lanbksited some derogation concerning the
nullity of marriage and the nullity of the legaltad civil law.

The new regulation also applies to absolute arativel nullities, as follows:

a) Lack of marriage age — art. 294.

Marriage with minors under the age of 16 is null aoid". However, the nullity of
marriage is covered if, by a final judgment, boplosses are 18 or if the wife is pregnant or
gave birth to a living child.

In all cases of relative nullity, according to aB01l, marriage annulment may be
required within 6 months.

Marriage annulment due to vices of consent (efraud or violence) may be required
within 6 months after the end of violence, the dateation of error or fraud.

b) a situation | think is not correct is regulateg art. 300, which states: ‘Marriage between
the guardian and the minor person under guardipnshiof relative nullity’. Nullity is
prescribed, in this case, too, within 6 monthsraftarriage. We believe that such a nullity
must be either absolute or the prescription shdasd at least until the ward is legally
considered an adult, so the ex-ward to may bettatyaes and consider the particularly
important act s/he did.

Cases of nullity of marriage are set out in ar3 29296 of theNew Civil Code The
literature and legal casésiave decided that there are cases of virtualtpuwli marriage,
namely:

- fictional marriage — art. 295;
- lack of marriage age — art. 294.
Cases of absolute nullity of marriage:
legal puberty or when the marriage was enteredddgting the laws on marriage age;
marriage with a person who is already married,;
Kinship;
state of insanity or mental weakness and tempdaakyof mental ability;
no displaying of the statement of the declaratibmarriage;
lack of material consent to marriage;
non-compliance with the law on displaying the dedie and the solemn character of the
legal act of marriage;
civil status officer’s incompetence;

S @TropoTw

1 see: D. Lupulescu, A. M. Lupulesddreptul familiej C.H. Beck Publishing House, Bucharest 2006, g3- 1
128.

1 Art. 294, alin. (1) from thélew Civil Code

12 see: D. Lupulescu, A. M. LupulesdDreptul familiei C.H. Beck Publishing House, Bucharest 2006, ; 13
I. P. Filipescu, Gh. BeleiuUnele probleme privind nulitile casatoriei ridicate de practica judiciat, in
“Dreptul” Review, no. 9/1971, p. 75; |. Albiulitatea @isatoriei Tn practica judiciati, “Stiintifica” Publishing
House, Bucharest, 1974, p. 75; P. Maricauzele de desfijare a eisatoriei in dreptul comparatin “Studii si
cercelri juridice” Review, no. 1/1971, p. 59ff.
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I. same sex;
j. fictional marriage.
Cases of relative nullity of marriage:
Marriage can be annulled at the request of thesspainose consent was vitiated by:
. error regarding the physical identity of theesthpouse;
. by deception (fraud);
c. or violence.

(@)

Legal status of nullity of marriage:
Absolute nullity may be invoked by either spouse weell as by any person who has a
legitimate interest (e.g. the deceased spouseisivies to remove the surviving spouse’s
inherit vocation of the deceased spouse’s heritdgelptive nullity may be invoked only
by the spouse whose consent was vitiated:;
The right to action for absolute nullity of marreags inalienable. Instead marriage
annulment (relative nullity) may be required witfinrmonths after cessation of violence
or the discovery of error or deception;
Absolute nullity cannot be confirmed except as e by law, but relative nullity can
be confirmed at any time under the same conditasns common law.
Effects of the nullity of marriage:
Whatever were the causes of nullity, the declanatd nullity or the annulment of the
legal marriage act ends the marriage (in legal settme marriage will be regarded as not
having taken place);
Spouses take the names they had before marriage;
In terms of patrimonial relations
a. regime of common property could not exist becausthe® marriage nullity, which
operates retroactively;
b. spousal maintenance obligation did not exist amshotexist in future;
c. the right to inherit of the surviving spouse canaiase even if the other spouse’s death
occurred before the dissolution of marriage;
Declaring a marriage null has no consequence ddrehiborn or conceived during that
marriage. Inheritance between parents and childnerain untouched.

Conclusions
We draw the conclusion that the new regulation mexessary and proved that family

Is still an important institution in a civilized ciety. The family regulations in general and the
marriage ones in particular, regulations that arédorce nowadays, are a powerful way to
fight frivolous attitudes towards family and sogietnd also contribute to the formation of

some skills and habits in the family relations,accordance with the moral requirements
stated by the family law. The nullity of marriagancbring negative consequences both
legally and on the family plan; hence it is necegsa good legal regulation and its

enforcement, so that people know about its effect.
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Abstract

The present paper represents a contribution to résearch area dedicated to the
study of governance. The proposed approach is gakito consideration four dimensions:
the political one, the economic, the administratared the social one. The study involves
three main international institutions: the World ida the European Commission and the
United Nations Organization.

Keywords: good governance, human rights and fundamental tid®raccountability,
rule of law, efficacy.

Introduction

During the last decades, the economic, politicall @ocial development has reached
new levels. The academic interest shown by théqadlresearchers, economic scientists and
sociologists transformed governance and the copitsanto one of the most prosperous and
dynamic fields of social sciences. New questioss and new answers and better solutions
require to be found.

In the modern society, the state is often iderttifieth the political community or the
governance as suth

The governance of a state has various meaningsefbine, governance can be
considered the way in which the public, economid administrative authorities exercise
their authority in the management of public affaimst, as well, governance can be interpreted
as the process through which a society can beesteerd ruleti

It is the statéthat interferes through the economic policies, dimg the political
economy, in order to correct the disequilibrium and thostabilize the state’s economy, it is
the state that imposes the rules and regulations: faroper functioning, it is the state that
creates the general environment for a favorableldpment and evolution.

! Liah GreenfeldNationalism and ModernifySocial Resear¢iol. 63, No. 1, Spring, 1996, p. 20.

2 |sabelle Guisnelles indicateurs de gouvernance. Les indicateurstadfabrique a la practiqueSeminaire
Regional sur Gouvernace au Sud, Coutonou, 2002.
http://unpanl.un.org/intradoc/groups/public/docutakipa/unpan004378.pdf.

% Philippe Brunner, “Economie contemporaine”, 2008,
http://jwkieser.free.fr/leconomie/poly_eco 10 11.pdf

* Thad DunningResource Dependence, Economic Performance anddabRtability, The Journal of Conflict
ResolutionVol. 49, No. 4, Paradigm in Distress? Primary Cordities and Civil War, Aug., 2005, p. 474.
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Douglass North defines governance as the assembly of formal arfdrmal
institutions of a country- these comprising thetutd and the unwritten norms, such as the
interaction with the economic and political orgamss as well as the underlining of the
political side of the public activity of the respige institutions.

In the actual definition of the concept of govercéirihere is pointed its dependence
on the specific context in which the country evslveogether with the concrete means to
which public institutions appeal in order to managatural resources, the legal and
constitutional framework of the human rights, tiedéviors of the order forces, the collection
and the redistribution of the public incomes.

By good governance we make reference to the pabtion, which has to be fulfilled
in a more efficient manner as well as it has toclmser to the general interests of the
community, therefore, more legitimate. The suppasjtin this case, is that the system will
not overuse the national resources and that itoractwill be focused on a durable
development of the country. Therefore, including $locial aspects become privileged and are
implicated, together with the central authoritiesSponsibilities, local, territorial and union
governance of the state in question, in Romani@se cthe European institutions.

Good governance requires eight major features participative, consensus oriented,
accountable, transparent, effective, efficient; &ad inclusive, abides the rule of law. A fair
legal framework, impartially implemented is a mémt the good governance. Participation
has to be direct and the full protection of humigihts is mandatory. Accountability, which
cannot exist without transparency and the rulea®f, Imust be found not only within the
governmental institutions, but also the private@eand the organizations of the civil society
have to be responsible in front of the public secto

The conception regarding governance became thetalfj@n analysis undertaken by
various areas of interest, which used a seriesenokm@l and specific indicators in order to
explain the national evolutions, as well as theiamg and international ones. The main
organizations involved are three internationaliingons: the World Bank, which annually
elaborates the Country Policy and Institutional ésssnent (CPIA) the European
Commission, which lays down the report <<GoverndPgafiles>> and the United Nations

® Douglass C. North (n.1920) is an American econbrhighe year 1993, he won together with Robertfagel

the Nobel Prize for research in the history of @soy through applying the economic theories and titzdive
methods in order to explain the economic and uiitihal changes.

http://ro.wikipedia.org/wiki/Douglass_North.

® Jean Fabre, Meisel & Ould Aoidia, PNUD Rappo d'etien Note de lecture, Regards croises de la Banqu
mondiale, de la Commission europeenne et du PNUBxs Mune harmonization des conceptions de la
gouvernance? Note d’analyse, 2007.

"Yap Kioe Sheng Chief, Poverty Reduction SectiorBSCAP, UN Building, Rajdamnern Nok Ave, Bangkok
10200, Thailand, URL: www.unescap.org/pdd.

8 Country Policy and Institutional Assessment (CPiBAn annual report elaborated by the World Bansrier

to measure and classify the countries accordinbein capacity of using efficiently the aid thatghi be offered

by the World Bank. The CPIA evaluations, realizgdtie International Association for Developmeng ased

by the World Bank in order to calculate the coustmatings from the point of view of its performanand it
plays an important role in determining the allogatdf the financial assistance of this.

° In 2007, the European Commission elaborated théhadelogy for creating the <<Governance Profile>>,
according to which the beneficiary communitarianppgart countries can access additional funds. The
governance profilés considered to be an instrument of programmingkvbavaluates the problems raised by the
governance from the beneficiary states and it nedpaas such. Thgovernance profilehas as target nine
domains:

- political/democratic governance

- rule of law

- corruption control

- governance efficacy

- internal and external security
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Organization, with its United Nations Developmemnbdgtam (UNDP), which underlines the
main areas of interest in its wotkKhe project of governance indicators

In the academic writings there are four dimensiohgovernance identifies, each
bringing together more similar elements, even tlhougese four dimensions are not
considered poles of governarfce
» the political dimension, which can be explainedtes assembly of interactions between
political institutions and citizens. Therefore,dimension there are comprised elements such
as electoral mechanisms, political rights of th&dents, human rights, separation of powers,
rule of law, decentralization, organization of tsociety, access to information and so on;

» the economic dimension comprises the macroecon@ndé structural policies of a
country- fiscal and budgetary policies-; internaibcommerce- the protectionist marches-;
market regulation policies, mechanisms for thesteithution of goods and wealth in society;
in this case, the group of policies which bring @ids contribution to the economic
performance points towards the protection of prypetights, the maintenance of
macroeconomic stability, a sufficient level of eoanc freedom and of the free market, the
assurance of a public goods network as well agxistence of a proper infrastructure and a
certain level of educatioh

« the administrative dimension of governance cortstitlout of the totality of structures,
functioning and public management, the way in witigis allows the implementation of
policies, as well as the behavior of the bureaicsistem- skills, efficacy, but corruption as
well;

» the social dimension of governance groups a safeslements such as the social
protection, the health and education systems, ggwhong men and women, protection of
the natural environment, the role of non-governmlemitganisms in society.

There is a consensus according to which good gawem and strong public
institutions are essential for economic gro\wend not only. Good governance is associated
with a higher per capita income and it shows ansgtroausality effect on the social and
economic development.

The World Bank has defined for the first time gamaece in the report named
Governance and Developm&rmtsthe manner in which power is exercised in the manant
of a country’s economic and social resources foreflgoment; it encompasses the form of
political regime; the process by which authority exercised in the management of a
country’s economic and social resources for devalept; and the capacity of governments to
design, formulate and implement policies and fumsi

According to the World Bank, the international faczal institutions show a major
preoccupation for the economic dimension, aroun®%6 although there can be noticed a
significant amplification of the social indicatorshportance, such as those concerning the

- social governance

- regional and international context

- quality of partnership.

http://www.acp-programming.eu/wcm/fr/processus/gogaace-profiles.html.

9D, Kaufmann & A. KraayGovernance Indicators: Where Are We, Where Shoed®@/Going?World Bank
Policy Research Working Paper No. 4280, 2007.

1 Stephan Haggard and Robert R. Kaufni2evelopment, Democracy, and Welfare States. Latierika, East
Asia, and Eastern Europbdlew Jersey: Princeton University Press, 2008, B. 35

12D, Kaufmann, A. Kraay and M. MastruzAfleasuring Governance using cross-country perceptiata in
Susan Rose Ackerman (ed) International HandbootherEconomics of Corruption, pp. 52-104, EdwardaElg
Publishing, MA, 2006.

3 World Bank 1992a, p.1.
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social protection, the natural environment, equaihong genders- 26.3%, while the political
dimensions remains less important for the act eegnance-10.6%

Nowadays, at least in the European Union, the tgomd governance tends to be
replaced by the expression democratic governanaehwefers to various aspects, such as:

» the respect of human rights and of fundamentattids

» the support for the democratization processes lamgbarticipation of citizens to the acts
of selecting policies and the control over theipiementation;

» the respect of the public authorities for the fiéaw and the access of all citizens to an
independent and impartial justice;

+ the management by the responsible public institgtion a transparent manner, these
institutions being forced by law to be accountainlefront of its electors regarding the
efficacy and efficiency of realizing and distrilngdithe public services;

» the durable management of natural, environmenthlesiergetic resources, as well as the
promotion of a sustainable growth.

At the same time, the European Commission underlithee existence of some
important differences between the member statesecnimg the political, economic, social or
cultural dimensions with respect to the act of gnaace, which means that this has to adapt
itself to every specific situation of each and gvesuntry, especially in those in which there
is a negative evolution in the aforementioned domai

The European governance model shows that nowabaysolitical dimension has the
major importance (50%), while the social and adstrative dimensions occupy more or less
an equal position (20%), and the economic dimengimesents a relatively low aspect
(10%)°.

The United Nations Development Progradefines governance, in the second edition
of the User’'s Guidé “as a system of values, of policies and of institigithrough which a
society manages its economic, political and soei&hirs through the interactions among
governmental authorities, civil society and thevpte sector, as well as among other
entities”.

UNDP chose to use the term of democratic governamdeere the concept of
democracy is not understood as political system,dsua decisional one. The domains of
analysis of good governance in the case of the Uldpftoach refers mainly to the human,
social dimensions and underline first of all theled value that the UN institutions desire to
add to the concept of good governance.

Basing its theories concerning the durable devetodfnthe UNDP can be found at
the origins of the governance approach based ohuh®an rights and fundamental liberties,
which replace individually the non-economic aspéwis the center of preoccupation too.

14 Jean Fabre, Meisel & Ould Aoudia, Conception dgdavernance. Regards croises de la Banque mondéle
la Commission europeenne et du PUND. Axe thematiquéers une harmonization des conceptions de la
gouvernance?, 2007.

5 1dem.

® The United Nations Development Program is partttef programs and funds of the United Nations
Organization, having the role of helping the depéig countries by counseling and by support in iolnig
grants. UNDP was created at the beginning of tBs."®JNDP publishes each year, starting with 199Report

of Human Development.

" UNDP.Governance Indicators: a User's Guid2004,
http://www.undp.org/oslocentre/flagship/governanndicators_project.html.

8 Amartya Kumar Sen (1933) is an Indian economisgtner of the Nobel Prize in Economics (1998), psste

of economic sciences at Harvard University, Cang@jdMassachusetts, USA.

Some of the essential research topics of Amartyea®e poverty and the economy of social assistance.
Amartya Sen received the Nobel Prize for his atgtigoncerning the economic welfare, economic aeditling
standard development theory.
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Conclusions

Governance has become the object of an analysiertaken by various areas of
interest, using a series of general and specifilicators in order to explain the national
evolutions, as well as the regional and internati@mes.

The political, the economic, the administrative atite social dimensions are
considered to be the four dimensions of governance.

It is the stat®€ that interferes through the economic policies iideo to correct the
disequilibrium and thus to stabilize the state’sremmy, it is the state comprising the electoral
mechanisms, the political rights of the residetits, human rights, the separation of powers,
the rule of law, the decentralization, the orgatima of civil society, the access to
information, it is the state constituted out of tbeality of structures, functioning and public
management, the way in which this allows the im@etation of policies, as well as the
behavior of the bureaucratic system- skills, efficait is the state ensuring the social
protection, the health and education systems, ggwahong men and women, protection of
the natural environment, the role of non-governmlemtganisms in society.

The three international institutions propose thnd@n of governance according to
its area of interest, underlining those dimensibiag better serve its objects. Thus, the World
Bank gives a higher importance to the economic dsimm, the UN puts the accent on the
social dimension and the European Union is follgvivasically those indicators which
describe the durable development.

Nevertheless, the eight major featdtegquired by the good governance must be
present: participative, consensus oriented, acablmt transparent, effective, efficient, fair
and inclusive, abiding the rule of law.

A fair legal framework, impartially implemented asmust for the good governance.
Participation has to be direct and the full pratectof human rights is mandatory.
Accountability, which cannot exist without transpacy and the rule of law, must be found
not only within the governmental institutions, falgo the private sector and the organizations
of the civil society have to be responsible in frohthe public sector.
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Abstract

Although the advent of the new Civil Code has yebibught a series of changes as
regards the institutions of civil law, which howevemains intact - are the principles of law.

These cannot be affected by changes becausecadll¢ments that lie at the basis of
law’s substantiation and each branch of law sepalsgatremain the same.

The legislator may not interfere in giving anotheterpretation of the equality in
front of civil law principle, of the active role tie judge principle and so on.

Based on the tasks that are being at Court’'s chargee precisely to solve the cause
which it was invested, the most essential rolehefjudge is obviously the one to judge, to
extinguish a litigation between the parties, by giag a judgment. The injunction -
considered as being the final act of a judgmenipugh the Act of disposal of the Court -
must express the truth. Sure the concept of teifomething abstract, but the Court is based
on what the evidence attached to the file sam@gs Bhe Court, as a result of its study in
conjunction with the letter of the law is finallgréed to pass a motivated sentence, on the
basis of the laws in force.

This mechanism, of finding the truth would havenbaepossible if though some
procedural system it had forbidden it to persist,l&gal means to solve those facts that the
parties have failed to prove from various reasons.

Key words: principles, active role of the judge, new Civil @pdivil lawsuit, factor of
equilibrium, guarantee of impartiality.

Introduction

The changes brought by the New Civil Code in facisists in some reformulations,
resystematizations or affixes and in some casesbingating some articles as for several
institutions of Civil law. Where the legislator dered it appropriate to intervene, - owing
to the fact that the old rules did no longer copesd to the current society - has made it.

So, below | will give a brief overview of the chasgadditions that this new Civil
Code is making. It brings benefits in financial teet, such as the transmission of inheritance
or of the rights of those who use bank loans.

With regard to enforcement, customers will haverantof 15 days to pay their debts,
in those cases in which the Bank thoroughly matiyatancels the contract. Banks should be
aware when they decide to modify the base ratesguse they can go to trial more easily
than before, in those cases in which they decidiectease totally unjustified, the rates.

Another important modification introduced by thewNEivil Code is regarding to the
purviews on the respect for privacy and the digoitthe human person, so it is forbidden the
interception without any right, of a private caih intake or use images, the voice of a human
being in a private place, without his consent.
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As for the relationship of the couple, the New Caueoduces the matrimonial
convention or in other words the so-called prenalptiontract, which can be concluded
before or even during their marriage. By the matmal convention the parties can convene,
for example that the surviving companion inheritthaut payment, before the inheritance's
partition, one or more of the common possessionisthA same time there are some
regulations a little bit more rigorous also in tmeatter of engagement, because there are
being offered certain rights after a longer periofl time to those couples that are living
together... So, in this respect those possesslmtshiave been achieved in that period, in
which they lived together, will be divided througgrtition, and breaking the engagement in
an abusive way, will give the abandoned persormitiig to claim damages.

Maybe some of the most significant modificationgerreto divorce and its
consequences.

If the marriage breaks up based on one of the comepaexclusive fault, that person
that isn't responsible, may claim damages in CoBrounds for divorce in such situations
may be: infidelity, excessive consumption of altoholence, quitting the house.

From all above, turns out that the legislator intenes where he considers it
necessary. But, everything is based on severatiptes.

On what follows I'll stick to one of those law miples that I've mentioned earlier,
more precisely — the active role of a judge. Inahgdthis principle is being sustained or its
being completed with other general law's principlesch as: the equality before Law, the
celerity of lawsuit, the justness of sanctions.

On the basis of any law system is a serial of ggddeas, which imposes a certain
vision on all of the legal rules, giving the reept a norm, a direction, a piece of information,
a “bird’s eye” on the content of the settlement.

These rules ensure the rights, freedoms and dottipsople in their mutual relations,
compliance with which is latitude or an optionahtigre but an obligation and when this is
broken it attracts criminal liability, civil or digplinary action as appropriate

The fundamental principles of civil law are thoskaps that underpin the foundation
of civil process, conducting the whole process.

Related to the current state of regulation, somehef principles are a creation of
doctrine, developed by the case law, by jurispradeand other constitutional rules although
they often do not benefit from a conventional, acsjic regulation, distinct in the Code of
civil proceduré.

The editors of the new Code of civil procedure esgly brought under regulation the
fundamental principles of the civil process, ineparate section of the preliminary title. It is
noted that the new Code of civil procedure doescoger only the fundamental principles of
the civil lawsuit principles but also those govegihe remedies (the uniqueness, the legality
of remedy) or execution (to enforce legality, thkerof the bailiff and so oR)

In the center of the civil process stands the juag@ factor of equilibrium. He will
take all those measures that are needed in ordetht fundamental principles of the civil
lawsuit to be respected by the implied parties, deifrbeing held to respect them.

! Laura-Roxana PopoviciGodul penal. Partea general ProUniversitaria Publishing House, Bucharest, 2011
p.7.
¢ Georgeana Viorel, L.A. ViorelNoul Cod de proceddr civili. Reglementarea principiilor fundamentale
published on May 1 2012, http://www.juridice.ro/198688/noul-cod-despedura-civila-reglementarea-
principiilor-fundamentale-1.html, website viewed 8aptember 122012, at 10:10 a.m.
3 .

Ibidem.
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So, respecting the fundamental principles is net ainuisance, the role it plays in
being one is indispensable since it ensures congdiavith all other essential principles of
civil process.

Although, typically the active role has the judgethe foreground, nevertheless the
new Code of civil procedure stipulates the badifthe expense of such an obligation. So that,
during the trial, the magistrate is the one who tnalw an active role, while, during the
forced execution, this task is the responsibilityhe bailiff. The role of the judge knows, in
this new regulation, a resize. The judge’s attiiimst are more precisely, more accurate, better
defined it's active role increasing representagivielcomparison with the current regulatory
framework.

To the judge is being recognized the possibilityrmfoducing “ex officio” the third
party, of course in terms of law. The judge will &lgle to request information in writing or
orally concerning the fact situation and the mdtoa in law, will be able to put in the
adversarial debate of the parties any circumstaotésct or law, even if they have not been
seen in pleadings lodged by the parties will dependthe availability and provision of
evidence as it considers necessary and $o0 on

The exercise of active role must have the guaraoitémpartiality, the judge having
no ability to pose as the defender of one of thigsma He has to confer evenness in the civil
process in order to prevent any mistakes on findurighe truth.

Conclusions

The active role of the judge principle is therefagel noted in above, closely related to
the principle of recognizing the truth, being a maat for it to be realized. The judicial
authorities have the primary obligation to pronancadgements that reflect a right,
principled and equitable solution. Such a desidenaican be accomplished only in a
procedural system that confers the judge an aobiee

Reiterating, this principle presents the followmgin aspects

- With regard to the facts and reasons on whichptiréies have the right to invoke in
support of their defense and claims, the judgenigled to ask them to explain, orally or in
writing, as well as to put in their debate all aimcstances of fact or of law, even if there aren’t
mentioned in the application form or counterstateine

- The obligation of the Court to order, ex officthe management of the evidence as it
considers necessary, even if the parties resistig&ly because of this judges commitment,
the action cannot be rejected as unproved, butamlynfounded, groundless or baseless.

- The Court may put in the parties’ discussion tieed to broaden the procedural
framework by introducing in the trial other persphbst only in accordance with the law. The
Court, however may not dispose of its own motiom ttird parties introduction, because by
that it would violate the principle of availability

- The Court's obligation to put the parties in viesi their own rights and
commitments under their capacity of parties inttied, and also the obligation to persist, in
all the procedural phases for resolving amicaldepitocess.

- The Courts right to give or restore legal quedifion of the acts and facts that were
deducted by judgement, even if the parties hadngikrem another denomination; for all that,
the judge may not pass over the qualification gibgnthe parties, when they understood
under a certain accord regarding the legal qualtifin, the motives in law and they agreed to

4
Idem.

® Mihaela Cristina MocanuManual de procedur civila: teoria generad, “Universita&” Publishing House,

Bucharest, 2012, pp. 18-20, manual consulted ineBeper 12 2012, 10:29 a.m., at.

http://www.editurauniversitara.ro/media/pdf/4Af2aff@e32Manual_de_procedura_civila_..._-_pag._1-40.pd
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restrict the debates on those, so that the legigéimghts and interests of others couldn't be
encroached.

The active role of the judge must not lead to that@ment of the initiative of the civil
parties in the process. The judge, under the pretepromoting an active role, he cannot
substitute for the main parties by modifying foragxyle the nature of a suit (action for the
recovery of possession, action in evacuation) angimg the matter of defense of the
defendant. That because the active role of theguaigistn’t encroach the principle of
availability, just like | said earlier. The partieave the obligation to prove their defense, the
Court having not the possibility to substitute bait will.

The fundamental principles of the civil lawsuit mbg seen as a single whole. They
must be interpreted and implemented through onanother.Their interdependence makes
that, bygoing it with loosenesthe case judge or by tlparticipans at the judicial procedures
will attract for the most parseveral effects because overriding a fundamenti entails
disrespect for other/othétsTowards the rich jurisprudence or case law, ofS3hpreme Court
in matter of ignoring the essential rules of clailvsuit, the express settlement of fundamental
principles represents a tocsin that confirms thal vole that they have in the display of the
civil lawsuit.
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Abstract

On 18 December 2008, the Council of Europe has @doRegulation No 4/2009 on
jurisdiction, applicable law, recognition and ené@ment of decisions and cooperation in
matters relating to maintenance obligations. In 20lh Romania, in this area of expertise,
we note the project of ldwon measures necessary for the application of thenGil's
regulations and decisions, as well as on privatenmational law instruments in the area of
maintenance obligations.

Key words: regulation, protocol, maintenance obligation, em@ment.

Introduction

Regulation No 4/2009 states that in Member Stéssept Denmark and United
Kingdom of Great Britain and Northern Ireland) tHaw applicable to maintenance
obligations is determined in accordance with theotBcol on the law applicable to
maintenance obligatioAsconcluded on 23 November 2007 at the Hague Camder®n
Private International Law. In exercising the exougs external competence implicitly
established in jurisprudence according to Opiniof®3l of the Court of Justice of the
European Union of 7 February 2006, the Europeanddnconcluded, in the name of its
Member States, the 2007 Hague Protdcoy Decision 2009/941/E'C

! On 8 August 2011, the Legislative Council, based\a 2 Para 1 Point a) of the Law 73/1993 reptitelis and
Art 42 Para 2 of the Internal Regulations of thejikktive Council, voted the project for a law omasures
necessary for the application of EU Council redated and decisions, as well as of private inteamai law
instruments relating to maintenance obligations.

2 See CameliaSerban Moireanu, RalucaSerban Condjia copilului oglinditi in instrumente juridice
interngionale — article published in the Volume of the Internatibr&cientific Conferencéintegrare si
globalizare”, organized at the University of Rite 15-16 April 2005, pp. 389-393.

® When the instrument was submitted, the EuropeaioriJdeclared that the 2007 Hague Protocol shall be
applicable between Member States for a period pusvio the entrance into force or temporary apfidinaof

the 2007 Hague Protocol in the EU, where, in acmoecd with Regulation 4/2009, the claims are filjedicial
transaction are approved/concluded, and authect$caaie concluded starting with 18 June 2011, #te dhen
Regulation 4/2009 enters into force.

“ Council Decision 2009/941/EC of 30 November 20@9ttee conclusion by the European Community of the
Hague Protocol of 23 November 2007 on the Law Amgtlie to Maintenance Obligations, published in the
Official Journal L 331/16.12.20089.
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I. European institutional steps for the harmonization of regulations on the
jurisdiction, applicable law, recognition and enfoicement of decisions and cooperation
relating to maintenance obligations

The European Council of 4-5 November 2004 adopteBrussels a program called
“The Hague Program: the partnership for Europeaewal in the field of freedom, security
and justice”. The same Council adopted on 2-3 Ndesn2005 an action plan of the Council
and the Commission which transposes The Hague @&rogr specific actions and emphasizes
the need to adopt proposals relating to maintenahlgations.

On 18 December 2008, the Council has adopted Begul (EC) No 4/2009 on
jurisdiction, applicable law, recognition and em@ment of decisions and cooperation in
matters relating to maintenance obligations. Actaydo Art 15 of the Regulation, the law
applicable to maintenance obligations shall be rdgteed in accordance with the Hague
Protocol of 23 November 2007 on the law applicaiolemaintenance obligations in the
Member States bound by that instrument.

The Hague Protocol on the law applicable to maemee obligations was concluded
on 23 November 2007. Its purpose is the moderwmzatf the Hague Convention of 24
October 1958 0n the law applicable to maintenance obligatimveards children and of the
Hague Convention of 2 October 1973 on the recagmititnd enforcement of decisions
relating to maintenance obligations which will amdéhe Hague Convention of 23 November
2007 on the international recovery of child suppmortl other forms of family maintenance.
The main objective of the protocol is to improve thecurity and judicial predictability by
creating a common provision on the law applicablenaintenance obligations.

The main purpose of harmonizing the norms on #ve &pplicable is to allow the
creditors to act in full knowledge of the situatiovithout being affected by different national
systems. The Protocol aims to establish a balaetveeen the rights of the creditor and those
of the debtor of the maintenance obligations. Thedeol determines the law applicable to
maintenance obligations arising from a family rielaship, parentage, marriage or affinity,
including a maintenance obligation in respect chdd regardless of the marital status of the
parents (Art. 1 Para. 1). According to this genetdé, maintenance obligations shall be
governed by the law of the state of the habitualdence of the creditor (Art 3 Para 1).
Nevertheless, special norms insure the protectidheocreditor of the maintenance obligation
if he is unable to obtain maintenance in accordavittethe legislation of his state of habitual
residence. For maintenance obligation between gsoumy of the parties can claim the
application of the law of another state, which laasloser connection to the marriage. A
special rule on defense offers the debtor, in gexanditions, may contest a claim from the
creditor on the ground that there is no such obbgaunder both the law of the state of the
habitual residence of the debtor and the law ofsta¢e of the common nationality of the
parties, if there is one. The application of the ldetermined under the Protocol may be
refused only to the extent that its effects woudntanifestly contrary to the public policy of
the forum.

I. Brief consideration on the way in which the inernal provisions are in
accordance with Regulation (EC) No 4/2009

Starting from the idea that the maintenance cregtiould easily obtain, in a Member
State, a decision which will be automatically enéable in another Member State without

® For details relating to the “Convention on theemttional Recovery of Child Support and Other Fowh
Family Maintenance” signed in New York on 20 Jurgb@, ratified by Romania by Law No 26/1991, see
CameliaSerban Moi#ireanu,Prevenireasi combaterea violegi intrafamiliale “Hamangiu” Publishing House,
Bucharest, 2009, pp. 34-35.

® Published in OJ L 7/10.01.2009 (hereinafter calegulation No 4/2009).
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further formalities, it was considered that thesprg Regulation aims to the creation of a
community instrument in the area of maintenancegabbns which will gather provisions
relating to jurisdiction or law conflicts, to theaognition and enforcement of decisions, legal
assistance and cooperation between central au#isorit

This Regulation shall apply to maintenance obiayet arising from a family
relationship, parentage, marriage or affinity irder to guarantee equal treatment for all
maintenance creditors.

Regarding the project of the internal legislatensome measures for the application
of Council regulations and decisions, as well asape international law instruments on
maintenance obligations, it has, among objectittes,designation and determination of the
role of the Romanian Ministry of Justice as cengmathority in relation with EU Member
States and with other third-countries, namely basedegulation No 4/2009 and on 2007
Hague Convention. The structure on two parts ofriternal norm aims the attributions of the
Ministry, courts and liberal legal professions te=ili from the application of Regulation No
4/2009 and of the 2007 Hague Protocol, from botisgextives, namely asraquested state
(claiming maintenance obligation in Romania), ansl & requesting state(claiming
maintenance obligation abroad).

In order to ensure swift and efficient recoveryaahaintenance obligation decisions in
matters relating to maintenance obligations givera iMember State should in principle be
provisionally enforceable.

Therefore, it is appropriate to be noted that ¢bart of origin should be able to
declare the decision as provisionally enforceatlen if the national law does not provide for
enforceability by operation of law and even if gpeal has been or could still be lodged
against the decision under national law.

The parties may agree that the following courtaurts of a Member State shall have
jurisdiction to settle any disputes in matterstietato a maintenance obligation which have
arisen or may arise between them: a) a court ocalets of a Member State in which one of
the parties is habitually resident; b) a courthe tourts of a Member State of which one of
the parties has the nationality; c) in the casenaintenance obligations between spouses or
former spouses: cl) the court which has jurisdictio settle their dispute in matrimonial
matters; c2) a court or the courts of the MembaiteSivhich was the Member State of the
spouses’ last common habitual residence for a gefi@t least one year.

According to the provision of the new legislatiaet, the competent judicial
authorities are the courts and tribunals, dependamy the existence of a foreign
decision/transaction, namely a foreign authenti¢ @c the date when the decision or when
the transaction was approved/concluded or whenathieentic act was dated; the state of
origin where the decision, transaction or autheaticwere given (EU Member State or third-
country) and on the date when the proceedings wetiated. Thus, the courts have, if
Romania is a requested state, competences in goliigations relating to maintenance
obligations (establishment, modification, enforcetheclaimed by creditors or debtors
habitually residing abroad. Tribunals have, if Romas a requesting state, the competence in
solving litigations relating to maintenance obligas (exequatur) claimed by creditors or
debtors habitually residing abroad. According td Arof the Regulation, a court shall be
deemed to be notified: a) at the time when the oh@ou instituting the proceedings or an
equivalent document is lodged with the court; bjhé document has to be served before
being lodged with the court, at the time when itéseived by the authority responsible for
service.

The recognition by another Member State of a datigselating to maintenance
obligations has as single purpose the recoverhefmaintenance obligation settled by the
decision. This does not involve the recognition that Member State of the family
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relationship, parentage, marriage or affinity oniciithe maintenance obligation is based on
and which led to that decision.

Legal aid granted under this Chapter shall meanassistance necessary to enable
parties to know and assert their rights and to enthat their applications, lodged through the
Central Authorities or directly with the competenithorities, are fully and effectively dealt
with. It shall cover as necessary the followingpgg-litigation advice with a view to reaching
a settlement prior to bringing judicial proceeding3 legal assistance in bringing a case
before an authority or a court and representationourt; ¢) exemption from or assistance
with the costs of proceedings and the fees to perseandated to perform acts during the
proceedings; d) interpretation; e) translationh&f ilocuments required by the court or by the
competent authority and presented by the recipémegal aid which are necessary for the
resolution of the case; f) travel costs to be bdmgethe recipient of legal aid where the
physical presence of the persons concerned wittptégentation of the recipient’'s case is
required in court by the law or by the court of tMdember State concerned and the court
decides that the persons concerned cannot be kedhd satisfaction of the court by any
other means.

The Regulation identifies the situations in whtble requested Member State grants
free legal assistance for the creditor of a masuter obligation resulting from the parent-
child relationship, for the benefit of a child undiee age of 21.

Solving claims based on the principles of thtenmational legislation also contributes
in the prevention of offences against minor chitdf@s passive subject). For instance,
trafficking in human beings has become both a natiand an international major problem,
involving a big number of persons, having sociall @wonomic implications in numerous
states, favored by globalizatigy the use of Internet or by free movement o§pes.

Art. 13 of the national regulation re-states thevjsions of the European Regulation
by identifying the following categories of credisowho are the beneficiaries of free legal
assistance, in accordance with the principle oikgnd continuous treatment they receive in
their state of origin, according to Art 6 and 8mdi of the Government Urgent Injunction No
51/2008 regarding legal aid in all civil proceedings, fapplications through central
authority, in the conditions stated by Art 46 ofgRkation No 4/2009, namely Art 15 of the
2007 Hague Convention: a) maintenance creditorsavbmot aged 18 or are continuing their
studies, but no longer than the age of 21; b) reasmce creditors who are defined as
vulnerable persons by Art 3 Point f) of the 200gta Convention. The competent authority
of the requested Member State may refuse free dgadtance if it considers that the claim or
any mean of attack are obviously groundless.

A credito’ seeking to recover maintenance under this Regulathay make
applications for the following: a) recognition acognition and declaration of enforceability
of a decision; b) enforcement of a decision giverrezognized in the requested Member
State; c) establishment of a decision in the regdedlember State where there is no existing
decision, including where necessary the establishrok parentage; d) establishment of a
decision in the requested Member State where tlewgnition and declaration of
enforceability of a decision given in a state ottlean the requested Member State is not

" Elena-Ana Mihwy, Metodologia investigrii infracziunilor, Agora University Press, Oradea, 2009, p. 28.

8 Approved with amendments by Law No 193/2008 (merér called Government Urgent Injunction No
51/2008).

° The term “creditor” shall mean any public insiiout acting in behalf of an individual to whom mainance is
owed or is alleged to be owed or of an institutiorwhich reimbursement for services unfolded intexge of
maintenance is owned. The right of a public infittuto act on behalf of an individual to whom nteimance is
owned or to claim the reimbursement of service®ldefd in exchange for maintenance is subjectetiedaw
applicable for the institution.
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possible; e) modification of a decision given ie tliequested Member State; f) modification
of a decision given in a State other than the reigaeMember State.

A debtor against whom there is an existing maemee decision may make
applications for the following: a) recognition of decision leading to the suspension, or
limiting the enforcement, of a previous decision time requested Member State; b)
modification of a decision given in the requesteeniMber State; c) modification of a decision
given in a state other than the requested Memlade St

The Regulation solves the issue of cooperationtha area between central
authoritied®. According to Art 2 of the national law, the Mitrig of Justice is the Romanian
central authority appointed based on Art 49 of Ragan No 4/2009, for the relation with EU
Member States, namely based on Art 4 of the 200gukl&onvention, for the relation with
third-countries, part of the 2007 Hague Convention.

When a Member State has appointed more than ameaceuthority, it will also
appoint the central authority to which any commahan may be addressed for transmission
to the appropriate central authority within thatrivteer State. Central authorities have general
and special functions. Specifically, are emphasaedeneral functions:

a) sending to the European Commission all informastated by Art 70-71 of Regulation
No 4/2009, as well as those stated by Art 4 andfiiie 2007 Hague Convention.

b) the cooperation with each othrincluding by exchanging information, and promaotiuf
cooperation amongst the competent authoritiesaim Member States to achieve the purposes
of this Regulation. Concretely, according to Arbf2he national norm, as Romanian central
authority, the Ministry of Justice cooperates wantral authorities from other Member
States or with other international central authesitand collaborates with courts, court
enforcement officers, lawyers, notaries, mediatas, well as with other Romanian
institutions and authorities competent in the a@aered by Regulation No 4/2009 and by the
2007 Hague Convention. Regarding the competencesemtal authorities, they take the
appropriate measures in order to provide or fatditthe provision of legal aid, where the
circumstances require; to help locate the debtother creditor; to help obtain relevant
information concerning the income and, if necessatkler financial circumstances of the
debtor or creditor, including the location of asset

According to Art 12 of the Romanian law, the Mimysof Justice sends to the
Ministry of Administration and Interior, Ministry foPublic Finance, Ministry of Labor,
Family and Social Protection or, as appropriateotioer institutions or authorities with
competences in managing personal data, the claforsspecific measures, having as object:
a) the location of the debtor or creditor; b) theain of relevant information concerning the
income of the debtor or creditor. The answer frér® Romanian authorities or institutions
managing personal data is sent to the Ministryustide by the central authority either from
an EU Member State, or from the third-country prthe 2007 Hague Convention; c) the
encouragement of amicable solutions with a viewotmaining voluntary payment of
maintenance, where suitable by use of mediationgittation or similar processes. In this
regard, the national norm states mediation, caimln, cooperation and judicial dialogue
between the Ministry of Justice, courts, lawyermyrt enforcement officers and other liberal
professions, in different stages of the internatiacivil litigations, being established in the

19 Art 49 states that Federal Member States, MemtseSwith more than one system of law or MembateSt
having autonomous territorial units shall be fre@ppoint more than one Central Authority and sépéicify the
territorial or personal extent of their functions.

1 In this regard, it is used the European Judiciework in civil and commercial matters, foundedgcision
2000/470/EC.

12 When the claims for specific measures are receithesl authorities or institutions managing persatath
apply, where appropriate, the provisions of the lrmw677/21 November 2001 on the protection ofviiddials
with regard to the processing of personal datatbedree movement of such data, amended and caedplet
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superior interest of the child, but also for theafic situation determined by the recovery of
a civil claim, namely a successive and cross-bontkntenance obligation; d) the obtaining
of documentary or other evidence, without prejudecc&egulation (EC) No 1206/2001; e) the
assistance in establishing parentage where negefssahe recovery of maintenance; f) the
service of documents, without prejudice to Regata{EC) No 1393/2007, etc.

Conclusions

Regulation No 4/2009, the 2007 Hague Protocoltaed?007 Hague Convention does
not state civil procedural norms or family law narnbut only provisions for easing the
transfer of claims through central authorities. Wltlee claim is received central authorities
and courts apply the internal civil procedural nsrand family law norms, as well as
international private law stated by Regulation #2009, the 2007 Hague Protocol and the
2007 Hague Convention. This is why all these noamesdirectly applicable, this application
being based only in the area of private internatidaw. The application of all the above
mentioned and analyzed regulations, shall guarahteapplication in all EU Member States
of a unitary and harmonized legislation in the aeljected to our analysis.
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