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Abstract

The transplant has its own rules that are not dléato follow the individual
destiny, aspiring to abolish the intimate consttaiof religious nature, becoming a valuable
and sustainable activity, design by humans to $awean’s life. The transplant becomes an
end in its self with a utilitarian purpose, bothofn the biological point of view, as
humanitarian one, consisting in the extension dvat#on of a human life.

Keywords: transplant, organs, tissues, donors.

Introduction

The transplant-type medical procedures save présémiusands of lives, but those
waiting in line for compatible organs and tissuesbigger than the human donbrsThe
transplant itself rises ethical problems, both iwel donors version (in case of organs like
kidneys, or partially liver), and in donors beingtirain death versicn

With living donors there are suspicions regardingsgible pressures from the
relatives of the potential receiver, arriving, imse of distant donors, to denunciation of
“traffic organs” facilitated by the financial presses above the potential donors. In case of
brain death donors, the suspicion is mainly relabgdtheir or relative’s consent, as well as
by the irreversible (or not) character of their aition.

Anyway, both organs offered by living donors, ahdse taken from patients in
brain death are not enough to satisfy the transpfeeeds of a society where the waiting lists
are longer and longér

A possible solution, still at the beginning of thests on human subjects, is
represented by cell, tissues and organs removalwdst species — named xeno-
transplantation, to differentiate it from allo-traplantation (the exchange of tissues or
organs inside the same species). The transplamaifovhole organs is realized with less
success than tissues or cells (the longest perfosunvival reported in kidney transplant
from chimpanzee to human if of 9 months, whildvéndase of heart transplant, the life time
of the donor didn’t exceed 21 days), but the xeansplantation procedures still remain
experimental.

L A. Boroi, Infracsiuni contra vigii, All Beck Publishing House, 1999, p. 41.

2 0. UngureanulNoile dispozii legale privind prelevareai transplantul de organegesuturisi celule de origine
umani In scop terapeutic¢'Dreptul” no. 5/2007, p. 17.

3 V. G. CheungWhole genome amplification using a degenerate oligieotide primer allows hundreds of
genotipes to be performed on less than one nanogfayanonic DNAGenetica, 1996, p. 32.
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1. Difficulties in xeno-transplantation

Ethical issues associated to xeno-transplant, lioet $ife time of the receiver, at
least in case of organs transplantation, raisengdteblems, certain physicians preferring to
speak about medical experiments instead of treatme&his short life time is also a problem
from the ethical point of view, because rises 8wé¢ of equity distribution (for the patients
that cannot afford allo-transplantatfon

First observation regards that, generally, the tiifiee of the animals used differs
from those of humans and one cannot know how woplerate the respective organs long
term. But, the short life time is due, largelytih@ immune rejection reaction. Thus, even that
this is a problem in case of transplantation betw&eman beings, in case of xeno-
transplantation the organ or graft received areqieed as more distant than those belonging
to humang

Thus, the more the donor’s genetic code is moramtishan of the receiver, bigger
are the chances of brutal rejection of the receieegan. The traditional remedy is
represented in this case too by the immunosuppessiugs (that inhibit the rejection
reaction), only that in this case the drug’s dosesgreater and more aggressive. Another
solution is to try to suppress the markers in atshwells modifying their genetic code and
thus, developing a transgenic animals, with lesk of rejection. For the moment this
technique is tested in laboratory and not usedaogel scale, being perceived with much
concern by the animals’ rights supporters.

The risk of pandemic diseases (xeno-zoonoses)riglated to the first issue. Due
to the aggressive inhibition of the immune systection of the host organ, this can easy
break down, even confronted with micro-organismet,tiusually, do not harm drastically.
Thus, a part of receivers of xeno-transplants hswecumbed in front of infections or
diseases that do not devastate normal people.

More, there is the risk of transmission of viruseknown or unknown — that are
present in the cell of animals of origin, whereytltl® not manifest at all, but entering the
human cells could give birth to dangerous disedies AIDS, of avian flu. It is presumed
that HIV virus that cause AIDS is of animal oridhat succeed to transfer it to humans, and
avian flu (at least on Asian continent) caused mamnyan victims. Such a virus is the PERV
retrovirus, detected in pigs, with unknown effestsen transmitted to humans. The experts
in virology warn about the consequences of an eatbof pandemic diseases in case of such
virus is transmitted from animals to human beinlys.reply, the xeno-transplantation
supporters indicate that this danger can be avoid#iolg only tissues and cells carefully
selected and analyzed from the point of view ofiss.

A way to prevent this issue, but this raises othhical aspects, is the carefully
monitoring and controlling of receivers of xenorsalants. This monitoring must include
periodical tests and regularly tissue’ samples ekegions. Not only the patients must be
monitored, but also the individuals that are freglyein touch with them, and also must be
limited certain personal decisions, like that obgreation, also to avoid the eventual
transmission of certain genetically diseases. Wherslightest sign of such disease appear,
the person (and those close to him/her) must Hatésb and send to quarantine till all the
negative effects disappear. Such permanent progedand test raises questions about
privacy.

Another issue rises in case of organs’ xeno-tramplwhen the conflict appear
between the research role of the physician (prgweduto investigate an unknown

! C. Maria Romeo CasabonBjotechnology, Law and Bioethcs Comparative Pertipes; Bruilant, Bruxelles,
1999, p. 134.
2 C. Maria Romeo CasabonBijotechnology, Law and Bioethcs Comparative Pertiyes; Bruilant, Bruxelles,
1999, p. 139.
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phenomenon) and the physician (from that the paigrooking for relieve of suffering
shortening). For example, the physician that dectderansplant the heart of a baboon to a
baby (the Fae case), that resisted 20 days, was pneoccupied by research then the family
distres$. Strictly correlated there is the problem of rewsi-person distress because the
associate treatments still remain mainly under tagdy. As an example, there is the case
of a receiving patient, with a liver transplantatiftom a baboon that survived for 70 days
after surgery but, in absolutely inhuman conditiossptic intoxication, bone-myelitis,
viremia (the presence of viruses in blood), blegdm pleural cavity, circulatory collapse,
and acute cough). The associate question is ifptbgress of the research justifies such
atrocious sufferings.

Another controversial topic is the use end expeniaikon on animals in the process
of studying xeno-transplantatiorAs any other medical experimental proceduresstheies
involving human subjects are approved by the etbicamittees only after the results of the
studies involving animals present acceptable ratesiccess. So, initially the researches are
done on animals. More, the fundamental characierigt xeno-transplantations is that the
animals are used (like donors) in the followinggsteof the process too. The issues of
unjustified pain, as well as the idea of their ptitd use only for transplantation purposes, or
their genetic change aiming to weakening the imnreaetion of the host organism are very
guestionable from the animals’ rights activistsefighare organizations that militate, online
also, considering that the treatments applied tmals, in case of xeno-transplantations, are
producing unbearable pain and cannot justify atraltheoretical scientific progress, due to
the fact that the respective techniques are nofgptied to human subjects. This issue is
more delicate as the categories of animals involaetthese experiments are often primates
like humans (chimpanzees and baboons), or domesiicals (pigs, cowd) Thus, not only
the radial supporters of the animals rights, tmatmote equality among species, but also the
moderates one, followers of certain differentiatiobhetween animals based on their
complexity, are unanimously saying that the usarifals in researches related to xeno-
transplantation violates their rights.

Finally, xeno-transplantations encounter certasistance from some categories of
persons whose religious precepts forbids the as$ociwith certain type of animals. Thus,
the use of pigs’ grafts is questionable from th&pof view of Jews, Muslims and certain
Christian groups.

Despite the positive considerations of Reformedgimls leaders, the mood on the
possibility of xeno-transplantation remains rathaynfusing, if not negative, among
Orthodox believers.

2. Solutions for an ethical use of xeno-transpléinta

If the whole-organs transplantation still remainsedical problem, more successful
are the partial grafts of tissues and cells fronmais, in treatments for still incurable
diseases. More, these are less questionable fremarttmals’ rights militants’ perspective.
Thus, in 1972 pig heart valves (and cow since 19&&e used on large scale to treat heart
diseases. Also, there are cases of using pig’ malicells to treat Parkinson disease, of the
high rate of survival in case of baboon medulldisaeansplantation to a HIV/AIDS patient
(that still lives 8 years after the xeno-transpddion. Another use is the bridge-procedure,
temporarily, till a transplantable human organoisrid.

1 D. Cooper, R. Lanz&eno: The Promise of Transplanting Animal Orgarte iHumans Oxford University Press,
2000, p. 213.

2'3. Hummel, B. HerrmanrQrgan Transplants: Making the Most of your Giftléfe, Patient Centered Guides,
1% edition, 2000, p. 205.

% An English company produced cloned pigs whosermgan be transplanted into humans without fearthiey
are rejected by the body.
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In further experiments the procedure on humans g¢a&hsuccess would justify the
legitimacy of the procedure to a greater extehigred are several variants proposed. Some
physicians emphasizes that the use of “successt ierrelative in medicine and is defined
strictly according to previous expectatibns

Thus, comparing heart transplantation from humahraam-human donors, it shows
that the first cases are rather related by the rarpatal field, and their success is
comparable. Since in both cases the first attempte aimed at humans whose survival was
critical in the absence of a transplant, even teamyosuccess of the operation and survival
of patients is a succésOf course, as the repetition process and sopafsin of medical
procedures expectations rise accordingly.

Another possible solution that would allow furtrexdperiments on human subjects
minimizing the associate risks (outbreak of pandediseases, unbearable suffering, and
invasion of privacy) is that proposed by A. Raveleam concerning further experiments on
subjects which are on permanent vegetative stat8)Rjiven that the consent was obtained
befor€. The advantages of continuing research on thesengmseem self-evident: the lack
of consciousness, those patients do not feel pairthat the devastating effects of possible
transplant failure should be avoided; all patieat® under medical supervision, so
immunosuppressive drugs may be better tested;aalgcsigns of viral infection would be
detected immediately and the risk of disease oalpraccording to the quasi-total isolation
of the patient, are almost zero; moreover, thaiation does not contradict with their
privacy, those patients being hospitalized from Heginning. Among the disadvantages
mentioned, probably the strongest that further aiede could reveal are the differences
between normal human condition and the PVS, whiokl&v decrease their relevance, but
this remains to be determined.

Another sensitive topic is obtaining the consentha potential subjects, or the
approval from their families, while the latter mighe considered as a questionable
procedure. But Ravelingien remains optimistic hatig that the benefits far outweigh any
disadvantages and the use of the procedure wouakldemate the advancement of knowledge
in this area, making xeno-transplantation a safé affiordable alternative to traditional
transplants.

Presently the demand for organ transplants far essethe supply, and the
alternative use of organs from animals remains opanmedical techniques will improve
and the procedures become safer and will allowodopged survival in patients recipients is
likely that the ethical dilemmas raised today Wil less pressing. However, ethical reflection
on these issues must remain present to provideees@ and justification for all those
involved and to facilitate the decisions in congmial situations.

Organ and tissue transplants have been and stithargreat hope for the “renewal”
of biological life".

Once committed, the present conditions and resedisecially on such a delicate,
mythical and mystical organ, as is the “life clockiey had either to face “antibodies” of a
rigid, conservative and hermetically system of abealues, or to find the way and the place
of assembly in this system architecture. The effeftsuch attempts are easy to imagine
The effects of such tests are easy to imagine. \Wihald be more shocking than to invoke

1'S. D. J. Pena, R. Chakraborty, J.T. Epplen, Aeffreys, DNA Fingerprinting Ed. Birkhauser Verlag Basel;
Switzerland, 1993, p. 165.

2 3. McleanGenetics and Gene Therag\shgate Publishing, 2005, p. 123.

% See Medical Law and EthigsSweet & Maxwell, London, 2006, p. 214.

4 M. Gheorghe, G. Popescintroducere in teoria drepturilor personaiiii. Invingerea forei gravitgionale a
geneticii. Transplanturile dgesuturisi organe umaneAcademia Roman Bucurati, 1992, p. 104.

® 0. PredescuConvenia Europea@ a Drepturilor Omului. Implicgile ei asupra dreptului penal romared.
Lumina Lex, Bucursgti, 1998, p. 55.
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the apparently paradoxical idea of a “useful dead'the idea of a “death contribution to
therapy of life”? What could be more shocking than the effort toegiv “definition to
death”, especially in the endless deaths, moreess kxplicable? What could be more
thrilling than to confess your intention to “recovevhat's left of a man to use to another
man? Instead of an answer, one must remember Goedfiection: “on one hand, we hold
tight to tradition, on the other, we cannot previli® movement and change of things. Here
people fear a useful innovation, there they haveaind joy for what is new, even when it is
useless or even harmful”.

Hetero-transplantatirand auto-transplantatidhas become a daily replacement of
tissues and organs, of training, supervision artdgiation of the transplanted human
products in a new human body. The medical procedagguire, thanks to the technical
progress and the manifested interest, a more ang momnounced place in lives of
individuals, serving as concrete forms, safe tor#def of man from the brutal diseases,
everything except selling human tissues or organs.

People are willing to live fairly and well but, the concrete life, there are moments
that generate an imbalance between individual naedsthe possibilities to achieve these
needs, to avoid interrupting the pathological pmeeoa and to alleviate their aggressive
effects.

For the receiver-patient there is no alternativinee they adopt the behavior that
the disease, treatment and medical recommendatiopsse, or they renounce to the
transplantation and rely on their own physicalgtsice.

Therefore must be changed the mentality of the ofdife as a whole, concerning the way
of thinking in case of acceptance of the transptgnyouth, by those living in urban or rural
areas. The double process of removal and trangpiantkeep a moral sense, being designed
as aim and finality.

If one would not keep the rationality of the remba&a necessary and enough, and
without material benefit, this would destroy the ammg of the transplantation.
Transplantation requires planning focused on imlial needs, the strategy aiming to
transform the life of the receivers through traaspation.

Approaching the transplantation thematic theresarae morality issues. Thus, if in
terms of donor characterization it is possible domation of tissues or organs atavistic (if
one was born with four kidneys that operate in goodditions, he/she could donate one,
two, or three kidneys), or if the person is sengento life imprisonment and is waiting for an
organ, he/she may require or can hope to a tramspilen of an organ?

There are tendencies that, although deemed as iahnawe essentially useful: the
suicide of a mother to make possible the cornassplantation to her two born-blind kids;
desperately attempts, forbidden by law, to selloegan (kidney) in order to have enough
money for the treatment of an incurable diseasefafmily member.

The innovation is the only proof of genius. Thensplants were not and are not
fortuitous or deliberate innovation designed wittat disregard for risk, only to enter in the
kingdom of geniuses. They are, in a particular ptha expression of the practical needs, the
only that polarize, ultimately, the force linestbé scientific research, mainly the applicative
one.

Thus viewed, medical innovations in question aralytrlegitimate. The
psychological factors played and are playing anoirtgnt role in propelling novelty,

1 M. Udroiu, O. PredesciRrotegia european a drepturilor omuluigi procesul penal romanEd. CH Beck,
Bucurati, 2008, p. 78.

2 Hetero-transplantation represents the removalnobrgan or tissue from a person and it's bindingatother
human subject.

% Auto-transplantation represents the removal orgaroor a portion of a multiple-organ (veins) afsl binding to
the body of the same human subject.



XENO-TRANSPLANTATION

practical constraints remaining the essential Goite the critical value of our deeds.
Questing spirit, rebellion in front of the barriesnsidered inescapable, laudable ambition in
the face of weakness, the always renewed projentoring beyond, led to a certain extent
the consuming searches where one thought thatsréignmpossible.

Conclusions

Till present, the whole evolution of the attitudencerning the organ and tissues
transplantation, as well as the Romanian legistaitiothe area had in their core the respect
for individual autonomy, either donor, or receivi¥ould be a pity that, rashly, copying
foreign models to Romanian culture, to abandonlithés

Because the law of organs’ removal and transpliamtgirovides like offenses only
certain facts related to non-compliance of consabtiaining benefits, result that the death of
a victim, or its health damage will form the murddiences or bodily injury in relation with
special offenses regarding the preservation osfiantation.
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Abstract

Solutions are to be applied to management of tlees®us problems not only
consist in the adoption of laws or rules of ceaselork that researchers, scientists make a
discovery for new ways of countering the problemadiution, conservation Earth health but
is especially in our ability to be in solidarity thi future generations in how each of us
believes that it should participate in conservat@nd preservation of natural resources.

Keywords: the environment protection, climatic changes, pmh Earth
conservation, natural resources.

Introduction

Climate change, biodiversity, health, the use sbrtgces and the establishment of
viable instruments regarding the protection of #mevironment against pollution by waste
have been and continue to be the most critical lehgks related to the environment, the
most important problems with which we confrontedrduthe last decades and with which
we are confronting continuously.

Solutions which are and which will be applied torrage these serious problems
do not only consist in the adoption of rules of law of the continuous work which
researchers, scientists put for discovery of newhous to counteract the phenomenon of
pollution, the preservation of Earth’s health, libey consist, in particular, in our ability to
be sympathetic with the future generations, inway that each of us consider that it is
necessary to participate in the conservation anéhteaance of the natural resources.

It is necessary to embrace and apply concrete mesaga avoid the irreversible
consequences of pollution, it is necessary to éstata continuous balance between
available resources and their exploitation.

I will deal here with this problem of wastes, besaul consider that the wastes and
all that involves them, production, use, storagandport, neutralization, or disposal are a
maximum factor of toxicological and ecological ridkr the public health and the
environment.

Initially, in the category of wastes have been udeld materials of any kind
resulting from human activity, which can no longer used in the process from which they
have derived. For the designation of that categdrynaterials, the following expressions
were used: residues, scraps, debris or wastes.

The effects of production, accumulation and desiwacof wastes do not only
involve technical and economic aspects, but theynlganvolve social aspects, both
internally and internationally.
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SOLIDARITY WITH FUTURE GENERATIONS

This is why | am going to present some definitionsmre or less developed,
regarding wastes.

The Environment Law defines wastes as “substanessited from biological or
technological processes which can no longer be asexich, some of which are reusable”
From this definition results that wastes, in geharan be natural, resulted from biological
or industrial-technological processes which arelpoed by human activities, and that some
can no longer be used as such, having to be niettabr destroyed, while others can be
reused as secondary raw materials, showing nodimgical or ecological risk.

The Law of Protection of the Environment does nefirge the significant risk for
man, environment and materials, but only the pakmnvironmental risk as being the
possibility to produce some negative effects onetheironment which can be prevented by
an assessment study.

In Addendum C(83)180 from 1 February 1984 of thgabization for Economic
Co-operation and Development shows that the wastny matter considered to be waste or
legally defined as residue in the countries wheiglbcated or it is sent to be fourfd”

Directive O.E.C.D. in 1987 gives a more completdéinition to waste, since it
considers the waste as “materials intended to dalpanaterials accidentally discharged,
lost, contaminated, rendered unfit for use, varicesidues of production, eté,”and it
specifies the operations which could explain thespulities of use, and it sets out the
generic types of hazardous wastes, in whatever farmvhich they are presented, liquid,
solid, sprays, etc.

The Basel Convention in 1989, on the transport beeder of hazardous wastes and
their disposal, provides that waste means: “sulbstor objects which are disposed or are
going to be disposed, or it is necessary to beodimsp of in accordance with national
legislation™.

It is difficult to define toxic or hazardous wastes

According to the Environment Law no. 137/1995, mdaas wastes shall mean:
“toxic, flammable, explosive, infectious, radioaeti wastes or other like these which,
introduced or maintained in the environment, mayrhthe environment, plants, animals, or
humans’®.

Hazardous wastes are therefore originating onlynfemthropogenic activities, and,
from the moment of their introduction and maintetgin the environment, they have a
noxious affect on the environment, humans, plantsnpals and material goods.

The Basel Convention provides the categories oftegasonsidered hazardous
which are going to be controlled for the interna#ib transport, such as: chemicals,
originating from hospitals, pharmaceutical produetioil wastes, explosives, etc.

The Bucharest Convention in 1992, on the protectibrihe Black Sea against
pollution, defines the concept of noxious substaaséany dangerous, poisonous or another
type of substance which being introduced in theimeaenvironment, due to its toxicity,
would cause pollution or would adversely affect biwogical processe§”

A dangerous or noxious substance is the waste denesl dangerous because of its
composition and its noxious affect on a componéiit®environment or on the environment
in general.

'Environment Protection Law no. 137/1995, Addendymiefinition for ,wastes”

2 Addendum C (83) 180/1.02.1984, Organization faprienic Co-operation and Development.
® Directive O.E.C.D./1987.

4 The Basel Convention /1989.

5 Environment Law 137/1995, Addendum 1, definition jwastes”

® The Bucharest Convention on the protection oRtlaek Sea, 1992.
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Toxic wastes, in whatever form they may be, sdigllid or gaseous form, can
cause many damages both to people (injury, illndssth) and to the environment, its
destruction, if they are treated, stored, dispaseidansported inappropriately.

Hazardous wastes are also the flammable, corrosbaetive or toxic substances,
mixtures, debris, or materials containing toxidaass.

They are considered to be toxic wastes:

- industrial wastes, which are generated by almaostyemdustry;

- agricultural wastes, products such as pesticidaridides or materials used in their
usage. Even soluble nitrates resulting from the afsmanure as fertilizer can be
dissolved in the ground water, contaminating welfsl causing serious health
problems.

- municipal wastes, which include toxic dyes, produssed for household cleaning,
toxic batteries, pesticides, mercury from the brokteermometers, all causing some
lung diseases or cancer.

Uncontrolled storage of the problematic and toxastes caused in many places the
appearance of areas that are a danger for theoenwent, natural resources, and for humans.

Wastes pollute soil, air, surface water or grouradewand affects people, plants and
animals.

Air may be contaminated by direct emissions of coxastes; rivers, lakes, if they
are contaminated, can destroy fauna and flora, it or in time; phosphates and nitrates,
usually harmless, can fertilize algae which existakes and rivers, generating them a quick
growth, causing them to consume large quantitieexyfen, asphyxiating other forms of
life, certain algae even poisoning drinking water.

| could continue to give countless examples regagrdhe vast range of substances
which affect the environment, the multitude of attans which endanger LIFE, but | think it
is more important to talk about measures that sedable to everybody in our mission to
protect the environment, about the ways throughckwvhive could monitor with great
seriousness the disposal of wastes, through thablestment of strategies for their
management.

In the first place in the framework of strategies the waste management, there are
activities of avoiding the production of wastes dneir exploitation; extended discharge can
only be done taking into account all the componewitsa complete system of waste
management, consisting of collection, exploitativeatment and storage.

| would dare to say that we now live in a societywhich waste has become an
established practice, and | say this because, ifoak in a waste container, we understand
that many things do not belong there, that is wetatk about “the treasure from the waste
bin”.

We have developed over the past few years a wrargatity about throwing away,
an excessive mentality of contempt for everythirghelieve that it is useless, but which can
be reused, and thus, as a result of a wrong mntaliack of facilities, a lean exploitation,
waste deposits are among the causes generatimgpagctiand a risk for the environment and
for our health.

Romania is confronting with a series of issues ndigg waste management, as
such:

- some of deposits intended for wastes are locateskmsitive places, such as: near the
houses, of recreation areas, near surface and groded water, therefore, by their
location itself, they are a danger for people amdrenment;

- present deposits, in particular deposits for pulblistes, are not operated properly
which lead to the provocation of fire, spreadingleasant odors, there is no strict
record regarding the quality and the quantity oftea entering these deposits, there are
no warning signs to inform population about thestedice of such deposits, there is no
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- selective collection of household wastes which leadhe loss, in large part, of their
useful potential, being mixed, and negative exasptaild continue.

Waste management requires the adoption of spetifasures, suitable to each
phase of waste disposal.

This is why | will also discuss the ecological wastanagement.

Ecological management represents the assembly ifswmeasures and activities
of waste management, which are intended to enser@rotection of human health and the
environment.

Ecological waste management is ensured by the a@went and implementation
of appropriate legal rules regarding the produgctiaollection, transport, processing,
neutralization, recycling, commercialization, stggaincineration and other activities which
are related to wastes.

The Government Emergency Ordinance no. 78/2000degpthe regime of wastes
governs the activities of waste management in ¢mmdi of protection of public health and
environment, which relate to: household wastes,dypetion wastes, construction and
demlolition wastes, hazardous wastes, these catsgbding expressly referred to by the
law.

At the base of the waste management of any kind areording to the law, the
following principles:

- The principle of the exclusive use of those atitig for the waste management

which are not detrimental to health and environment

- The “polluter pays” principle;

- The producer responsibility principle;

- The principle of use of best available techniqueithout driving any excessive
costs;

- The proximity principle, which implies that theastes should be exploited and
disposed as close as possible to the point at whahare generated;

- The principle of non-discrimination, consent apdrmission of transporting
hazardous wastes only in those countries that tfeveppropriate disposal technologies
which must be complied with in international traafevastes.

In Romania, central public authority for the prdige of environment, which is the
highest authority for decision and control of wastanagement, elaborates the Plan for
waste management, which contains information redatb types, quantities and origin of
wastes to be recovered or disposed, informatioatingl to natural and legal persons
authorized to carry out activities of waste managietnestimated costs of the operations of
exploitation and disposal, measures to encourafiection, exploitation and treatment of
wastes.

Regarding European norms, the wastes’ regime wasrged by the Directive
75/442/EEC of 15 July 1975 and the Directive 91/@682 March 1991, which amended the
first one. According to these Directives, membetest have the obligation to prevent or
reduce wastes and to exploit them by recycling. Mihese operations are not possible, the
wastes must be destroyed without creating othegetan In each of the member state of the
Community, plants for the disposal or destructibthe waste must operate, also assigning
national regulatory authorities, drawing up anddfeing the carrying out of plans for the
disposal of wastes. Community regulations intenttedimit the negative effects on the
environment caused by the operations of wastegebaad their incineratioh

! Dr. StefanTarci, Dreptul mediuluj curs universitare, Ed. Lumina Lex, 2005.
2 Directive 1999/31, 26 April 1998, published in @JEo. L182 on 16 July 1999.
® Directive 2000/76, 4 December 2000, published JEO no. L332 on 28 December 2000.
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Directive 91/689 of 12 December 1991, as amendeDitgctive 94/31 of 27 June
1994, sets special measures of identification, nding, packaging, and authorization for
firms which work with the disposal of hazardous tgas

Regulation (EC) No 259/93, as amended by Reguld&@) No 12/97 of 20 January
1997, provides that for the trans-boundary transpoftiazardous wastes, their movement
is controlled, the state of destination being adigo accept the transfer, but it must be
notified by a written notice, in which all the nssary information relating to the nature of
wastes, the security measures adopted and theaitynehat must be followed, have to be
noted.

Transfers of hazardous wastes in third countries allowed only if their
exploitation is intended and not their eliminatiddn 19 November 2008, the European
Parliament and the Council have approved the FramewDirective on wasfe such
inserting a new approach to waste management, tingunto order of priority prevention,
reuse and recycling of wastes.

In addition, this directive clarifies some importakefinitions, for example, it makes
the distinction between wastes and secondary ptedaed it sets ambitious targets for
member states regarding the recycling. It alsoigdes/the development of national programs
for prevention, as well as the monitoring by then@assion of these objectives. At the same
time, the Commission adopted a communication whgoksents an EU strategy for the
improvement of practices of dismantling the shiphis includes actions to support the
development of an international convention on sbigycling, whose adoption was provided
for May, 2009.

The communication also provides measures to engeukeluntary actions in
maritime transport, as well as a better applicabbrcurrent Community legislation about
waste transport. On 3 December 2008, the Commisadopted a Green Paper which
describes current situation regarding the manageafdnodegradable wastes in the EU, and
it proposes options for the futdrdts aim is to raise a debate in respect for asiptes
elaboration of a legislative proposal, and alsbdtp the Commission to assess if the Union
must propose additional actions.

At the same time, the Commission also presentet@opal to amend the Directive
aiming to reduce the impact on the environment aktes from electric and electronic
equipment (WEEE Directivd)as well as a proposal to amend the Directivenerréstriction
of the use of certain hazardous substances inrielead electronic equipment (RoHS
Directive)®.

Conclusions

To preserve and to improve the quality and thelabdgity of information necessary
to the environmental policy, the Commission adoptedl February 2008, a communication
entitled “Towards a Shared Environmental Informat®ystem (SEIS)®. The Commission
proposes the modernization and simplification & #uropean system for the collection,
analysis and communication of information relatiogthe environment, and it provides to
replace gradually the current systems of notifaratimostly centralized, with systems based
on access, sharing, and interoperability.

Also, on 19 November 2008, the European Parliaraedtthe Council adopted a
Directive on the protection of the environment through criminal law. The Directive

! published in OJEC no. L22 on 24 January 1997.
2 Directive 2008/98/EC(0J L312,22.11.2008).

2 COM(2008)811.

“ Directive 2002/96/EC(0QJ L 37, 13.2. 2003).

5 Directive 2002/95/EC(0J L 37, 13.2.2003).

€ COM(2008)46(0J C 118, 15.5.2008).
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constrains the member states to provide in thaiomal criminal law effective, proportional
penalties and with a discouragement effect forosisrbreaches of provisions of Community
law on the protection of the environmént

The protection and the conservation of the natsre ifundamental element to
protect the environment. The protection of the moinent is not only about the
conservation of it's wild form but is also abous iadministration and it’s fitting out in order
to maintain or to establish it's circuits’ the lagcades, in the wide world there are so many
theories regarding the necessity of environmertegtiort.
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Abstract

The penal responsibility of the public officer appethen when he has committed a
transgression in exercising his duties or in sitoas connected to his office duties. The
public officer can play an active role in a transegsion when he commits the deed as
author/co-author, instigator or accomplice, but ban also play a passive role when the
transgression is committed by other persons agéimst

Key words: public officer, Penal Code, statute, responsihility

Introduction

The penal responsibility is a form of juridical psmsibility. Moreover, it is the
result of the non-observance of the juridical penaims. To establish the general order of
law as well as the penal order of law supposeomfithe part of all those whom the law
addresses - a behaviour in consonance with its ipimns for a normal evolution of the
social relationships.

The penal order of law is achieved through the nlasee of the dispositions
provided by the law in case of conflicting situaso- by the majority of those whom the law
addresses to and especially by the public offidarsase they do not adapt their behaviour in
harmony with the penal dispositions by committimgbfdden deeds, the order of law is
restored and implicitly achieved, by coercion witlai penal juridical conflicting repoftAs
stipulated in art. 17 paragraph 2 of the Penal Cadeffence/ infringement of the law is the
sole ground of the penal responsibility. Within thenal juridical conflicting report there
shall be established the existence of the fact geakerates a penal responsibility and the
corresponding penalty to be applied and compleyetthé public officer.

Art. 2 paragraph 2 of the Statute of the Publidd@®ff* defines the public officer as
theperson legally appointed in a public functigkt.the same time, the second proposition of
the above mentioned paragraph providestti@person dismissed from a public office and is
a member of the reserve team of public officesdilisconsidered to be a public officer.

! For more details see Mitrache, Constantin; Mitea€histian -Drept penal roman. Partea genedaMIIl ™ edition,
Universul Juridic Printing House, Bucharest, 20pp, 336-337; Nechita (Mihy Elena-Ana, Laura-Roxana
Popoviciu -Drept penal. Criminalistié. Culegere de spe din practica judicia#, Agora University Press, Oradea,
2008.

2 Law no 188 of December 8, 1999 regarding the &taifithe Public Officer, published in the Officiahzette of
Romania, Part |, no. 600 of December 8, 1999, rigghdd.

13



ASPECTS REGARDING THE PENAL RESPONSIBILITY OF PUBIHFICERS

Unlike the regulation included in the Statute of fAublic Officer, the Romanian
Penal Law in forckattaches a larger interpretation to the definitiérthe public officer. In
conformity with art. 147 paragraph 1 of the Penal€ a public officer can be defined as
“any person who permanently or temporarily exercisgegespective of title or investiture -
any kind of duty - remunerated or not - in the &&n\of any institution mentioned in art. 145.
As provided in paragraph 2 of the same articlepublic officer” isthe person mentioned in
paragraph 1, as well as any other employee whoadises a duty in the service of a juridical
person other than those stipulated by that paragrap

In the regulations proposed by the New Penal &oife agreement with the
legislative solutions of other legislations and hwithe international conventions in the
domain, in accordance with art 175, the concepagiublic officer” will refer to ‘the person
wha permanently or temporarily, with or without remuaton; a) has attributions specific
to the legislative, executive or juridical powdr) exerciseshe function of a high public
officer or of any kind of public officec) exercises alone or together with other persons for
an autonomous administration, for another econoagient or for a legal person possessing
in integrity or in majority the State capital ogrfa legal person considered to be of public
interest, attributions connected with the fulfillmef the objectives of that person’s activity.
At the same time, according to the penal law, dipwudfficer is considered to be that person
who acts in the benefit of the public interest fdrich he/she was invested by the public
authorities, or who is submitted to their contreldasupervision in as far as the carrying on
of the respective public office duties.

Yet, in title X on “The meaning of certain PenaMLterms or phrases” of the Penal
Code, the term “officer” is no longer used.

Consequently, unlike the Statute, the Penal Lawsidens that for the quality of
being a public officer, neither the name of thepmessibility nor the way he was invested are
relevant; it is enough that the active subjecttaf bffence should exercise a duty in the
interest of a public authority, a public instituticor another juridical person of public
interest. In as far as the penal responsibilitytltd Romanian public officer, Law no
118/1999 about the Statute of the Public Officgresgts to the general principles of the Penal
Law established by the Romanian Penal Code.

The Penal Code stipulates the offences that camimmitted by the public officers
in exercising their office or connected with th@b attributions. At the same time some
offences are also stipulated by special laws. Tgexial laws are able to include specific
provisions departing from the general law. We aaferrto Law no 188/1999 that stipulates
that as a consequence of the information from tlesqeutor’s office or from the body of
penal investigation that a criminal prosecution viastituted, the leader of the public
authority or institution has the obligation to takeasures to suspend that public officer from
his public function. The Statute stipulates theigailon of the suspension from office then
when a criminal prosecution was issued againspthmic officer who committed a offence
severe enough as to make him incompatible withptisition he used to have.

The provisions of art 75 and 86 of the Law no 1988 point out the situations the
penal responsibility is required, as well as thestio be applied when a penal prosecution is
opened or ceased in case the investigated oficansolved.

When the instance orders the acquittal or the tiessaf the trial, the suspension of
the officer will cease, too. Consequently, the agffi will resume his activity and will be

! Law no 15 of June 21, 1968 - “Code of Romania’hlished in the Official Gazette no. 79 - 79 bisJahe 21,
1968, republished in the Official Gazette of Roraaart I, no. 65 of April 16, 1997, with furthepdifications.

2 Law no 286 of July 17, 2009 regarding the PenaleCpublished in the Official Gazette of RomaniattR®, no.
510 of July 24, 2009.
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remunerated for the period he was suspended. Rairceategories of public officers certain
regulations regarding the penal responsibilitytarke found in the Constitution.

Art. 72 paragraph 2 of the Constituttomentions that the senators can be
prosecuted and sentenced under penal accusatiodsdds that have no connection with the
votes or with the political opinions expressed whilxercising their mandate, but can be
searched, detained or arrested after having besna heithout the approval of the Chamber
they belong to. The prosecution and the appearandbe Court can be decided by the
prosecutor’s office of the High Court of Justicel@assation.

Paragraph 3 mentions that in case of flagrant o#endeputies and senators can be
detained and searched. The Ministry of Justice imithediately inform the President of the
Chamber with respect to detention and search. da ti@ere is no ground for such measures
the decision will be revoked.

Moreover, the Constitution of Romania stipulatescéal provisions with regard to
the penal responsibility of the President of Roraaall provisions are included in art 96
paragraph 1 that grant the Parliament the podsibbdiincriminate the President of Romania
- in the joint session of both Chambers - for hiigdason; in this case at least two thirds of
the votes of the deputies and senators will besscg.

Paragraph 3 also underlines the fact that frombtiveging the prosecution to the
President up to his dismissal the President wilelgally suspended.

According to paragraph 4, of the same article,dhmpetence of judgment will be
incumbent to the High Court of Justice and Cassatio

In art 109 paragraph 2 the Constitution includesvigions regarding the penal
responsibility of the members of the Governments ibnly the Chamber of Deputies, the
Senate and the President that can ask for the pamslecution of the members of
Government for the deeds committed during their adage If the penal prosecution was
asked, then the President of Romania can appraie shspension from office. When a
member of the Government is sent to the Court hauwmatically suspended. The
competence of judgment is incumbent on the HighrCafwustice and Cassation.

The cases of responsibility and the penalties aedpto the members of the
Government are regulated by a law referring to eponsibility of the ministries, as
provided by paragraph 3 of the above mentionedclartiFor the appliance of these
provisions on June 28, 1999 was adopted Law no-¥&§arding the responsibilities of the
ministries - published in the Official Gazette, Pamo 300 of June 28, 1999, including
further modifications and completions; it was réslghed in the Official Gazette Part | no
200 of March 23, 2007; these provisions set up ecigp penal regime concerning the
responsibilities of the members of the Governmentthie deeds committed against their
attributions during their mandate.

Conclusions

The penal responsibility of the public officer da@ cumulated with the disciplinary
responsibility that appears then when the publfcef committed a certain violation, and
with the civil violatiorf that means - in the idea of his Statute - theregjum of the prejudice
committed by him when exercising his job attribnSar connected with other prejudices he

! Constitution of Romania amended and completed Hey revising Law of the Constitution of Romania no
429/2003, published in the Official Gazette of Roima Part |, no. 758 of October 29, 2003, re-ptigiés in the
Official Gazette, Part |, no. 767 of October 31020

2 Civil responsibility appears in the following caseuiltily brought damages to the patrimony of sughority or to
the public institution the officer works in; legahd in due time return of the undeserved sumswedgpdamages
paid by the authority or the public institutionn the quality of a trustee - for a third person,tbe ground of a
definitive and irrevocable judicial decision. Seermin PredaMircea — Drept administrativ. Partea genedal
Lumina Lex Printing House, Bucharest, 2000, p. 448 next.
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made. Within each form of responsibility, for onedathe same illicit deed there cannot
cumulatively be applied two or more sanctions/ ftezgof the same nature.

We emphasizes the fact that the penal respongibilithe public officer cannot be
cumulated with the contravening one - which appéarcase they have committed a
contravention during and connected with their effituties, - as the same deed cannot be at
the same time violation and contravention.
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Abstract

The most important political discourses in the hontastory, many of them
transmitted during difficult times, talked not tbet public mind, giving them rational
explanations, they talked to the masses soul. Arad is the best word by which anyone can
reach to the masses’ soul than the wordGod?

Key words: religion, political communication, political discee,, civil religion.

Introduction

In July 2011, the Public Religion Research Insgitit partnership with Religion
News Service conducted a survey in order to medkarperceptions of the American public
over the religious beliefs’ of presidential candies.

A majority (56%) of the public says it is very imjaot or somewhat important for a
presidential candidate to have strong religiousidfsiregardless of whether those beliefs are
the same as their own. 70% of those who think thRama has the same religious
convictions as they do would vote him again foisfitency. 32 % of those who think that the
actual president has different religious convictothat theirs, would vote him again for
presidency.

The survey (1%-17" July 2011) was designed and conducted by Publigige
Research Institute. Results of the survey weredoasdrDD telephone interviews.

The political and sociological studies showed tAaterica is a place where one’s
beliefs about God are a significant component alydde, more than any other Western or
industrialized nation.

The need of religion

Religion is often used to provide answers to megajglal inquiry because faith
transcends positivist approaches to understand m@xygerience. The psychological need to
feel as if human existence has purpose is so fuedththat social structures are integrated
into existential schemas. Social identity theorgtain that individuals have a fundamental
need to feel cognitively connected to others. Tbisnection is primarily done through group
affiliation where in-group members share core valard beliefs. Individuals may affiliate
with numerous social groups as an expression amdation of their personal identity; this
would include both religious and political group$iese social spheres, to which individuals
belong, by their nature, overlap and influence anether. Therefore, it can be argued that
religious affiliation, or sensibilities, are inextably linked with political identity.
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As shown in the book of David Wetsgor us to understand the important role that
religion plays in American contemporary politicsdapolitical discourse, it is essential to
grasp how central a sense of human purpose anal gentity are to American culture. The
actual researchers in the field of political scEfntend to emphasize positivist approaches in
the examination of human action and behavior. Iftevel to make mostly positivist inquires,
guestions to which there is a predisposition talifig or fixing a definitive answer, strips
away meaning and purpose, essential to human natuperson’s view over the world
cognitively generates more metaphysical questibosiethe purpose of life.

Americans, in general, hold a paradoxical viewedigion. Rhetorically a separation
of church and state is considered essential. Aesudesigned and conducted by Public
Religion Research Institute between 1st — 14th Au@011 shows that nearly two-thirds
(66%) of Americans agree that it must maintairrigtsseparation of church and state

Despite this general opinion, religion profoundifliences public policy and daily
life and is so embedded in the American psyche tthetsymbiotic nature of the two goes
unnoticed and unexamined. Conventional wisdom heset a blind eye to the active role
religion plays in contemporary American politicsowever, image restoration research has
long argued that the character of a political cdat#i, which could include moral fairness for
office and religious affiliation, can be a compmadjiissue for voters and many serve as a
point of either acclamation or attack during anyegi campaign cycle.

As described in the bodkhe God Stratedyin A Pew Research Center study of 44
nations in 2002, for example, showed that relig®much more important to Americans
than to people living in other affluent nations.axg six out of every ten U.S. adults told
Pew researchers that religion plays a “very impuftaole in their lives. This roughly
doubled what was found in Canada, in Western Eyrapd in Japan and Korea. Even in
heavily Catholic Italy, fewer than three in ten pkosaid religion was very important. In-
depth analysis by Pew found a steady decreas¢izerts’ religiosity as a nation’s per-capita
income rose, with one exception: the United States.

Additional public opinion data among U.S. adultstimss these statistics. In survey
after survey, more than 90% of Americans say thaiete in God or a universal spirit. In
the words of pollster George Gallup, Jr., “so maegple in this country say they believe in
the basic concept of God, that it almost seems eessary to conduct surveys on the
guestion”. Further, large majorities of Americanultsl have integrated elements of faith into
their daily experiences.

On a consistent basis, roughly 70% say they pragraétimes a week or more, and
about 60% claim that faith provides a “great deal™quite a bit” of guidance in their day-
to-day lives. Similar results can be found in ttenfcdence of U.S. adults about their
religious beliefs: nearly 90% consistently say #ver doubt the existence of God”, and
slightly more than 80% consistently say that peayilebe called before God on a judgment
day.

In short, faith runs wide and deep in Americaslperhaps inevitable that religion
and politics have converged now and again in UisSoly.

! David WeissWhat democrats talk about when they talk about Gekigious communication in democratic party
politics, Lexington Books2010.
*http://publicreligion.org/site/wp-content/upload31A/09/PRRI-Brookings-What-it-Means-to-be-American-
Report.pdf. Results of the survey were based dnguiél (Spanish and English) telephone intervieasdaicted
between August 1, 2011 and August 14, 2011, byepsibnal interviewers under the supervision of @ioas in
Research. Interviews were conducted by telephormgra random sample of 2,450 adults 18 years obagéler

in the continental United States (804 responderte mterviewed on a cell phone).

% David Domke and Kevin Codhe God Strategy. How Religion Became a Politiceidén in AmericaQxford
University Press, 2008, p. 10-11.
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Religion and political identification, in Americapublic sphere, can't be
compartmentalized. “The right to be” it's essentiala democracy The concept of a
meaningful existence is an existential one thaddifegitimization through praxis. Thus, a
political theology is created, where the systengofernment is seen as a mechanism to
protect the human element. Such a political theotan be reduced to absolutes. The human
mind feels no dissonance with the scientific/religs tension because it allows for the
reverence and protection of the individual anddniker purpose in life by the government.

The religion is essential to American democracyalbse the business of politics
needs a semblance of morality to make it palatdblghe citizenry. Although moral
judgments often find their roots in religion, théseenough universality among religious
beliefs and value system to sustain such a dempogatizens need to believe that they have
some influence over government — and religion imechanism by which that can be
accomplished.

For good or for ill, God has always been a partAaierican politics. Religion
formally entered the U.S. presidency at its inaaptwhen George Washington, in his 1789
Inaugural address, declared that “it would be padylimproper to omit in this first official
act my fervent supplications to that Almighty Beingno rules over the universe”. In the
years since, presidents have spoken of a higheepgwayed and been prayed for, sought
divine favor for America, and expressed gratituaieprovidential outcomes. This confluence
of faith and American politics has commonly beeltech“civil religion”, a phrase coined in
the 1960s by sociologist Robert Bellah. Buildingonpideas of earlier philosophers and
thinkers, Bellah defined civil religion as “a seft leeliefs, symbols, and rituals” through
which a society “interprets its historical expedenin light of transcendent reality”. In
general, civil religion in America has been pereéiv-by many scholars, at least—to be a
benignly symbolic practice, without distinctly paetn motivations or implications. But
something profound has changed in recent decades.

What is God Strategy?

In 2008 David Domke and Kevin Coe published thedolb called “The God
Strategy. How Religion Became a Political WeaporAimerica”. The book offer a timely
and dynamic study of the rise of religion in Amaric politics, examining the public
messages of political leaders over the past sexfamtyyears — from the 1932 election of
Franklin Roosevelt to the early stages of the 20@8idential race. They conclude that U.S.
politics today is defined by a calculated, deliberaand partisan use of faith that is
unprecedented in modern politics.

Sectarian influences and expressions of faith reweays been part of American
politics, the authors observe, but a profound chamarurred beginning with the election of
Ronald Reagan in 1980. What has developed sinc@dsholds-barred religious politics that
seeks to attract voters, identify and attack engnma@d solidify power. Domke and Coe
identify a set of religious signals sent by bottp&aicans and Democrats in speeches, party
platforms, proclamations, visits to audiences dthfaand even celebrations of Christmas.
Sometimes these signals are intended for the eyeas of all Americans, and other times
they are distinctly targeted to specific segmeriitthe population. It's an approach that has
been remarkably successful, utilized first and neodensively by the Republican Party to
capture unprecedented power and then adopted bRehwcratic Party, most notably by
Bill Clinton in the 1990s and by a wide range offixrats in the 2006 elections.

! Rocco Gangle, Jason Smick, Political Phenomenol&gglical Democracy and TrutiRolitical Theology, Vol.
10, no. 2 (2009).
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“For U.S. politicians today, having faith isn't emgh; it must be displayed, carefully
and publicly. This is a stark transformation inemetcdecades”, write Domke and Coe. The
book was very successful among politics researdmgeligious leaders as well.

So, how the two authors describe the “God strategy”

“On issue after issue, U.S. public debate todajudes—and often is dominated
by—faith-based perspectives espoused by politicatlgpt individuals and organizations.
Religion has always been part of the political eMbin the United States, but it is now a
defining fault line, with citizens’ religious affities, regularity of worship, and perceptions
of “moral values” among the strongest predictorgp#sidential voting patterns. Political
leaders have taken advantage of and contributéldetse developments through calculated,
deliberate, and partisan use of faith. In theirkpd@avid Domke and Kevin Cdeall this the
God strategy.

Central to this approach is a series of carefuligfted public communications
employed by politicians to connect with religiousigclined voters. Sometimes these
religious signals are intended for the eyes and eball Americans, and other times they are
implemented in targeted ways, as veritable ,dogstds” that only distinct segments of the
population fully receive. In combination, these a@zhes seek to entice both the many
religious moderates who want leaders to be contitatavith faith, as well as devout
Protestants and Catholics who desire a more intinahvergence of religion and politics.
The God strategy moved to the fore in 1980 andhényears since, politicians, especially
those in the Republican Party, though Democratsave responding in kind, have utilized
and refined this model to accrue political capiald transform the role of religion in
American politics.

As the two authors mention, at the heart of the &oategy have been four signals:
(1) Acting as political priests by speaking thedaage of the faithful; (2) Fusing God and
country by linking America with divine will; (3) Ebracing important religious symbols,
practices, and rituals; (4) Engaging in moralityiizs by trumpeting bellwether issues

In combination, these signals have provided a cdimgesynthesis of faith and
politics that appeal to many Americans - especidliyt not only, Christian fundamentalists,
conservative evangelicals, and conservative Catholi

God in American Presidency Discourses

Invocations of God and faith function as a cruciayndational signal for political
leaders trying to communicate their beliefs andvaare religiously inclined Americans that
they share their world view.

In particular, an ability to speak the languagebefievers can be powerful for a
president, who is frequently in the spotlight asdnmost commonly called upon to be
America’s “high priest” in times of crisis, natidrnzelebration, political turmoil, or tragedy.

How often presidents have invoked a divine entityhieir public communications?
Domke and Coe made a research on this niatter

Their reading of every word of these speeches fegtethat presidents from
Roosevelt in 1933 through Jimmy Carter, who exdéite in 1981, invoked God in roughly
half of their national addresses. There were soiffierehces: most notably, John Kennedy,
Richard Nixon, and Carter were half again lowethair invocations of God. Nonetheless,
the fundamental trend is apparent: explicit invimoat of a higher power have been a regular
feature of the American presidency.

! David Domke and Kevin Codhe God Strategy. How Religion Became a Politicabjdén in AmericaQxford
University Press, 2008.
2 |dem, p. 33.
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In their presidential addresses to the nation, RbR&agan invoked God 96% of
the time, George H. W. Bush did so at a 91% cliil, @inton came in at 93%, and George
W. Bush (through six years of his presidency) fokad suit 94% of the time. Since the mid-
1970s, invocations of God have become a fixtur@rmerican presidential addresses, every
bit as de rigueur as the band striking up “Hailthe Chief” to announce the arrival of a
president.

The trend lines show a marked increase in the velofmexplicit language about
God in the presidency since 1981. Figure 2 showthleafour most recent presidents invoked
God far more than previous modern presidents, dégss of the speaking context. Looking
at the entire collection of addresses, the highestn among the first eight presidents—by a
sizable margin—was Harry Truman with 1.87 referertoeGod per address.

Beginning in 1981, the means were 2.7 for Ronaldgae, 2.2 for George H. W.
Bush, 1.89 for Bill Clinton, and 3.2 for George ®Bush. Inaugural and State of the Union
addresses reveal a similar pattern, but with ctergiy more God invocations—an outcome
suggestive of the political capital thought to aeckith such language. Again, in the first
group of presidents, Truman was the high-water mavkraging 2.86 references to God per
address. Beginning in 1981, the means elevated8tdos Reagan, 4.5 for the elder Bush,
2.89 for Clinton, and 5.3 for Bush the son. Forhbmend lines, presidential invocations of
God in a typical address 1981-2007 were more thaubld the average for addresses
delivered 1933-1980.14 The data in Figures 1 aritleh, show that the election of Ronald
Reagan was a watershed moment. It's not that épinguage about God entered the
presidency in 1981; it's that with Reagan explieihguage about God became publicly
embedded in the presidency—and, by extension, $ pblitics.

| think that | can’t conclude this paper beforeiveggsome examples of historical
discourses sustained by the American Presidents.

A very important speech was Franklin Roosevelt Pekrbor Address to the
Nation. Roosevelt requested a declaration of wairsg Japan from Congress on December
8, after Pearl Harbor was bombed on December 7,.194

The following evening he spoke to the nation in arfiehis fabled fireside chats.
Roosevelt began by detailing the state of relatletsveen Japan and the United States and
the record of Italian, German, and Japanese aggnesser the previous decade. As a result
of these developments, he said/é¢ are now in this war. We are all in it—all theyw&very
single man, woman, and child is a partner in thesmmemendous undertaking of our
American history” He then spent most of the address on the platieedéderal government
and responsibilities of U.S. citizens. It was nattiluthe final word of the speech that
Roosevelt explicitly invoked God. He closed witlesk words: \We are going to win the war
and we are going to win the peace that follows. Amdhe difficult hours of this day—
through dark days that be yet to come — we wilvktimat the vast majority of the members
of the human race are on our side. Many of them faglating with us. All of them are
praying for us. For in representing our cause, vepresent theirs as well—our hope and
their hope for liberty under God”.

Sixty years later, when terrorists attacked theté¢hiStates in 2001, George W.
Bush formally addressed the nation via live televighree times in the space of nine days:
from the Oval Office on the evening of Septemberdtlthe National Cathedral as part of a
memorial service on September 14, and before & geission of Congress on September 20.
All three speeches invoked God a number of timesS@ptember 11, Bush spoke for only
five minutes, concluding with these worg$onight | ask for your prayers for all those who
grieve, for the children whose worlds have beerttehed, for all whose sense of safety and
security has been threatened. And | pray theyheilcomforted by a power greater than any
of us, spoken through the ages in Psalm 23: Evength | walk through the valley of the
shadow of death, | fear no evil, for You are with. mhis is a day when all Americans from
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every walk of life unite in our resolve for just@ed peace. America has stood down enemies
before and we will do so this time. None of us &ltr forget this day. Yet, we go forward to
defend freedom and all that is good and just in world. Thank you. Good night and God
bless America!”.

Three days later at the National Cathedral, onyathiat he had proclaimed to be a
national day of prayer and mourning for the victiofishe attacks, Bush overtly invoked God
and quoted biblical texts several times. He coreduthis way:,On this national day of
prayer and remembrance, we ask almighty God to hateer our nation and grant us
patience and resolve in all that is to come. Weyphat He will comfort and console those
who now walk in sorrow. (...) May He bless the sofilthe departed. May He comfort our
own, and may He always guide our country. God bdessrica.”

Finally, Bush spoke before Congress and the natioSeptember 20 in an address
watched by 82 million Americans, the largest audéefor a political event in U.S. history.
The speech ran 3,013 words, two words fewer thars®elt’s fireside chat 60 years earlier.
Bush began by thanking U.S. allies, American famsiliand Congress for their support and
perseverance in recent days — including, he noBmhgress’s singing of “God Bless
America” on the steps of the Capitol. The presidinen offered an explanation of who the
terrorists were, why they had attacked the UniteedeS, and what steps the government and
citizens would or should take. Along the way, henied the conflict in distinctly religious
terms by twice referencing “Allah” almost certairtlye first time that the Muslim word for
God had been invoked in a U.S. presidential addfgshe end, Bush declaretfhe course
of this conflict is not known, yet its outcomeastain. Freedom and fear, justice and cruelty
have always been at war, and we know that God isneatral between them™He then
added,"Fellow citizens, we'll meet violence with patigostice, assured of the rightness of
our cause and confident of the victories to comall that lies before us, may God grant us
wisdom, and may He watch over the United State@noérica”. Recall that after Pearl
Harbor, Roosevelt spoke to the nation once andkied@od one time. In the days following
the 2001 terrorist attacks, Bush addressed theméiree times and invoked God more than
20 times in those speeches.

Conclusions

When the political environment is dominated bygielus language, symbolism, and
concerns, church-and-state separation begins tofdesign. At best, this principle soon
seems a noble but impractical notion; at worsdpjpears a mistaken illusion. Either of these
outcomes puts at grave risk the American experirmegdémocracy.

History has shown with tragic consistency that ittonate a relationship between
religion and politics can do irreparable damagkedth — from the crusades of medieval times
to the terrorism of modern times. Constant usehef God strategy by political leaders
encourages just such a relationship.
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Abstract

The hereby survey sets its goal to analyze theinvesich the issue of good morals
is mirrored within the new civil law of Romania,nsidered as an element limiting the
principle of civil judicial deeds as well as theeidification of circumstances where the law
giver has understood to rule expressly the neasbserve the good morals while acquiring,
assuming and exercising rights and obligations lagipg judicial deeds.

Key-words: civil judicial deed, good faith, moral directions.\judicial directions,
illegal and immoral cause.

Introduction

Considering the truism that all that is moral issfu the civil law directions
comprise two classes of directions: mandatory aispasitive. Surely, for as much the
mandatory directions pertain to the objective laley observe by themselves the good
morals too. On the other hand, in terms of dispesitirections, the civil law directions
cultivate the parties’ freedom of will, contractfededom; this means that they can derogate
from these, but with the observation of two bouretarmandatory directions — of public
order — and good morals.

Moral consists of a body of ideas, precepts, ruggmrding to good and bad, to
honest and dishonest, to just and unjust.

Moral, viewed as a system of directions, is bagashuhe intimate conviction and
the individual consciousness of each person wiisrher own behaviour. The motive of the
moral direction consists of the person’s duty taigatself. People relates their behaviour to
the moral value of good and bad, from which derimeswell the determination of such a
behaviour as moral or immoral. Therefore, morallides as fundamental values the
principles of good, justice and truth, elevated dafénded by right.

Moral directions are provided with sanctions of #ane nature, sanctions which
may be exterior of the subject, for example thelipulpprobrium, or they may be interior,
thus occurring within the subject’'s consciousngsggese, and we can list here some of them:
sorrows, regrets, remorse, consciousness scrupdesthers.

* University Lecturer, Candidate to Ph.D,, Agoraiugmsity of Oradea, Faculty of Law and Economicawl
Department, e-mail: raduflorian@rdslink.ro;
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The most majority of human manifestations are icoagance with conduct rules
and this is a conformist behaviour, but also thera series of attitudes that are diverting
from this line and come in conflict with these myléhus being called a non-conformist
behaviout.

Considering the doctrine, the following resemblanaed differences between the
moral and judicial direction$:

a) Both moral and law represent a body of behawilinections.

b) Moral directions in a society are not necesgarniitary. They change according
to the social group, the national, social, religiozollectivity. There are no
absolute moral values, as they change with everipghewith classes (even
during the same period), with social or professiaasegories.

¢) The law though is and must be unitary securingigue judicial order within the
society in a given country.

d) The moral directions have a spontaneous charaste¢hey emerge — the law
directions represent the outcome of a consciousaghized creation.

e) The close bond between moral and religion, #gioa has consecrated the
ethical precepts and several social institutiori®e @evelopment of law entailed
the desecration and secularization of institutidng, the process differs from
religion to the other. The Islamic judicial systefiaor, example, is still nowadays
greatly influenced by the religious moral. Korarbagh “the holy book” and the
“code” of Islamic people.

f) Considering the sanction, the difference betwlegnand moral is noticeable. The
laws directions may be secured by the coerciveefast the state, moral
directions have the sanction of: public opprobriungrginalization, disregard,
regret, and remorse. The effectiveness of the memaktions relies on the
related person’s moral profile.

g) Numerous directions with similar content havéhbe moral and a judicial nature.
For example, besides the penal directions requithrey persons to show a
respectful behaviour towards the others’ life, digand property, there are also
directions comprising a highly moral content. Thrersgth of the law lies both
within its logical, rational justification and itsioral approval and support. Or:
every injustice is implicitly immoral.

h) Nevertheless, there are moral directions ofutticjal relevance (i.e. friendships
or the relationship between spouses up to a ceptaimt), as well as vice versa
(for example, certain procedural, technical or aigational directions).

The new Civil Code, effective on thé& af October 2011, according to the law of its
implementation no. 71/2011, reproduces the prorgsiocluded within the Romanian Civil
Code inured in 1864, providing the same way astlohihe free of will within the judicial
deeds besides the compulsory directions, the gawmdlsmas well.

Thus, we notice the regulation included in thecttill of the new Civil Code
according to which “It may not be derogated by @mtions or unilateral judicial deeds from
the laws of interest for the public order or frome tgood morals”. The same regulated one is
reproduced as well within the agreements issuerditipto the article 1169 of the new Civil
Code, where the parties are free to place all kihdgreements and define their content,
observing the law, the public order and good morals

The same limitation of judicial will in the issué jodicial deeds exist expressly in
relation with the judicial deeds by which the exsecof the ownership is limited. Thus,

! Laura-Roxana Popovici@Griminal Law. The General ParPRO Universitaria Publishing House, 2011, p. 7
2 Gh. Bobg, op. cit, pp. 226.
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according to the article 626 of the new Civil Cotthe owner may consent to its right by
judicial deeds, provided that it does not violdte public order and good morals”.

Whether in the former Civil Code the good faitHddito be defined, within the new
Civil Code we notice the regulation included in #récle 14 which explaining the good faith
relates, naturally, to good morals, stating thaetg natural or artificial person must exercise
its rights and observe its obligations in goodhaih compliance with the public order and
good morals”.

Therefore, in order to secure the recognizancepaatection of the right as civil
subject, its holder must exercise its rights acogrdo the compulsory directions and the
good morals.

Consequentlyper a contrarig we derive as well the definition of bad faith wihi
according to the article 15 of the new Civil Codmnsists of the purpose of injuring or
damaging another excessively or unreasonably, @onto the good faith.

A new provision that has never existed before withie civil law is included in the
article 60 of the new Civil Code providing that theatural person has the right to dispose of
itself, provided that it does not violates the osheights and liberties, the public order and
the good morals”. We appreciate that the text eslab the person’s right to give up on,
respectively to acquire new capacities, featur#ferdnt of those possessed at its birth. For
example, a natural person may give up on an orgasate from death another person (a
kidney), the right to donate blood, of being sarddter different tissues to reimplant them in
other parts of the human body to mitigate the ¢dfenf aging or simply for curative
purposes. While in the same situation, it is torapph how the person’s right to change its
gender, or to have homosexual relations etc. ietatéhe good morals.

Good morals occur for the first time in our lawaabmit as well as for choosing the
child’s forename; the registrar is not allowed ¢gister indecent, ridiculous and other alike
forenames, potentially having an impact on the ipubtder and good morals or child’s
interests, as appropriate.

On the issue of allowance obligation we notice atferences to the good morals.
Thus, the person severely in fault towards the @erequired providing the allowance, in
contradiction with the law or good morals will rze allowed to pretend any allowance.

It is clear that within the new Civil Code the cdtimh of observing the good morals
is preserved both in relation to the object andctingse of the civil judicial deed.

Thus in the article 196 paragraph letter c of teevrCivil Code it is set that the
invalidity of the artificial person appears amontheay, also when the field of activity is
illegal, in violation of the public order or goocbnals.

According to the article 1009 paragraph 2 of thev ii&vil Code, it is considered
void every testamentary provision which among atties in violation of the public order or
good morals”.

Within the same setting we find as well the prawisin the article 1225 paragraph 3
in relation with the validity of the object of tledicial deed according to which “the object
is illegal when it is prohibited by the law or véés the public order or the good morals”. A
peculiar application of this principle we find it the matter of company trading articles of
incorporation, in which regulation it is expres&ijpulated, according to the article 1882
paragraph 2 of the new Civil Code that “Every trgdcompany needs to comprise a defined
and legal object, in compliance with the publicerdnd the good morals”.

The text of the article 1126 of the new Civil Cddeelation with the validity of the
cause secures the replacement of the former ag@eof the Civil Code stipulating that the
cause needs to exist, to be legal and moral.

The sanction occurring due to the violation throygticial deeds of the good
morals may not be other than the absolute nullikjnig into account the way of drawing of
the directions regulating the observance of thedguoorals.
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These directions being compulsory, according toattiele 1255 paragraph 1 of the
new Civil Code will entail the absolute nullity ¢fie whole judicial deed, provided that
through those items violating the good morals Haeen essential for its drawing or provided
that in the absence of those items considereddiatei the good morals the civil judicial
deed would not have been drawn.

Once the new Civil Code became effective, finalhe tallowance agreement
benefits from a special regulation. If up to thgulation of the allowance agreement, the
doctrine and the experience hardly permits orlahelpossibility to terminate the allowance
agreement upon the debtor’s initiative requiredptovide the allowance, in compliance
withy the new regulations (art. 2263 paragraph 2hef new Civil Code) and the debtor
required to provide the allowance may demand inrtcthe termination of the allowance
agreement when the behaviour of the other partyemakpossible the execution of the
agreement within the conditions observing the goodals.

As it was judiciously ascertained in the doctrimejudicial deed may not be
nullified for violating any ethical precept, sintevould mean to eliminate the limit between
law and moral, which is neither necessary or ptessib

Nevertheless the judicial deeds vexing the so@thics will not be validated by the
Romanian civil law or the legal court. For exampteis the case of those agreements by
which, in exchange of providing a convenience, imgévidual seeks to establish or preserve
certain concubinary relationships; the conventignbich someone would commit to carry
out a violation; the marriage brokerage agreenimntyhich a person willing to get married,
undertakes to pay a certain amount of money t@#son intermediating the marriage, the
agreement by which in exchange of a certain amo@imhoney one person benefits from
sexual services, etc.

Analyzing the degree in which a civil judicial deeddcompatible with the good
morals, the legal court challenged to pronouncevtility of the civil judicial deed will
refer to the cause of the civil judicial deed coisipg two elements: the immediate goal as
an abstract element, objective, intrinsic and ialde within the same type of deed or
category (within the purchase agreement, the cadle immediate goal sought by the seller
consists of the mental preconfiguration of the exea by the buyer of the correlative
obligation — paying the price); the immediate gmathe defining motive which is a concrete
item, variable not only within the same categoryutficial deeds, but also from one judicial
deed to another, consisting of the real motivatiba,parties’ action impulse.

Judiciously, it was ascertairfethat when it is alleged the illegality or immotglof
the cause related to a judicial deed, it must Iséindjuished between the deed by onerous
titte and the deed of voluntary consequences. Thithjn the deeds by onerous title, the
immediate goal, the illegal or immoral defining et entails nullity provided that it is
known or could have been known by the other pdsty, aecuring preference to the principle
of necessity of the dynamic security of the civitcait. Within the deed of voluntary
consequences, especially in the matter of munifieeit is enough to entail the nullity so
that the illegal or immoral mediate motive to eXisim the part of the person commanding
it, even if the gratified failed to know the saieffithing illegal or immoral motive.

Conclusions

As a conclusion, the regulations in relation whk good morals, meaning the rules
of social cohabitation represent a needed corredivhe parties’ behaviour included within
a certain judicial deed meant to secure the undachggeservation of the society moral
consciousness.

! Doru Cosma -General Theory of the Civil Judicial Deg8cientific Publishing House, 1969, pp. 103.
2Tr. lonacu, Civil Law Treatise, tome |, Academy Publishidguse, Bucharest, 1967, pp. 265.
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Abstract

Treaties normally cease under their own arrangemeiihe end of a treaty can
result either from special agreements of the partigom legal developments outside or
within the Treaty or even procedural aspects (eenyarrival to legal term, disappearance
of initial circumstances, impossibility of perforn@e or material breach of the Treaty).

Key-words: international treaty, Vienna Convention of 1969.

Introduction

The initial concept and law of the internationagdties was customary for the most
part of the past, but major achievements have bbeste when all those disparate rules were
codified by the Vienna Convention of 1969 on the Il International Treaties, which
entered into force in January 1980. Based on tlusv@ntion’s dispositions, we could define
the treatyasan international written agreement, whether embddiea single instrument or
more related instruments and whatever its nameascluded between two or more States or
other subjects of law International and governedrigrnational law, meant for them to set
obligations and recognize reciprocally rights, irrder to rule over their respective
international relations

Stages of the life of a treaty depend largely am whllingness of member States
attitude towards them, but, in order for them toaseuseful for the international society as
they are meant to (based on the fact that, dugérific configuration of the international
society, the treaty is the main tool through whicternational law is set), there must be
some specific conditions ruling the end of thos¢riments.

There are two main causes for terminating a tre@tge is related to the quality of
the consent and will not make the object of thegmestudy and the other will be related to
all other causes of termination. It will therefobe necessary to distinguish here between
situations of temporary cessation of operation dfemty - suspension and situations where
there will be termination of the same — extinctiaith their respective legal consequences
(whilst suspension simply puts the treaty on holdaf certain period of time, extinction
means the complete disappearance of the Treaty tlwnlegal order). We will also,
indirectly, analyze concepts like revision and admeant of treaties as a way to avoid the
extinction of these and adapt them to changesdnrtternational environment in which they
function.
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I. The end of treaties by the will of the parties

This objective can be expressed either in theytigself (A) or subsequently (B).

A. Ending conditions expressed within the Treaty

The Vienna Convention of 1969 sets some speeifiecnents, with regard to the
following termination possibilities:

- Arrival of the term the treaty sets the date of termination of ifees most often with an
evergreen clause, with or without time limit;

- Execution:the treaty may be extinguished simply by whati been complied with;
-Termination clausethe treaty can end upon emergence of a subseqoedition set by the
treaty's dispositions, but it is quite exception@his may include, among others, the
stipulation that the occurrence of a hypotheticaind may terminate the treaty;

- Denunciation of the treaty or withdrawal of oneropre partiesas provided by art. 56 of
the Vienna Convention, this manifestation of thdateral will of either party to the treaty
must be provided either expressly or implicitly the other parties and follows either the
implicit nature of the institution of the partigstent or "the nature of the treaty". The
denunciation or withdrawal is generally regulatedte treaty. These rules may concern the
specification of the body which will be notice @frinination, the determination of the date
from which the termination is possible and the mimin notice period for the effective date
of termination and the consequences of the termimafnother important aspect is the spell
of the treaty when the number of terminations eslse® certain threshold, which allows a
treaty which entered into force to still remain gi®nal even for a smaller group of States
than when it entered into force initially, allowirlge treaty to fulfill its goal as instrument
regulation international relatiohs

- Revision and amendment of the tredhe transformations of the international context c
be reconciled with respect to treaties, provideat they are timely adapted as to meet again
appropriate conditions. These adaptations may e maovided that the parties agree that,
in some cases this can be cause for problems. wihide issue will be in a theoretical
context defined both by the necessity of adaptinghtanging circumstances treated, but also
by the need to preserve legal certainty in relatibetween states. With this in mine, one
must stress out the fact that provisions of thatyréself may determine the standards of the
initiative, the development and entry into forcetlod revision or amendments and also the
problem of the minority in multilateral conventiomscase of such modifications. As such,
the proliferation of multilateral agreements has tie admit the fact that amendments can be
implemented by agreement without the involvemerdloParties.

The problem then is to know what will happen to #mall amount of minority
States that have not voted, or voted against gagytrevision. The problem can be solved in
different way$:

- either the Member States of the minority carlarmer be bound by the amended
treaty, based on the fact that they signed thatytrieased on their free will and therefore the
treaty ends for them;

- either the revision or amendment is bindingabirstates, even those who have not
accepted, based on theetta sunt servandaoncept.

B. Termination of the Treaty following a subsequentigreement.This agreement
may be express or implied. Based on the art. 38e#/ienna Convention, an agreement on
the abrogation of the treaty puts an end to ithin case of a multilateral convention, some

1 This principle was laid down by art. 55 of theehiha Convention of 1969, which states thatléss the treaty
otherwise provides, a multilateral treaty does teminate by reason only that the number of parfidis below the
number necessary for its entry into fdkce

2 As per art. 30 § 4 and 40 § 4 of the Vienna Cotiua of 1969 and art. 108 of UN Charter.
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grades are needed as, based on the art. 59 mehtadreve “a treaty is considered as
terminated if all Parties to the treaty concludeldtar treaty relating to the same subjects”
and if it results that the latter is otherwise blshed that the parties intended that the matter
should be governed by that new treaty, or if trevigions of the later treaty are incompatible
with those of the earlier one, it will be impossilib apply both treaties at the same time and
the earlier treaty should be considered as onlpended if it appears from the later treaty
that this was the real intention of the partieswdeer, if the new agreement is not reached
between all parties of the primitive one, then thgginal agreement remains valid,
theoretically, between the States which have noepted the new oheWhen atacitus
agreement appears, the positive law does not sedwe tlefinitively set as the concept of
disused treaties (by non-application), generallgsdoot appear as an accepted cause for the
termination of treati€&s However, one can observe lately that the case Haw been
guestioning itself whether this attitude of silerazed lack of interest of the State towards a
specific treaty does not amount to a waiver of bleaefits that had been granted in that
specific treaty. This is why the newly establislieaot to admit a formalistic conception of
the consent, whether it's related to the enteritg & commitment on jurisdiction and
admissibility or to the extinction of a treaty as per art. 58fbthe Vienna Convention.
Finally, the case law admits that the conduct efglarties may sometimes be the source of
an amendment to an agreenient

Il - Extinction of the treaty outside the will of the parties

There are various ways of extinguishing are allowadtomarily. Some can arise
from the behavior of the parties, unilaterally (Ajhers can be influenced by external facts

(B).

A. State's unilateral actions

The problem that arises at this level is wheth&tate has the right to exit a treaty
regime by a unilateral act. Normally, a State may withdraw unilaterally from its treaty
obligations, as this this principle was stated8@ 1 by the London Protocol on the Black Sea
which wrote: there is an essential principle of internationaMiathat no power may
withdraw from a treaty commitments nor change #rens, as a result of a concurrence of
the contracting parties, through a mutual agreerieRibwever, one State may waive the
benefit of a treaty but this waiver normally ne¢dde enshrined in a treaty, but it can also
arise from under a unilateral act, which must, imgple, be express, in order to avoid
practical difficulties of the waiver.

B. Other circumstances of termination of a treaty

The question treated here is the end of a tredkywing an event, other than the
agreement between the parties or the terminatiotheftreaty, which had the effects of
rendering that treaty obsolete. One major prindi@ee is that the lapse is not presumed and
can only be recognized in certain specified cirdamses, as follows:
- Disappearance of an essential element of the trethty treaty may become obsolete,
unenforceable, due to total and permanent losiseobbject, the rights and obligations of the
Treaty.This issue was raised concerning the lapse oftiéseaontaining a clause for

1 Idem as above.

2 See Court of Justice of the European Communieg @a71 of 14/12/1971, Commission vs. France.
3 ICJ judgment of 26 November 1984 in the “Casmitifary activities in Nicaragua”.

4 Arbitration decision of 22 December 1963 regaydire “French-American air agreement”.

5 As per art.61 § 1 Conv. Vienna 1969.
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compulsory jurisdiction at the time of the diss@uatof the PCIJ in April 1946. The solution
adopted was found under the Vienna Convention rgfathat if the impossibility is
temporary, it may be invoked only as a ground tmp&nding the execution of the tréaty
- "Rebus sic stantibus" clausé: was often argued in the International Law atleat the
occurrence of a new circumstance, changing the ittonsl existing when the treaty was
initially concluded, would be enough to end thataty. This concept is known under the
name of the rebus sic stantibusclause, a term derived from the Latin adagententio
omnis intellegitur rebus sic stantidusneaning that any agreement is supposed to heee b
designed according to the state of things. Sddfgarties agree to consider that the change
of circumstances is such, the treaty loses all gaepThe doctrine proposed some solutions,
according to which the existence of the clausbUls sic stantibtiswould be the concrete
manifestation of the state of necessity (for itpparters such as Jellinek and Anzilotti (the
latter citing Grotius and Vattel). The opponentschs as Bruno Schmidt and Arrigo
Cavaglieri, stated, during the period 1920-1938{ this clause had a major disadvantage, as
it went against thépacta sunt servandaprinciple and, moreover, this clause eventually
lacked the concept under the principbihio juris juris sive necessitatis

Also the positive law had some saying on that maltet one must distinguish in
this area on whether one is located before or dfterVienna Convention of 1969 on the
International Law of Treaties. Before the Viennan@ention the clauserébus sic stantibus
was often mentioned in international practice, @®e have seen a sort of evocation of that
principle in Article 19 of the League of NationscBavhich stated thatttie Assembly of the
League may, from time to time, invite membersettdmpany to conduct a further review of
treaties which have become inapplicable and ofrirtBonal conditions whose continuance
might endanger the peace of the wbrldfter the Vienna Convention entered into forite,
art. 62 regulates precisely the concept of "fundaaiechange of circumstances” as potential
cause of the end of the treaty as it states @hdtiidamental change of circumstances that
occurred from those existing at the time of thectusion of a treaty which had not been
foreseen by the parties cannot be invoked as guod terminating the treaty or to
withdraw, unless the existence of these circumstmonstituted an essential basis of the
parties' consent to be bound by the treaty, and this change has the effect of radically
transforming the nature of the obligations stillie performed under the tre&fy
- Violation of the treaty by one partyn the private law area, there are usually provisi
relating to non-execution of contracts, which pdevthat a violation thereof shall nipiso
factolapse the agreement. Generally the case is brdngfbte the judge who will decide the
dispute either by ordering the defaulting party dmecute the faulty obligation, or
pronouncing the termination of contract. At the saime, in the international law area, the
effects of treaties violation will be much morefuidlt to treat, because of the exceptional
and not systematic intervention of judicial bodiasinternational relations, because the
principle of state sovereignty, as internationalirt® have a rather secondary role. In this
way, at the international level it is assumed ti&t contracting party may still invoke the
treaty despite the violation by the other partplthough the treaty can be however
unilaterally terminated for the breach of the tyeby the other party, it seems that the
exception hon adempleti contractus excepties limited to agreements with mutual
exchange of benefits.

1 Lawful conviction of the right and/or the need.

2 The issue of change of circumstances was laiordefie ICJ in the Case of fisheries between theabi&KIceland,
and in its judgment of February 2, 1973 the Copptesred to consider that the application of therthef changed
circumstances does not automatically render vadrisaty, but only the possibility to apply for igen.

3 At the Nuremberg trial, the Germany's violatidritee Kellogg-Briand Pact of 1928, prohibiting thee of force,
was not considered to have resulted in eliminatiegegal obligations resulting therefrom.
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The Vienna Convention distinguishes under art. &Wben the material breach of a
bilateral treaty by one party, which entitles ththev to invoke the breach as a ground for
terminating the treaty or suspending its operaitiowhole or in part, and the material breach
of a multilateral treaty which may be a cause tdltor partial suspension from all parties or
in respect of the offending party. As such, a maldrreach shall mean either a rejection of
the treaty, not sanctioned by the Convention oiotation of a provision essential to the
accomplishment or purpose of the treaty. Howewer,68 § 5 specifies that these rules do
not apply to provisions regarding the protection of the humamnspa contained in treaties
of a humanitarian character, in particular to preiens prohibiting any form of reprisals
against persons protected by such tredtiés order to let the treaty fulfill its sociologal
purpose, the Vienna Convention lies under art.h@6piossibility of a conciliation procedure
in disputes on this point.

- Violation of an imperative (or peremptory) norrhioternational law jus cogeny: the
article 64, without precisely defining this notiostipulates the fact that any treaty that,
during its lifetime, enters into conflict with suahnorm, will terminate automatically.

Conclusions

The international treaty represents the backborteefnternational society and, as
such, it should be at the same time, easily amdadab order to concur to a globalized
context, permanently changing, but also to be ptetefrom potential misconducts by State
Parties in terminating an agreement. The ways dingna treaty shown above confirm this
double need of protection of this institution whieh of paramount importance for the
international society.
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Abstract

The present paper aims at analyzing the Romanigrens’ migration fluxes before
and after Romania’s joining the European Union. diso focuses on viewing the
consolidation process of the institutions that @mecharge with immigration issues, with
making the European Union Eastern border more secur the Romanian sector and with
the implementation of the community Aquis stipdlatethe SCHENGEN Agreement.

Key words: migration, UE enlargement, borders, SCHENGEN, asylu
immigrants, emigrants, SIS.

Introduction

The geopolitical events that occurred on the mad @89 Europe have led to in
depth system changes: i.e. the political, social asonomic systems in Romania. Transition
from a totalitarian political system to a democrasocial system took place through an
evolutionary parallelism which alternated betweesveloping the Romanian society and
adaptation of the legislative mechanisms to buikhe State of Law" with democratic
meanings. In the past 20 years, Romania has almostpletely changed the national
legislation starting from substantial changes brbtitp the Constitution and ending with the
rules of law enforcement. The legislative framewaorkRomania was adapted to the
standards and the EU Directives, and after intemmatin the European Union, in 2007,
Romania has implemented the relevant Community sagtipulated in the Schengen
Agreement and Priim Conventibn.

! The Priim Convention provides, among other thisgting up a DNA database and training counsetodetect
fake documents of immigrants. The Convention alladiect access to databases containing information
fingerprints, DNA or on vehicles registered in e&tlhh member state of the signatory states.
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According to some research&rin more than forty years in recent history, Eugop
was an entity divided by the effects of the cotdrbstween the political and socio-economic
systems: a "political-economic" System in EastennoBe with totalitarianism and planned
economy versus a Western European System witmadest economies and democracy.

1. Migration in Romania during the EU pre-accession period

The contrast between the East and the West wasfested in human rights and
freedom, and this generated a stream of migratfopeople from the East to the West.
During 1918-1989 the Eastern European states awe@sdanmilitarized the borders and
blocked the right of citizens to move freely, thght to migrate legally or to travel abroad.
During this period, legal migration was not eveagant at a conceptual level in countries in
Central and Eastern Europe. Before 1989, Romaivavedl legal immigration but only to
segments of ethnic minorities (ethnic Germans avwas)l Emigration of citizens belonging
to ethnic minorities was strictly controlled by tlaeithorities. A Romanian citizen who
wanted to emigrate received or did not receive thimdamental right" according to a
political decision and only after the State of destorf "discharged" the value of financial
expenditures made by Romania with the educationtiaiing of "the immigrant”. Studies
were fully funded by the state as there was naradteve to private education during that
period.

lllegal emigration before 1989 was almost nonexistdue to very restrictive
measures. In Romania "immigration" was strictlytcolted and was manifested in the Black
Sea ports, in some parts of the southern bordér Bifgaria and in some isolated cases at
the border with the USSR through Soviet MoldavidteAthe removal of the totalitarian
political regime in Romania, illegal migration hdsamatically increased. Political changes
and economic reforms determined massive migratibnthe Romanian population.
Immediately after 1989, the first people who migthtvere Germans. The Germans left for
family reunification or for another standard ofitig.

The mechanisms through which Romanians emigratedaily at that time were
made by forced and illegal border crossing with gany and Serbia or hiding under the
status of "tourist" without returning to the coyntRomania, along with other states of the
former communist bloc, was no exception to the wflehe emigration flow from East to
West. A significant number of people chose to eatgito the United States, Canada, the
UK, Germany, France, Italy and then Spain and aiturhe purpose of migration has been
generated by the desire to have a higher standfatilimg and higher incomes. Some
sociologists have identified positive and negaéffects of migration. The positive effects of
migration are quite insignificant and they refer to

- Improving the financial situation of the family (proving housing conditions,
access to different household goods and servicgs et
- The possibility of travelling to other country, ¢ant with another culture.

The negative effects of the workforce migrationhbat micro-social and macro-
social levels may lead to serious social and ecamdgsfunctions.

In the context of an aging Eurdpé¢he potential contribution of immigration to the
EU economic performance is significant. The lifpestancy of Europeans is higher, and the
so called "baby boomers" are approaching retireraadtbirth rates are low. According to

! Paolo RuspiniThe Post-Enlargement Migration Spaddigration, Mobility and Human Rights at the Easte
Border of the European Union — Space of Freedom Qexlrity, Edited by Grigore Sglaand Ovidiu Laurian
Simina, Editura Universitii de Vest, Timgoara, 2008.

2 This system was accepted by Germany and IsrakeiB0’s.

8 Communication from the European Council, the EgaspEconomic and Social Committee and the Commiftee
the Regions - A Common Immigration Policy for EuepBrussels, June 20, 2008 (24.06).
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the latest population projectiondy 2060, an estimated population of the EU waykage
will fall by almost 50 million even if net immignain will remain to a similar level of
historical levels and about 110 million if we dotrtake immigration into account. The
evolutions presented above highlight the riskshi® sustainability of pensions, health and
welfare and require increased public spendingimigration is a reality that must be
managed effectively. In an open Europe withoutrimdé borders, no Member State can
manage immigration on its own. Immigration is alitgahat must be managed effectively.
In an open Europe without internal borders, no Mengtate can manage immigration on its
own.

Schengen States believed in 1998 that immigratamirol measures are required
by:

- close cooperation with the competent agenciemohtries of origin and transit countries in
accordance with the law of the Schengen Stategcesdly in terms of providing advice and
support by liaison officers from Schengen States;

- provision of assistance by liaison officers fr@ohengen member countries of origin and
transit countries, regular mutual information betwall Schengen States;

- intensive controls at authorized border crossiomts, very careful surveillance of the land
and sea borders outside authorized border crogsiimgs, especially in sectors affected by
illegal immigration, by deploying mobile units;

- checking public areas in ports serving intermaloshipping and checks on ferries during
loading and embarkation.

In 2011 the issue of immigration to the Europeaacsphas not diminish&dThe
Afro-Arab revolutions caused increased flows of iigwants who attack the south borders of
the European Union (Italy, France, Spain, Malta @mece). Recent statistics show a
worrying increase of immigrants in the year 201thtiStics on irregular arrivals of migrants
by sea to European Union countries between 200I71-88ow that in 2007-2008 the wave of
immigrants was very high and then declined in 2848 grew exponentially again in 2011.
Irregular arrivals are from:

- Turkey to Greece and the Greek islands in humb@801lpeople (2011), 1765

(2010), 10.165 (2009), 15.300 (2008), 19.900 (2097%0 (2006);

- North Africa, Greece and Turkey and the islands LYA 61,000 (2011), 4348

(2010), 9573 (2009), 36,000 (2008), 19.900 (2022)Q00 (2006);

- North Africa in MALTA: 1574 (2011), 28 (2010), 1472009), 2700 (2008);
- North and West Africa in Spain: 5443 (2011), 362R10), 7285 (2009), 13.400

(2008), 18.000 (2007).

! Eurostat Demographic projections, EUROPOP 2008,ctinvergence scenario based on 2008, the coneergen
year 2150.

2 See the document Economic Policy Committee andan Commission (DG ECFIN), (2006), "The impact of
aging on public expenditure: projections for the-E&JMember States on pensions, health care, lamg tare,
education and transfer allowances unemployment420%0) ", European Economy, Special Reports N20Q6.

® UNHCR The UN REFUGEE AGENCY (http://www.unhcr.gpgges/4a1d406060.html).
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Figure no. 1 - The Migration Routes. ( www.abro#ldiryard.com/wp-
content/uploads/Europe-Present-Day-with-Ancientlipn-Routes)

Revolutions in North Africa led to an unprecedentadhigration pressure in Italy,
Malta and Spain culminating with the invasion ohimgrants from Italy with 61,000 people,
irregular arrivals in 2011.

From a social perspective, studiesave shown that migration has regional
migration corridors. As far as Romania is concerrtbed Romanian migrants to countries of
Western Europe have created real migration comsiddfirtually every emigrant has
determined another family member or friend to gavtwk in Western countries of the EU.
The flows of migrants from Romania are shown in. Fig. 2. One may notice the corridors
of emigration to Germany, Italy, Spain and Britain.the years 1990-2000 there was a
stream of emigration from Romania to Canada andUB& based on the policies and
criteria established by these countries. One pdatity is to be found in the case of
Romanian citizens of Hungarian ethnicity who livainly in Covasna and Harghita counties
with a migration corridor to Hungary.

* Dumitru Sandu Transnational Migration from the perspective ofemsus of Romanian CommunifRomanian

Journal ofSociology 2000, 3-4, 5-52.
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Figure no. 2 - The main areas of external circujaioigration of rural population in
Romania. (Source: Dumitr@andu- TransnationaMigration of Romaniangrom the
perspectiveof acommunitycensu}

The countries of destination for migration corrisldrave introduced strict border
control through introducing visas. In Romania sammigration is controlled by specialized
structures within the Ministry of Administration @nthe Interior by the Romanian
Immigration Office.

2. Admission and Residence in Romania

2.1. Entrance of foreign citizensin Romania (Admission)

In Romania, the institution that deals with the agement of immigrants is the
Romanian Immigration Office. The Romanian Office fimmigration’s purpose is to answer
common questions and inform citizens about traveld@tions in Romania, residence in the
territory and how to get permanent residence in &ua

A. Citizens of European Union member state of EaaspEconomic Area or the
Swiss Confederacy are allowed to enter Romaniaasislof the national identity document
valid for a period not exceeding 3 months. If thesly exceeds 3 months, the EU / EEA /
Swiss Confederation citizens must register thesidence in Romania.

B. Entry into Romania of non-EU citizens and thaimily members can be done
with a passport and a valid entry visa. The visgremted by the diplomatic missions and
consular offices with the approval of the Natiovéta Center of the Ministry of Foreign
Affairs of Romania. Family members of EU citizenstbose who join a European Union
citizen having the right of residence in Romania exempt from entry visa requirements.
The exception to the visa to enter Romania appgbefamily members who hold a valid
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document certifying the right of residence in tkeritory of another EU state that
accompanies or joins a person that is within Romani

C. Entry into Romania of citizens coming from nod-Eountries. Traveling in
Romania for non-EU citizens can be based on a pigar to entry into the country.
Depending on the purpose they are given, airpartsit visas can be (identified by the
symbol A), transit visa (identified by the symbd), Bhort stay visa (identified by the symbol
C), long-stay visa(D).

In our approach we will determine only the immidraisa required. Called "short-
stay visa" this is attributed to non-EU citizens &continuous period or more inputs and
outputs limited to 90 days and a limited term of sionths from the date of the first entry.
The visa can be issued with one or more entries. Rbmanian Immigration Office shall
according to art. 11 of the European Parliament &odncil Regulation no. 562/2006
establish a Community Code on the rules goverriegnitovement of persons across borders
(Schengen Borders Code). The list of countries whoationals require visas to enter
Romania is provided in Annex no. | to Council Regian (EC) no. 539/20G1listing the
third countries whose nationals must have visasnwitessing the external borders and the
list of third countries whose nationals are exefrg that requirement.

There are citizens of states at the time of apdinahat had to have short-stay and
invitation from the natural or legal persons, auities or organizations in Romafialhe
need to have an invitation is applied to the citzef states in areas with high emigration
from Asia, Africa and Arabia. Short-stay visa tgivRomania are not granted.

By law if a citizen wants to stay in Romania longpeyshe must obtain a long stay
visa and then a residence permit in Romania. ForEld citizens the visa in Romania is
determined by the purpose of the trip: travel, tyibiusiness, transport, sport, cultural,
scientific, humanitarian, medical or other shortrteactivities which do not contravene the
law. In the case of non-EU citizens who need aitatior’ ° in order to get a visa, they must
submit evidence demonstrating the purpose of thd@ir. Legislation on the right of
immigration also provides exceptions for non-Elkzeihs of the countries which are required
invitations. This exception may be granted to theigner Minor / husband / wife / parents
whose parents have refugee status or residencdtperRomania with more than 90 days.
Another major exception is a foreign citizen whésher is a Romanian citizen.

2.2. Registration of residence in Romania

The EU / EEA / Swiss Confederation citizens. Rasigeregistration in Romania is
regulated strictly in accordance with the commuratguis. Resident citizens are granted
residence more than three months in Romania. EBA ESwiss Confederation and their
family members can work in Romania under the saggelations of the Romanian citizens
according to the individual employment contractsdetachment contract. The registration

! Long stay visa is identified by one of the follogisymbols, depending upon the activity the pesba has been
granted is to develop: (i) economic activities, ntifeed by the symbol D / AE, (ii) conducting praefgonal
activities, identified by the symbol D / AP, (iigommercial activities, identified by the symbol DAC, (iv)
employment, identified by the symbol D / (v) stigiédentified by the symbol D / SD (vi) family rafication,
identified by the symbol D / VF (vii) religious drumanitarian activities, identified by the symbol/ RU, (viii)
research activities, identified by the symbol DS, @x) diplomatic and service visa, identified the symbol DS (x)
other purposes identified by the symbol D / AS.

2 published in the Official Journal of the Europésrion (OJEU) no. L105 of 13 April 2006.

% Council Regulation (EC) no. 539/2001 listing théd countries whose nationals must have visas venessing
the external borders and the list of countries whiaationals are exempt from that requirement, phbti in the
Official Journal of the European Communities Noekiss. 81 of 21 March 2001.

4 Ministry of Foreign Affairs, Order no. 1743 of 222010 published in Official Gazette 696, Octob@r 2010.

® Invitations are approved within 60 days from tla¢gedthey have been submitted.

® The physical or juridical person inviting non-Ebrdigners will bear the cost of removal (deportatid the
situation requires and if the invited person dogsleave Romania in due time.
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certificate is issued by the Romanian Immigratioffic® at request for a period between 1
and 5 years. The residence card is issued withida88 from the request and is valid for 5
years without exceeding the period of residencem&oan residents can also carry out
employment, detachment, commercial, volunteer, Mmitadan or religious activities.
Students can also obtain residence during thedliesu

2.3. Long-term stay of foreign citizens in Romania

In the case of long-term stay of foreign citizendRomania, the EU citizens have
the right of permanent residence and non-EU citizesve the right to stay on a long term
residence permit.

2.3.1. Registration of permanent residence in Romam

EU / EEA / Swiss Confederation citizens. If theipdrof continuous and legal stay
in Romania exceeds five years, the person may stdhe Romanian Immigration Office
permanent residence of family members. Legalitperinanent residence condition is given
by OUG/124/2002 with the subsequent amendmentspamdsions of OUG/2005 which
proves that there was a right of residence befar&232006. The second condition is met if
no action has been ordered to remove from the Ri@materritory, or as limiting or
restricting the right of free movement and resid@n®ermanent residence is lost if the
citizen is absent from Romania for more than twargeconsecutively. The permanent
residence document may change with 30 days befierexpiry or where a change in name,
address of residence or citizenship occurs.

2.3.2. The right for long-term stay for norEU citizens

The right for long-term stay is granted on the dagithe conditions met by non-EU
foreigners. It may apply to foreigners as employmdiusiness, family reunification,
education, entrepreneurial activities. The proofooig-term right of residence is based on a
residence permit with a validity of 10 years fomfly members of Romanian citizens and
five years for other lawful purposes. This rightoistained only if the applicant previously
had a continuous stay in Romania for 5 years afghbavas absent less than 6 consecutive
months or over 10 months in total. In the caseesifdent education the applicant must have
had an absence of less than 3 consecutive montheuwviovercome all of five months.
Immigration law in Romania states that long-tersidence may not be granted if there is a
long term temporary stay right for studies or thgpleant has the right to asylum or
temporary humanitarian protection.

2.4. Returning the immigrants to the states they eoe from and restricting the
right of residence

When resident rights or rights of residence in shert term and / or long term /
permanent expired the immigration authority shaliken the decision to return / expel
citizens who are losing rights in Romania.

2.4.1. Limiting the right of residence

EU / EEA citizens and their family members who dii meet the conditions for
exercising the right of residence receive a degi$iom the Romanian Immigration Office
which requires leaving the Romanian territory. Heeision to leave the Romanian territory
may be appealed to the court for administrativigditon line. When taking the decision to
leave the Romanian territory the deadline is 30sdafy the EU / EEA or their family
members have applied for restriction of the righfree movement in the Romanian territory,
they are not allowed to enter Romania and are cegtlandesirable or are expelled.

! Government Emergency Ordinance no. 194/2002.
2 Government Emergency Ordinance no. 102/2005.

39



A STUDY ON EMIGRATION AND IMMIGRATION INSTITUTIONSROMANIA

2.4.2. Voluntary Return

The EU citizens whose rights to stay has expoedon-EU citizens who have
entered Romania illegally are removed forcibly fréne Romanian territory through the
voluntary repatriation prograassisted by the International Organization for feiipn —
represented in Romania and in the Romanian Govarifike citizens who have applied for
asylum and have no means to return to their cowftorigin are also included. The right of
temporary residence visas can be canéefedase it is found that foreign citizens haveduse
false documents or information on visa and / orehlareached customs regulations and those
relating to border crossing.

2.4.3. Tolerance of nofEU citizens
Non-EU citizens who no longer have the right toysta Romania for objective reasons,
unpredictable and cannot be removed are temporaligyated in Romania. The tolerated
citizen right is given to those accused or condcter which the court has decided the
prohibition of leaving the town or country. Thehigf tolerance can be applied when public
custody ceases when their presence is requirechpgriant public interests. There may be
situations where citizens are victims of humanfigkiing situation in which tolerance is
acceptable. The tolerance right is granted by decusnand a written request.

1. The Right to Asylum

The issue of asylufrand integration of foreigners in Romania is caesiswith the
Convention on the Status of Refugees done at Geinedaly 28, 1951, to which Romania
adhered by Law. 46/1991 for Romania's accessidhadrefugee Convention and Protocol
on the Status of Refugees done at New York on JgnBa, 1967. Asylum work is
coordinated by the Romanian Immigration Office tlgb a subordinated structure
specializing in asylum and integration called Asylland Integration Directorate. The
institution aims to provide free access to the wsyto foreigners in need of international
protection. Authority records, identify and keepck of people seeking asylum and people
who received some form of protection in Romaniaother objective of the institution is to
establish which Member State is responsible fomemeng an asylum application under the
Dublin procedure. The Romanian State assures acodation, material and financial
assistance to asylum seekers who have no meansippbrd, counseling and medical
assistance. Romania cooperates with internatiopalernmental and nongovernmental
organizations specialized in integration of for@gnon the principle of complementarity and
respect the standards for asylum under nationgldaa international community.

2. Immigration in Romania in the context of implemenation the Schengen

Agreement

If by the early '80s France and Germany startedud&ons to eliminate border
controls, now 25 European countries are full membefr the Schengen Agreeméntt
should be mentioned that Iceland, Norway and Swamrd have signed the Schengen
Agreement but are not EU Member States and Iredemadthe UK have decided not to fully
implement the Schengen acquis. Under the agreethentfollowing countries will be
members: Bulgaria, Romania, Cyprus and Liechtemstei

! Law no. 374 of 22 September 2003 ratifying the Meamdum of Understanding between the Governmenttand
International Organization for Migration on coop@a in voluntary humanitarian assisted repatriatisigned in
Bucharest on June 28, 2002, published in Officat&te number 683 dated September 29, 2003.

2 EMERGENCY ORDINANCE no. 194 of 12 December 200gareling foreigners in Romania.

3 Law no. 122 of May 4, 2006 on Asylum in Romania.

4 The Schengen Agreement member states are: Beldiuamce, Germany, Luxembourg, Netherlands, Czech
Republic, Lithuania, Slovakia, Switzerland, ltalyprtugal, Spain, Greece, Austria, Estonia, Maltmyvehia,
Denmark, Sweden, Finland, Iceland, Norway, LatRialand and Hungary.
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Romania is obliged to accept in full the Schengeotd®ol. Implementation of
Schengen was in two stages that Romania fulfilldte pre-accession provisions were not
related to internal controls but the post-accestierprovisions directly related to the lifting
of internal border controls. Implementing the Sa®n Agreement in Romania was made
according to the roadmap established jointly witle European Union by ratifying the
Schengen Agreement. Joining supposed to be metegdll operational and technical
requirements. One of the most important conditimnise met relates to access to SIS Il and
effectively control the external borders Romania héth Ukraine, Moldova and the Black
Sea. The steps have been fully followeThe evaluation process of Romania to become a
member of the "club" Schengen was completed on128001 technically. With this
occasion was adopted last Evaluation Report ost8¢ SIRENE. The decision to eliminate
internal border controls is a legal act entered Raimin the legal parameters of membership
in the Schengen space. The text decision was votd/or of Romania and Bulgaria in the
Council conclusions of 08.06.2011. The date ofdbmpletion of the evaluation process of
the preparation stage of Romania and Bulgaria wdogpted by the European Parliament.

Implementation of Schengen acquis in Romania wagaed by amending national
legislation so that legal provisions to meet bosksurity needs. Thus was developed alaw
establishing the organization and functioning oSNland Romania's participation in the
Schengen information. This law was created to oetlithe legal framework for
implementation of Decision 2007/533/JHA of the Caunf Europe, the establishment and
operation and use the Schengen Information Sys&8I(). Abolition of checks at internal
borders of the Schengen Member States allows o#find these countries to travel freely,
irrespective of time and any place, only with aid/dD. Internal border journey is similar to
a trip inside the country. The treaty provides @tiomal situations in which there is a
possibility for limited periods in time that Statean establish internal border controls for
reasons of public order or national security. Clomsler cooperation of police activities,
customs and border police are to protect theizamits through information exchange and
mutual assistance.

At this moment Romania has met all criteria of 8alengen evaluation process but
it still waits acceptance from Netherlands and &idl to join the Schengen area. Although
the Schengen acquis provisions are met, the malictor remains the deciding factor.

Conclusions

Romania possesses an emigration, immigration apldiraslaw according to the
Refugee Convention, done at Geneva on 28 July E®bllthe Protocol on the Status of
Refugees done at New York on January 31, 1967;

Romania adopted into the national law the Commuenifyi, and the Schengen aqui
meeting standards in the field of free movemenite@a for inclusion in the Schengen space
are fulfilled; access will be made after the Neldmels makes a political decision.

The flow of immigrants from Afro-Arab countries gmated by political
movements did not dramatically affect the flow aputs, admission or application for

! Article 8 of the Protocol integrating the Schengequis within the European Union.

2 Transmission by Romania of a Declaration of train{Declaration of Readiness) on preparation fartisg the
Schengen evaluation process. This statement wa®is&8.06.2007 and started the visa process sisesament of
police cooperation and data protection, transmisbip the Secretary General of an extended questienmith
detailed questions about all Schengen Agreemerdctsjin the accession period; Starting evaluatigitsvand
transmission of additional questions or questiomsaidrafting of a report that analyzes the sthtmplementation
of the acquis-accession report including recommeoiis for correction and improvement of the acyivithich do
not meet the desired standard, the EU Council decie eliminate internal border controls.

% Law No 141/12.06.2010 published in the Officialz8tie of Romania no 498/19.07.2010.
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asylum in Romania, even if other member states laal@ge number of requests
from EU borders;

The evolution of migration flows in Romania has lde in the recent 20 years
being influenced by political, social and econoroimnges (EU accession, modernization
and democratization of the state, raising livingnsdiards, etc..). Migration flows have
reached the maximum in the period 1990-2000;

Immigration flows are strictly controlled to prevdlegal immigration. In the legal
immigration statistics in Romania, it appears thaost of the immigrants with legal
residence in Romarliare from the Republic of Moldova, followed by p&ofrom Turkey,
China, Syria, USA, Lebanon, Serbia, Tunisia, Irad &kraina. Most foreigners are legally
resident in the capital, Bucharest;

Family members of Romanian citizens or EU citizemsresent a rate of 33% of
third-country nationals staying legally in Romania;

More than half of issued work permits were issueccitizens from China and
Turkey;

Most work permits were issued in the capital Buebtiand aims to work in the
field of constructions;

Most return decisions were issued to citizens ah€de nationality and are present
in Bucharest on grounds of illegal residence.

Romania's accession to full membership in the Spierspace will bring benefits
to all countries in the European Union; implicitty will bring benefits to Bulgaria and
Romania also.
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Abstract

In this paper, dedicated to the issue of inherianenunciation, our primary goal is
to point out the innovations introduced by Law r@87/2009 on the Civil Codeas
compared to the 1864 Civil Code, and to considerfdirness and appropriateness of these
two regulations.

Secondly, we intend to analyze the issue of irdreré renunciation from the
perspective of French civil law and to determine #xtent to which the latter was, one time
again, a source of inspiration for the Romanianiségor.

Keywords: person entitled to inherit, right of successioniopt renunciation of
inheritance, revocation of inheritance renunciatiacceptance of inheritance.

Introduction

The new Civil Code governs waiver of inheritanceBook IV — “On Inheritance
and Liberalities", Title IV - “Transmission and D$ion of Inheritance”, Chapter | - "
Transmission of Inheritance”, Section 3 - “Renurixa of inheritance”, Art. 1120 to 1124.
In these pieces of legislation, the enactment iastian governs the form that the act of
renunciation of inheritance must take, the effaaftdhe waiver, fraudulent renunciation,
revocation and cancellation of waiver of inheritanc

The French Civil Code, as amended in 2006, goveires renunciation of
inheritance in Art. 804-808.

1. Renunciation of inheritance according to the reguldons of the new
Romanian Civil Codée®

1.1. The notion of renunciation of inheritance

Renunciation of inheritance is, together with ataepe of inheritance, one of the
possible variants of the right of successigtion [Art. 1100 par. (1) NCE] Thus, we find

! This work was supported by CNCSIS-UEFISCSU, prajemnber PN 1I-RU, code PD_139/2010, contract numbe
62/2010.

2 |t was republished in the “Official Gazette of Ramia”, Part I, no. 505, of July 15, 2011. The psimis of the
enactment in question are only applicable to ithedes opened after 1 October 2011, the date @hity into
force. Inheritances opened before that date wiljieerned by the provisions of the Civil Code o648according
to the tempus regit actum principle.

% See also B. Rrascu, Continuitatesi discontinuitate Tn reglementarea famii succesoraleunder the coordination
of Marilena UliescuNoul Cod civil. ComentariiUniversul Juridic Publishing House, Bucharest,®Qip. 271-272.
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that the new Civil Code no longer regulates theeptance of inheritance under the benefit of
inventory.

Renunciation of inheritance is the express andnsolact of succession option by
which the person entitled to inherit rejects thieeititance, within the prescription time limit
of the right of succession optfgrihus abolishing retroactively his/her successiocation.

Any person entitled to inhefjtbe it legal or testamentary, an heir who can or
cannot be totally disinherited, having a generatamcrete vocation, a universal vocation,
with a universal or particular title, can make o$¢his type of succession option.

The persons’entitled to inherit decision to wainderitance is based on the most
varied reasons, but most times, such an optioneterchined by the insolvency of the
inheritancé.

1.2. Conditions of validity of the renunciation ofinheritance

The validity of waiver of inheritance is subject tmmpliance with formal and
background legal requirements. To produce legalcesf renunciation of inheritance must
cumulatively meet the background conditions spedifi any legal acts and certain special
conditions.

1.2.1. Special backgrounaequirements

a) In principle, the renunciation of inheritanceeigpress and cannot be deducted, as a
rule, from material facts or related legal actsshsas the acceptance of inheritance. This
character is enshrined in the provisions of ArRQ par. (1) NCC, that the “Renunciation of
inheritance is not presumed, except in the cas®gdad for in Art. 1112 and Art. 1113 Par.

(2)”.

So, in principle, renunciation of inheritance ispeess and, therefore, cannot be
presumed. This view had also been supported byntijerity of the speciality literaturen
light of the Civil Code of 1864, which did not cairt any express provision to that effect.

! On the issue of acceptance of inheritance, seardliGenoiuAcceptance of the Inheritance in the New Civil Code
Regulation in the volume of the conference “CKS - Challengéghe Knowledge Society”, organized by the
Nicolae Titulescu University of Bucharest, 15-16riA@2011, Prouniversitaria Publishing House, Buesar2011,
pp. 471-484.

2 According to the provisions of art. 1103 par. {JC, “The right of succession option is exercisethiw one year
from the date of opening the inheritance”. We mamtcify that, exceptionally, this period may beeexied in
accordance with Art. 1104 NCC or may be reduceatordance with Art. 1113 NCC.

% The new Civil Code has the merit of defining thation of “person entitled to inherit”. Thus, in acdance with
the provisions of Art. 1100 par. (2) NCC, “a persemtitled to inherit is a person who meets the s
prescribed by law in order to inherit, but who Imas yet exercised the right of succession optiditius, we find
that in light of the new Civil Code, the personiteed to inherit must meet all the conditions oé ttight to inherit.
Whereas, according to the doctrine prior to Octdhe2011 (the Civil Code of 1864 not having defirled term in
question), the person entitled to inherit represgirthe person having succession vocation, but vetbriot yet
exercised the right of succession option.

4 For a presentation of the reasons that may cdueseehunciation of inheritance, see Fr. Dehigtat de drept
succesoral2nd edition, updated and supplemented, Univehsudiic Publishing House, Bucharest, 2002, p. 431.

5 See, for example: M. EliescMostenireasi devolyiunea ei in dreptul Republicii Socialiste Romank@ademy
Publishing House, Bucharest, 1966, pp. 132-133Stescu,Drept civil. Contractul de transport. Drepturile de
cregie intelectuad. Succesiunile Didactic and Pedagogic Publishing House, Buchar#867, p. 224; St.
Carpenaru,Dreptul de mgtenire, in Fr. Deak, St. @&penaru,Drept civil. Contracte speciale. Dreptul de autor.
Dreptul de mgtenire, University of Bucharest, 1983; p. 503; Fr. Deag, cit, p. 431; Al. Bacaci, Gh. Cainita,
Drept civil. SuccesiuniC.H. Beck Publishing House, Bucharest, 2006, Jil; 2. Stnciulescu, Drept civil.
Contractesi succesiuni4th edition revised and updated, Hamangiu Publishlouse, Bucharest, 2008, p. 437. A
contrary opinion was expressed, however, accorthnghich renunciation of inheritance may be tamsulting
from the non-acceptance of the inheritance withilegal time limit. See, to this effect: D. RizeaRrincipii de
drept Scientific Publishing House, Bucharest, 1958 480; D. Chirié, Drept civil. SuccesiuniLumina Lex
Publishing House, Bucharest, 1996, p. 235.
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However, as a novelty, Law no. 287/2009 expressshanes exceptions to the rule
according to which waiver of inheritance is exprahsis ending the doctrinal controversy
arising in the light of the old Civil Code on thesibject. Thus, in Art. 1112, the new Civil
Code governs the presumption of waiver of inhedéarmccording to this legal text, “It is
presumed, until proven otherwise, that a persoitleshto inherit has waived the inheritance
if, although aware of the opening of the succesaimh of his/her quality of a person entitled
to inherit, following his/her citation under thenlahe/she does not accept the inheritance
within the period prescribed in Art. 1103. The suom® shall include, under penalty of
cancellation, in addition to the requirements & @ode of Civil Procedure, the specification
that, if the person entitled to inherit does nogreise their right to accept the inheritance
within the period specified in Art. 1103, he/shealsthe deemed to have waived the
inheritance. The presumption of waiver only operafethe summons was served to the
person entitled to inherit at least 30 days befloesexpiration of the succession option”.

Thus, the presumption of waiver of inheritance (séh@ractical utility cannot be
doubted, as it provides certainty both in termshef number of accepting heirs, and of the
civil circuit of the goods acquired as a resultid successiohpperates as an exception, if
the following conditions are met cumulatively:

- the person entitled to inherit knows of the operdfithe succession and his/her
quality of heir, following his/her citation undeomditions of the law;

- the summons must contain the elements providedbyothe Code of Civil
Procedure, and the specification that if the persptitled to inherit does not accept the
inheritance in due time, he/she will be considexednouncer;

- the summons is served to the person entitled terinat least 30 days before the
expiration of the succession option;

- the person entitled to inherit does not acceptrtheritance in due time.

With regard to the legal provisions mentioned ahove consider that a declaration
of renunciation made by the person entitled to iinteited after the expiration of the legal
time period for the succession option, is intenttedtrengthen the presumption of waiver,
which, by virtue of Art. 1112 par. (1) NCC, hasedative charactér

Information regarding the place of summoning wél dibtained from the statements
of other persons entitled to inherit. In case theitile of the person entitled to inherit who
is to be cited is not known and the other persartifled to inherit declare they have done all
they could to find itsummons by advertisement cannot be resortedstdt is provided for
by the new Civil Code only in matters of vacantcassion$

Another exception to the rule of the express charaaf inheritance renunciation is
enshrined in the new Civil Code, in art. 1113 @aJ. Thus, if the person entitled to inherit
has not made an option within the legal time perfeduced by the court under conditions of
the law’, he/she is presumed to have waived the inheritafeas, this presumption, unlike
that established by art. 1112 NCC, has an absohaeacter.

In another context, we underline that, in lightaof. 956 NCC, according to which
“...the legal acts by which... inheritance is waiveefore its opening... arganctioned by
absolute nullity, the agreement between the heirs by which oneséweral) of the heirs

! See, in this regard, Uniuneatimak a Notarilor Publici din Romania (The National Umiof Notaries Public in
Romania),Codul civil al Romaniei. Indrumar notariaMolume |, Official Gazette Publishing House, Baogst,

2011, p. 421.

2 |bidem, p. 420.

% Ibidem.

4 According to the provisions of Art. 1113 par. {IEC, “For good reasons, at the request of anyésted person,
a person entitled to inherit may be required, impliance with the procedure provided by the lawgdmesidential
ordinance, to exercise his/her right of successjation within a period specified by the law cowfiorter than that
referred to in Art. 1103

46



I. Genoiu

undertake to give up the inheritance does not preduny legal effects. This solution should
be adopted both in the case of an agreement cattloefore the opening of the succession,
the heirs achieving thus a legal act that regandsn@pened successiomhich is sanctioned

by absolute nullity, and in the case of agreement completed subsequently to that moment
but not followed by a disclaimer, made in the faaquired by the legislature.

b) The renunciation of inheritance produces leffeceonly if the person entitled to
inherit has not previously accepted the inheritance

So, the renunciation of inheritance done after pizsee of the inheritance is
ineffective, as the act of succession option igrinciple, irrevocable.

c¢) Just like the acceptance of inheritance, reratioci is an indivisible legal act,
therefore the person entitled to inherit cannotegiyp a part of the inheritance, while
accepting another part of it.

d) The renunciation must be purely abdicative, thathpersonal and free of charge,
as renunciationn favorem(renunciation free of charge in favour of one orrenspecific
coheirs or renunciation for a valuable consideratiofavour of one, several or even all the
coheirs or subsequent heirs) has, pursuant tol1lan0 par. (1). b) and ¢) NCC, the
significance of an act of tacit acceptance of tifeeritance, followed by an act of alienation
of the succession rigHts

1.2.2. Formal requirements

Renunciation of inheritance is, according to at2@ par. (2) NCC, a solemn act. It
must meet two formal conditions, one required falidity, and the other for opposability.
Thus:

a) The declaration of renunciation shall be giveefdse any notary public or,
where appropriate, at the diplomatic missions andsular offices in Romania.

Thus, we find that the declaration of renunciatmninheritance may be given
before any notary public, not only before the cewitorially competent to achieve the non-
contentious succession proceedings. This puts dnt@nhe doctrinal controversy on this
subject, existing before the entry into force af tlew Civil Code.

The declaration of renunciationay be given, in our opinion, both in person by the
person entitled to inherit, and by a person aciia@ special proxy. It is valid only if it takes
the form of an authentic document, having a prekatialue until its declaration as false.
Consequently, a verbal declaration of renunciatione that is embodied in an act under
private signature issanctioned by absolute nullityThe nullity of the declaration of
renunciation of inheritance results in the recougyythe person entitled to inherit of the right
of succession option, which can be exercised withiimitation period of one year. As a
result, the person entitled to inherit may acceptrapudiate the inheritance, under the
conditions provided by the law for this situatiamawithin the statutory period of limitation.
In no event does invalid renunciation have theiigamce of acceptance of inheritafce

b) The declaration of renunciation shall be recatdie the national registry of
notaries, held in electronic format, in accordareih the law.

According to the provisions of art. 1120 par. (3C®l the declaration of
renunciationis valid only if recorded in theational registry of notariesheld in electronic
format. Unlike the first condition, which is impakéy the legislature to ensure the validity

L A. Visan, Cu privire la cazurile de ineficacitate a rendrii la succesiungin The Romanian Law Review, no.
2/1985, p. 21.

2 C. Hamangiu, |. Rosetti#kinescu, Al. Bicoianu, Tratat de drept civil romanBucharest, 1929, p. 476; Fr. Deak,
op. cit, p. 434, Al. Bacaci, Gh. Camita, op. cit, p. 210; I. Adam, A. RuswWDrept civil. SuccesiuniAll Beck
Publishing House, Bucharest, 2003, p. 422.
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of the act of renunciation, this condition is impdsfor reasons of informing third parties,
therefore, its unfulfillment does not affect thdidiy of the act of renunciatidn

We must specify that the recording of the declarain the mtional registry of
notarieswill be done at the expense of the renouncer.

As the declaration of renunciation of inheritansedcorded in theational registry
of notaries, itis opposable to the renouncer by coheirs or bgement heirs. The renouncer
cannot invoke as a cause of nullity of the deciamaits non-recording in theational
registry of notariesTo accept the inheritance, after renouncing dasrthe conditions of the
law, the renouncer may only follow the path of reatbon of the renounciation, if the legal
conditions in which it operates are met.

On the contrary, the non-recording of the declaratf renunciation of inheritance
in the rational registry of notariess not opposable to a bona fide third party, witiom the
renouncer made a contract. Moreover, the conclusyothe renouncer of an act of disposal
of the inheritable goods amounts to a tacit aceegtaf the inheritanée

1.2.3. The nullity of the declaration of renunciatbn of inheritance

The failure to meet the conditions of validity mentd above is sanctioned by the
absolute or, where appropriate, the relative nulht the declaration of renunciation. The
new Civil Code establishes a special period ofnetitve prescription for exercising the right
to action for annulment of the declaration of resiation of inheritance. Thus, in accordance
with Art. 1124 NCC, the right to action for annulmeof the renunciation is prescribed
within a period of 6 months, calculated in caseiofence from the end of the violence, and
in other cases, from the moment when the holdghefright of action acknowledged the
cause of relative nullity.

1.3. Effects of the renunciation of inheritance

Following the renunciation, the renouncer becoméienato the succession,
considered to have never been an heir [Art. 1121 (@3 NCC]. The renunciation produces
retroactive effects from the date of opening thecession and is opposaldea omnesif it
has been recorded in theational registry of notaries held in electronic format, in
accordance with the law. Consequently, the renauwidenot benefit from the advantages
resulting from the succession, but he/she will betbound by the duties and liabilities
related to it either.

Renunciation of the inheritance generates thevatig legal consequences:

a) The renouncer’s share, as far as the asset$iadniliies of the succession are
concerned, will go to the heirs that he/she wowdgtehremoved from inheritance or those
whose share would have been diminished if he/skealiaepted the inheritance, regardless
of their will [Art. 1121 par. (2) NCC].

So, as a result of the renunciation of inheritalngehe sole eventual heir having a
concrete vocation to inherit, the subsequent heiliscollect the inheritance, in order of the
classes of heirs and of the degrees of relationahgin compliance with the rules on the
legal and testamentary devolution of the heritageh as those regarding the distribution of
the inheritance between relatives belonging toseeond class of heirs, or those regarding
the distribution of the inheritance in case of mpetition between the surviving spouse and
the relatives of the deceased belonging to the @asses of heirs, those regarding the
distribution of the inheritance by strains and $inetc. The subsequent heirs will acquire the
inheritance, from its opening date, directly frdm deceased, not from the renouncer.

! Fr. Deak,0p. cit.,p. 434; D. Chirig, op. cit.,p. 236; Al. Bacaci, Gh. Camita, op. cit, p. 210; A. V§an,op. cit.,
p. 21.
2 Art. 1110 par. (1) NCC.
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b) The deceasedenouncer of the successiarannot be represented by his/her
descendants, who can only collect the inheritamctheir own behalf (Art. 967 NCC).

¢) Therenouncenmratified by the deceased through a donationnwitlbe obliged to
report it, even if the liberality he was grantedswaot exempt from this obligation. Any
donation, however, including that from which hasédféed therenouncer of the successjon
is subject to reduction, if by making it the hellesjal reserve has been affected.

d) The mutual rights of the person entitled to nithend the deceased, real rights
and claims, extinguished by effect of the law & dlate of opening the inheritance, through
consolidation or confusion, are revived as a resulhe renunciation of inheritance.

e) By renouncing the inheritance, the person euqtitb inherit, who belongs to the
category of heirs that have a seizin, loses theefitenf seizirf. However, the acts of
conservatorship, supervision and provisional adstiaiion achieved by the person entitled
to inherit, before renouncing the inheritance, Wil preserved, if from the circumstances
under which they have been performed it does matltr¢hat the person entitled to inherit has
acquired the status of heir by performing them [Ad&10 par. (3) NCC]. Conversely, if the
person entitled to inherit has performed acts spdsal, definitive administration or use of
goods from the inheritance or acts of conservaipysBupervision and provisional
administration, which show indirectly, but undoudite the will to accept the inheritance,
he/she no longer has the possibility to renouneeitheritance [Art. 1110 par. (2) and (3)
NCC].

f) In principle, the personal creditors of the merentitled to inherit do not have the
right to pursue the inherited property. Exceptibndtiowever, pursuant to the provisions of
Art. 1122 NCC, “The creditors of the person enttl® inherit who renounced his/her
inheritance in order to fraud them may petition to@rt to revoke the renunciation as far as
they are regarded, but only within 3 months frone tate of acknowledging the
renounciation. The admission of the action for matmn produces the effects of an
acceptance of inheritance by the indebted persttieento inherit only with regard to the
complaining creditor and within the limit of thdtkr’s claim”.

Therefore, as in the light of the Civil Code of #8@he creditors of the person
entitled to inherit have the possibility to ask theurt the revocation of a fraudulent
renunciation of inheritance. But we must note ttiet new Civil Code retains a shorter
period, of 3 months, to appeal the action for rewion of a fraudulent renunciation.

However, in no case do succession creditors haveght to pursue the renouncer’s
patrimony assets.

g) The renouncer has no obligation to pay the itdnere taxes.

1.4. Revocation of the inheritance renunciatioh

1.4.1. The notion, the legal regulation and the calitions of the revocation of
inheritance renunciation

Art. 1123 NCC offers the renouncer the possibitifyrevoking the renunciation of
inheritance, mainly in order to avoid inheritancgcancy, although the act of succession
option is, in principle, irrevocable.

The revocation of waiver of inheritance is possibigy if the two following
conditions are met, cumulatively:

a) the period of prescription for the right of session option has not expired;

According to the provisions of art. 1123 NCC, thaauncer may revoke the waiver
at any time during the term of the option. In tpedalty literaturg attention is drawn to the

! On this aspect, see llioara Gendline Novelties Brought in the Matter of Seizin byvlo. 287/2009in the
journal “Agora International Journal of Juridicali&ce”, no. 2/2011.
2 The Civil Code of 1864 regulated the retractioiinbieritance renunciation.
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fact that the expiration of the succession optioesdnot operate automatically, at 1 year
after the opening of succession, but must be cersitin its concrete circumstances, by
reference to the person entitled to inherit who tea®ked the waiver of inheritance, taking
into account all rules governing the prescriptidthe right of succession option (such as the
suspension of extinctive prescription).

b) the inheritance has not been accepted, in ttentimee, by other eventual heirs of
the deceased who have vocation to the share thdtwo to the renouncer.

The renouncer cannot reconsider his/her decisiothéf inheritance has been
accepted by the other eventual heirs. Elements ssclthe fact that the acceptance of
inheritance is express or tacit, that it occurretbte or after the renunciation of inheritance,
that it comes from a coheir, subsequent heir, legé&stamentary heir are irrelevant

The revocation of waiver of inheritance is possiblewever, even if the legatee by
particular title or that by universal title has epted the inheritance. As regards the legatee
by universal title, it is required that, by his aptance, inheritance vacancy should still be
preserved for the other share of the inheritanckthat the retractor should have vocation to
that sharg

Therefore, the revocation of waiver becomes imfbasdrom the moment when the
succession is no longer vacant, having been aatdypytehe eventual heirs with vocation to
its universality.

In relation to the rights of the village, town drthat may be the case, of the city or
state on the vacant succession, the renouncer evake his option until the expiry of the
prescription period for the right of successioniapteven if certain measures for declaring
the succession vacant were taken by authorizedpgrs

In another vein, in art. 1123 NCC, the legislatspecifies that the provisions of art.
1120 (regarding the form of renunciation) shall lg@zcordingly in the matter of revocation
of the renunciation of inheritance. Consequentiypunciation of inheritance can be revoked
only expressly; having to take the form of a statement givenegithefore any notary public
or before the diplomatic missions and consularceffiin Romania, and, in order to inform
third parties, it shall be recorded at the expesfsthe retractor in the national registry of
notaries, held in electronic format, in accordawdé the law.

With this, the legislature puts an end to the doatrcontroversy regarding the form
of the declaration for revocation of the inheritanmenunciation, arising in the light of the
Civil Code of 1864, which contains no provisiorthat effect.

! Fr. Deakop. cit.,p. 436.

2 M. Eliescu,op. cit.,p. 136-137; D. Chirig, op. cit.,p. 238; Fr. Deakop. cit.,p. 437; Al. Bacaci, Gh. Coinit3,

op. cit.,p. 214.

% Fr. DeakNota Il la decizia T.J. Vaslui no. 599/1986 R.R.D. (The Romanian Law Review), no. 10/198657,
D. Chirica, op. cit, pp. 238-239.

4 Fr. Deakop. cit.,p. 436.

® Therefore, renunciation of inheritance can be kedoonly expressly, although renunciation can zegtionally
presumed.

® According to the regulations of the Civil Code 164, the retraction of renunciation, just like @and simple
acceptance of the inheritance, may be express,aadiforced, although renunciation of inheritacea only be
express. Express retraction resulted from a sgeddcument, authentic or under private signataet tetraction
resulted from any acts, which undoubtedly expresisedenouncing heir’s will to accept the inherdenand forced
retraction operated as a consequence of illegaltzing committed by the renouncer, as providedrhy703 and
712.
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1.4.2. The effects of revocation of inheritanceenunciation

Following the revocation ofvaiver of inheritance, under the conditions mergbn
earlier, the person entitled to inherit becomesi@epting heir. According to the provisions
of art. 1123 par. (2) NCC, “The revocation of rediation has the value of acceptance, the
assets of the inheritance being taken in theireturstate and under the reserve of the rights
acquired by third parties on those assets”.

Therefore, it results from the above-mentioned liggavisions that the retracting
eventual heir becomes acceptant of the inheritatiee revival of the right of succession
option with its two variants being impossible ihatéon to him. Before 1 October 2011, this
issue was controversial, as the previous Civil Cdidenot contain any express provision to
that effect.

We consider therefore that revocation of inherieamenunciation is itself an
acceptance of inheritance.

Following the revocation of inheritance renunciatidghe inheritance assets are
taken by the retractor in their current state, /mlaintaining the rights acquired by third
parties over them, earlier than the time of revioocateither by prescription or by acts duly
concluded by the custodian or trustee of the indece.

2. Renunciation of inheritance in the regulation ofrench law

In the same way as our legislation, the Frenchl@uide considers the heir who
has renounced the inheritance to have never bebriams a result, the renouncer does not
benefit from succession assets, but is not heklipport the succession liabilities either. The
motivation of the renunciation of inheritance magryfrom case to case, but most of the
times it is represented by the fact that the swiordiabilities surpass the succession assets.

Renunciation of inheritance is express and hasleamsocharacter. Therefore, the
declaration of renunciation must be made at thestrggof the court territorially competent.
In addition, in order to make it opposable to thiakties, it must be entered in a special
register.

The French legislature, just as our national omognizes the right of the
renouncer’s personal creditors to accept the itdrae in his/her place, to the extent that
they prove that their debtor has renounced theritamee with intent to fraud their interests.
This acceptance, however, operates only with retgatide applicant creditor and only within
the limit of his claim.

Equally, the French legislature governs the polésibof retracting inheritance
renunciation. Thus, we find that the French legiska uses the term “retraction of the
renunciation of inheritance”, the expression usgdhHe Romanian Civil Code of 1864 as
well. However, as noted, the new Civil Code uses tdwrm “revocation of inheritance

! with regard to the majoritary opinion, that theival of the right of succession option with itsek variants does
not operate in relation to the retractor, see: Nes€u,op. cit; p. 137, St. @penaruop. cit, p. 504; Fr. Dealgp.
cit., p. 438; D. Chirig, op. cit, p. 239; L. Stnciulescu,op. cit, p. 438. There was another view expressed,
according to which retraction has the effect ofivieng the right of succession option, thus allowihg retracting
eventual heir to make a new option with regarchibheritance, in the sense of either pure anglsiacceptance
or acceptance under benefit of inventory. Seehis tegard: M.B. Cantacuzin&lementele dreptului civilAll
Educational Publishing House, Bucharest, 19985¢; E. Safta-Roman®reptul de mgtenire, Grafix Publishing
House, lai, 1995, p. 133-134; Al. Bacaci, Gh. Cani3, op. cit, p. 215.

2 Regarding the issue of inheritance renunciaticco@ting to the regulation of the French Civil Codeg, for
example: Ph. Malaurie, L. Aynéises successions. Les libéralit8sédition, Defrénois, Paris, 2008, p. 129-133; Ch.
JubaultDroit civil. Les successions. Les libéralit@8édition, Montchrestien, Paris, 2010, p. 719-736y&lrin, G.
GoubeauxpProit civil. Tome 2, Régimes matrimoniaux. Sucaessi- libéralités26° édition, L.G.D.J., Paris, 2010,
p. 226-229; D. GuéveDroit des successions et des libéraljtéédition L.G.D.J., Paris, 2010, p. 243-244; A.-M.
Leroyer,Droit des successiong;édition, Dalloz, Paris, 2011, p. 294-296.
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renunciation”. As in our law, retraction of reniat@n of inheritance only operates if two
conditions are met:

- that the time limit for exercising the right of s@ssion option has not expired;

- that the inheritance has not been accepted, inmientime, by other eventual
heirs. As a result of the retraction of the renatioh of inheritance, the retractor accepts the
inheritance purely and simply. We must mention thanch law, unlike the new Romanian
Civil Code, provides as a form of succession optibe acceptance of an amount of the
inheritance up to reaching the net assets (asghi&aent of acceptance under benefit of
inventory, covered previously to the 2006 reformjthough this acceptance operates
retroactively, the rights that third parties haweaju@ired over the inheritable goods are
maintained, either by operation of prescriptionirothe event that they were duly concluded
by the trustee of the vacant succession.

Unlike our Civil Code, the French Civil Code doest retain the formalism of the
declaration of retraction of the renunciation dfientance. Consequently, the retraction of
the renunciation of inheritance should not necdygsaraterialize in an authentic document.
But the Code of Civil Procedure governs the obilig@gt of its publication, thereby making
sure that the declaration of renunciation of inlamée may be invoked against third parties.

Conclusions

In the matter of renunciation of inheritance, tlvnRomanian Civil Code, while
maintaining the principles of the Civil Code of ¥8fs innovative in the following aspects:

- it covers, as exceptions, two situations in whieh renunciation of inheritance is
presumed (Art. 1112 and Art. 1113 NCC);

- it governs the possibility for the creditors of therson entitled to inherit who
renounces the inheritance in order to fraud thenask the court to revoke the renunciation,
within 3 months from the date they acknowledgedwhever;

- it uses instead of the term “retraction renunciataf inheritance”, the more
precise phrase — in our opinion — “revocation afurgciation of inheritance”;

- it establishes expressly that revocation of watfeinheritance has the value of
an acceptance of inheritance, ending the contrg\aising in the doctrine on the subject, in
light of the old Civil Code;

- it covers expressly the formalism of the declaratievoking the renunciation of
inheritance.

Thus, the new Civil Code demonstrates responsigenesthe proposals made
before 1 October 2011 by the specialty literature.

Finally, we consider that, by using a specializedspnt-day language, the new
Civil Code provides a modern, flexible and fair ukdory framework for the renunciation of
inheritance.

We also find there is a great similarity, as regatite matter of renunciation of
inheritance, between our regulation and the Fremadh which entitles us to consider that,
once again, the French Civil Code was the sourdespiration for the Romanian legislator.
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Abstract

The focus of this paper is to contend that in spiteecent attempts to marry human
rights to development, the marriage remains oneoofvenience, and to the inconvenience of
disadvantaged groups, particularly indigenous pespivho are the focus of discussion in
this paper. The paper also contends that, conttarthe claim that the relationship between
rights and development were non-existent to begih, where was such recognition. The
crucial issue, however, is the category of peogie were allowed to enjoy rights in order to
facilitate development and to enjoy the fruits @felopment.

Key words. minorities, human rights, democracy, African expRce,
modernisation

Introduction

This analysis is grounded in three types of rel®hip between rights and
development which | identify — the negative, pasaivd positive. The paper contends that
the positive relationship remains the domain of phétical and economic elite who control
and direct how and when those are under their adrghould benefit from a negative or
passive relationship approach between rights andeligpment. It is contended that the
negative and positive relationship has continueddtoninate the dynamics of economic
development from the Enlightenment era, througlordalism, post-colonialism and the
globalization era. In the context of promoting effee minority rights which lies at the heart
of peace and stability in Africa, | suggest thateavisioning of the relationship between
rights, democracy and development in Africa whishllenges the current notion of “market
democracy,” “good governance” and “liberal internimnal orthodoxy.” The analysis
tackles ways in which effective promotion of mityorights can be realized based on a
cultural relativist perspective.

The African Experience of the Negative/Passive Ralonship between Rights
and Development

When capitalist adventurism extended to the shofeéfrica and other places,
colonized people were not considered “human béingkerefore the idea of extending
rights enjoyment to the indigenous people of thedlavas simply unthinkable. Thus,
violations of human rights were rife. AccordingHoward, the Gold Coabtcivil and political

! After independence in 1957, Gold Coast was chatm@&hana.
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rights, as the contemporary world now defines theere certainly not practised under colonial
rule.” She writes,
Indeed, the British initially opposed U.N. passafehe Universal

Declaration of Human Rights because they were dftlaat the declaration

would oblige them to implement those rights inrtoelonies®

However, to foster and facilitate developmenttaf tolonial economic enterprise,
some members of the colonised population were éddigo a higher status than others,
having been recognised as being “more human” orenmone to adapting European
behaviour, lifestyle and mannerisms than othershefr kind. These should therefore be
given preferential treatment over their “less humamrethren. Thus the policy of “pick and
choose” or “divide and rule” was put into place.eThess human” brethren were mainly
communities who were not politically and sociallsganised and lived a subsistence
lifestyle. They had diffused political systems with recognised headship apart from family
or community leaders. These communities lived astdrs, gatherers and nomads whose
economic lifestyles did not conform to Locke’s themf property acquisition — that is,
“mixing one’s labour with the soil” to produce weaf These were side-lined because they
were not considered economically attractive to oiallisnT.

These marginalised indigenous communities suffereolst at the hands of
colonialism. Where minerals resources were e foandtheir land they driven off or
subjected to all manner of abuse for them to reisty control over their lands. Also,
because of the nature of their political and sosit-up, when it came to using local
authorities to implement colonial policies suchtas “indirect rule,* the authorities found it
more expedient to deal with the “more civilisedthren” with organised political structures.
In other situations, in communities whose landsl&aot produce the cash crops such as
cocoa, coffee, tea, etc. that were in demand irofgjrnor minerals, a deliberate policy to
create labour reserves was implemented to triggieour flow to centres of commercial,
farming, mining and industrial activities. Also,rse were unfortunate to be driven off their
lands to live as “reserves residents” or as “seusittin order to give their lands away to
support settler colonialishMost of these fall today into the category of nmities — the
Maasai, the San, etc.

Post-Colonialism and Modernisation Theory

As a modern concept, development began to takedwging the decolonisation era
when the industrial model of development with itsc@mpanying modernisation theory
emerged. Modernisation was not only an attempt by colosialito escape blame for the
negative development impact generated by unretgstiploitation and plunder; but also, for the

! Howard, Human Rights in Commonwealth Africa, (Tego Rowman and Littlefield, 1987), at 9.

2 John LockeTwo Treatises of Civil Governme@ambridge: Cambridge University Press, 1988).

41 According to Potholm.

4 Indirect rule has been defined by Dr. Lucy Mair“tee progressive adaptation of native institutidasmodern
conditions.” cf. K.A. Busia,The Position of the Chief in the Modern Politicgs®m of the Ashant{&ondon: Frank
Cass, 1968) at 105.

5. In both cases, communities enjoyed a severelydilriright of occupancy’ over their lands. A colahagent,is
quoted by Okoth-Ogendo: ‘| am afraid that we hawetg hurt their (the natives) feelings, we havé tgowound
their susceptibilities and in some cases | am @fwe may even have to violate some of their mostished and
possibly even sacred traditions if we have to moagves from land on which, according to their ogustomary
law, they have an inalienable right to live, anttlsehem on land from which the owner has, undet same
customary law an indisputable right to eject tHet.W.O., Okoth-OgendaoTenants of the crown: Evolution of
agrarian law and institutions in Keny@African Centre for Technology Studies, Nairobi,91y) 58. cf. Albert
Barume, “Indigenous Battling for Land Rights: Thasg of the Ogiek of Kenya,” in J. Castellino andvalsh,
eds,International Law and Indigenous Peoplgsiden: Martinus Nijhoff, 2004), 363 at 365.

& Wilber and Jameson, “Paradigms of Economic Dewvetopt and Beyond,” in Wilber and JamesBirections in
Economic Developme(itiotre Dame, Indiana: University of Notre Dame, 303t 7.
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colonialists to act as the “new redeemers.” Modsation became the new development model
for implementation in colonised states in ordertoatever the centre-periphery relations that
capitalism established through colonialism.

The concept of modernisation involves taking stépsards the attainment of
progress from an earlier to a later stage of méamathrough the process afrowth®
According to the logic of this model, social andtunal differences between nations, regions and
peoples are doomed to pass away unless they dposeta stumbling block to progress or,
unless they contribute to a nation's specific athge such as when traditional values help to
discipline workforces to comply with the exigencigsorganizational chandeThus, W.W.
Rostow outlined the 4 stages of evolution thatcallintries would have to go through to
attain economic growth: first, the “traditional’agie; the “preconditions of modernisation” is
established in the second stage; third, the “tak& siage, and; fourth, the “drive to
maturity.” One salient feature of this model of developmetité notion that economic growth,
based on industrialisation and catapulted by seiand technology, would spawn a gradual uni-
dimensional evolution towards a more open globaliesp imbued with some peculiar
characteristic§.Development is thus to be measured by the levigasfnological advance as
attained in a “high mass consumption” society. Thizdel gives the state a prominent role to
play as the agent “for advancing the human andanandimensions of development through
its exclusive prerogatives in collective problenvsm” and conflict resolution®. Obviously,
the implementation of this theory impacted mostatiggly on the tribal communities who did
not have organised socio-political systems.

Post-Colonialism and the Colonial Legacy

A major colonial legacy was the capitalist polidyhmmogenisation and integration
of colonised economies into the global economy anthlgamation of different ethnic
entities to form the independent nation-statesfofA. At the time of independence, African
leadership pursued this policy by seeking to cadat# communities of people into the
nation-state.

It was argued that to preserve unity, the communeyg to be incorporated into the
state or the community equated to the state. Isyaurce of this policy, for example, the
OAU Cultural Charter for Africa stipulates in aféct states that

The African States recognize that African cultutalersity is the
expression of the same identity; a factor of uaitgl an effective weapon
for genuine liberty, effective responsibility andl fsovereignty of the
people®

! Karl Marx and Frederick Engel$janifesto of the Communist Partijlew York: International Publishers, 1989);
Evandro Agazzi, “Philosophical Anthropology and @igjective of Development,” in UNESC@pals of Development
(Paris: UNESCO, 1988).

2 Such as “indirect rule”.

3 W.W. RostowStages of Economic Growth: A Non-Communist Mani{éde#w York: Cambridge University Press).

“ These include (a) increasing individual occupati@md social mobility together with a growing elifyaf educational
opportunities; (b) a fading away of differencesdobsn traditional differences and life-styles;g@oncomitant growth of
the middle classes as a consequence of the imgedsmand for highly skilled and professional weskeand, (d)
consequently, a decrease in collective types afyanism, especially of class struggle. Bertsugpra note...., at 145. It is
contented that the perpetuation of this illusiorufineal evolution toward an open, homogenisetall society led to
the slave trade and colonialism with its immeadarategative impact on the naturally-evolving hunmiits and
development from theommunato thepolitical stages in Africa and the Americas.

® Shivakumar, “The Constitutional Foundations of Blepment Workshop in Political Theory and Policy
Analysis,” Indiana University, Bloomington IN 47408 2.

© Adopted at the 13th Ordinary Session of the OALRdrt Louis, Mauritius, from"3to 5" July, 1976.
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The pursuit of this policy meant, for most minorgyoups, “internal colonialism.”
They were and some are still treated as second-cltizens. They continue to struggle for
recognition of their land rights; some remain oserges carved out for them by the colonial
authorities, etc. Some are still considered “backvwand inconvenient entities” that pose as
stumbling blocks to development and need to berdasdd or denied citizenship status. Some
have been killed, dispossessed and/or forced bmige in the process of nation-building and
national economic growth.

Under the Charter of the then Organisation of AfnidJnity (OAU), minority rights
issues were put on the back burner. All referetoepeoples” were interpreted to mean a
whole people, a country as a whole. The principlatoposseditisvas affirmed in the 1964
OAU Cairo Declaration on Border Disputes among ¢ri Statésby seeking to legitimise
national borders inherited from colonial rule. bidéion, sovereignty and territorial integrity
were held sacrosanct, underpinned by the prinaplaon-interference in internal affairs.
The OAU, supposedly, had more pressing issuesctdetaand contended that giving room
for human rights would compromise that goal, esgllgcminority rights issues.

African leaders sought justification for a resartthis approach through the notion
of cultural relativism. Among others, it was corded that a strong hand was needed to
propel economic growth and giving room for the eis of civil and political rights would
hamper development. Politically, it was argued trainting of human rights would lead to
the unleashing of divisive forces that may occasfencollapse of the fragile nation-state.
Consequently, the contention was that emphasisléghmmiplaced on economic, social and
cultural rights over civil and political rights bRBut in reality, African leaders did not pursue
economic, social and cultural rights. Had they dsoebetter protection would have actually
been accorded minority groups.

Response to the Cultural Relativist Argument

Indeed, African leaders got it wrong regardingdhguments made above. | contend
that the human rights approach to cultural relafiviis that it is to be used as a tool by
oppressed people, not those who thread the cosridbpower. Secondly, it should be a
sword (a tool to fight injustice) and not a shi¢dddefence against injustices as a cultural
choice). Finally it is to be a tool to correct thest, not justify abuses in the present or future.

The legitimacy and relevance of the cultural relaticlaim rests on the recognition
of indigenous and minority rights. The reason mme: indigenous culture is the source for
identifying the type of rights that the memberstiwdit community share. Rights from the
cultural perspective are derived from the instim$, traditional symbols, proverbs, songs
and indigenous knowledge of the local people.

Culture is supposed to enhance better protectidruofan rights. However, before
it can effectively do so, it has to embody the esiof the people, especially marginalized
entities such as minorities. A basic criteria wilé that the rights should reflect the
aspirations and input of the people, be groundethéir daily lived experiences, and the
enjoyment of those rights should likely lead toadigtic form of development for them.

Responding to the community-state relationship iaent, | contend that in reality,
the community and the state are different instingi and to some extent at odds with each
other. While the state depends on laws, rules asiitutions, the community, for the most
part, relates to norms developed through formsookensus and enforced through mediation

! Russell Barsh, “Socially-Responsible Investing trelWorld’s Indigenous Peoples.”

2 Ccase Concerning the Frontier Dispute (Burkina FRepublic of Mali), judgement of 22 December 1988):
www.icj-cij.org/icjiwww/ (February 2000).

3Ghai, “Human Rights and Governance: The Asian Debéiovember 1994Fentre for Asian Pacific Affairs
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and persuasion. And within the community, one fililgerse groups distinguished along
ethnic, linguistic and other lines.

For the sake of minority right analysis, we canniifg two types of such
communities: those who like to remain on their atred lands and engage in activities that
reflect the cultural ethos of their ancestors aetdegal way of life. These are generally
referred to as indigenous peoples. Secondly, tindsetravel from away from the ancestral
lands to live in urban areas but still want to pree and practice, to a limited extent, their
linguistic, ethnic and cultural identifies. Theseople are referred to as minorities,
recognised under article 27 of the ICCPR.

In those States in which ethnic, religious or lifggic minorities

exist, persons belonging to such minorities shatlbe denied the right, in

community with the other members of their group.etjoy their own

culture, to profess and practise their own religiar to use their own

language.

There are others who as well those that cut actssic, linguistic and cultural
lines. These are broadly defined as civil society.

The political situation in Africa is such that, asresult of the mistrust in the
colonial system’s artificially created nation-state “civic” public, the original, the
primordial (ethnic) public, has remained in tactoPle will transfer their trust from their
ethnic loyalty to the state and only if they getlaances from the state that it will take care
of their interests. This trust will also facilitatee creation of social groups that cut across
ethnic and primordial lines in the civil societyowever, with the failure of the colonial state
to achieve that, the 2 publics remain. As a resdtble functioning civil society remains
non-existent,

Minority Rights Protection at the International Lev el

Internationally, in respect of indigenous peoplasrecognition of group rights to
culture, we have various declarations and convestisuch as the UN Declaration on the
Right of Persons belonging to National or Ethniejiglous and Linguistic Minoriti€sand
the ILO Convention No. 169 on the Rights of Indigas and Tribal Peoplés.

But at the same it is important to note that thevemtionally accepted definitions
of minorities do not easily fit into the African than of a minority. For example, referring to
one conventional definition of indigenous peoplegmsed by Francesco Capotottipne
notices there are some major shortfalls in itsiappbn to Africa. For example, it is found
that it contains the idea of two main groups, omenichant and other non-dominant.
However, looking at the ethnic composition of A&jdhere are several different minority
groups located in the same country, with one (anetomes with a few more) as the
dominant and the rest in non-dominant status. Agrotimportant lacuna that is significant
for consideration in terms of minority rights in rifa is the notion that the idea of

! For example, in Ghana, according to a 1998 surwéyie it was noted that “civil society is alive cuwell”
membership of a religious organisation “remainsptiacipal form of non-governmental associatior5’9®%6 of the
people interviewed said they attend religious sewiat least once a week. 34.3% claimed to offjcialong to a
political party.Michael Brattoret al, Attitudes to Democracy and Markets in GhgAfrobarometer Paper No.2), at
15 and 16.

2 Adopted by General Assembly resolution 47/1358&Dkcember 1992.

% Adopted on 27 June 1989 by the General Conferehtiee International Labour Organisation at itsesgy-sixth
session. Entered into force on 5 September 1991.

4 UN Special Rapporteur on Minority Rights: “A grqupumerically inferior to the rest of the populatiof a State,
in a non-dominant position, whose members- beirtipmals of the State- possess ethnic, religiouinguistic
characteristics differing from those of the restte# population and show, if only implicitly, a senof solidarity,
directed towards preserving their culture, tradi$ioreligion or language.” Study on the Rights ef$®ns belonging
to Ethnic, Religious and Linguistic Minorities UNoBument E/CN.4/Sub.2/384/Add.1-7 (1977).
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preservation of culture, traditions, etc. is notsued in a vacuum; not in isolation from issue
of survival and development. It is therefore vitathportant to attach culture and tradition to
the mode of economic survival and development efgloup. Such lacunae are taken for
granted in the leading literature on minority righwvhich only give scant attention to
minority rights issues in Africa. Also, ethnicitg portrayed as the principal cause of civil
wars in Africa. However, the ethnic factor is omhe immediate cause. The remote factors
are mainly economic and political: access to scegseurces and political power.

Again, looking at another conventional definitioh ‘oninority group” by José
Martinez Cobd Special Rapporteur of the UN Sub-Commission orvémtion of
Discrimination & Protection of Minorities it is netd that in the African context,
“indigenousness” is not always tied to aboriginaltgs or original title to land. Also, there
are other traditional means of tracing common d#soe ancestry, such as through myths
and fables.

In its report on conflicts in Africa, the Committeen Elimination of Racial
Discrimination (CERD), among others, expressed &tarm at the growing mass and
flagrant violations of human rights of the peopdesl ethnic communities in Central Africa,
in particular, massacres and even genocide petpetr@gainst ethnic communities, and
resulting in massive displacement of people, miliof refugees, and ever deepening ethnic
conflicts.” As Christopher J. Bakwesegha, a representativeeo©AU, laments, “[t]here is
hardly any country in Africa that has been spakexiwrath of ethnic conflicts in terms of
loss of lives, destruction of property as well asian displacement”

Thus, instead of hoping to attain development dadilgy through suppression of
indigenous minority rights, the reverse has be&irsd. Typical example is the case of the

! Indigenous communities, peoples and nations argetivhich, having a historical continuity with pnsasion and
pre-colonial societies that developed on theirittaies, consider themselves distinct from othert@es of the
societies now prevailing in those territories ortpaf them. They form at present non-dominantascof that
society and are determined to preserve, developtrandmit to future generations their ancestraitteies, and
their ethnic identity, as the basis of their conéid existence as peoples, in accordance with tveir cultural
patterns, social institutions and legal systemsirThistorical continuity may consist of the contation, for an
extended period reaching into the present, of omeave of the following factors:

a. Occupation of ancestral lands, or at least partesh;

b.  Common ancestry with original occupants of thesdda

c. Culture in general, or in specific manifestatiorsuch as religion, living under a tribal system,

membership of an indigenous community, dress, meflngelihood and lifestyle);
d. Language (whether used as the daily language, teemtmngue, as habitual means of communication at
home or in the family, or as the main, preferreahitual, general or normal language);

e. Residence in certain parts of the country, or made regions of the world;

f.  Other relevant factors.
Study on the Problem of Discrimination against ¢reious Populations, UN Doc. E/CN.4/Sub.2/1986/Add.4
2 The Committee on the Elimination of Racial Disdriation, Statement on Africa:. 20/08/99. A/54/18,para.24.
(Other Treaty-Related Documgri5th session 2-27 August 1999 Reiterating itemeclecisions, declarations and
concluding observations, such as decision 3 (42Rofugust 1996 on Liberia, resolution 1 (49) oAdgust 1996
on Burundi, decisions 3 (51) of 20 August 199752)(of 19 March 1998, and 4 (53) of 18 August 1988the
Democratic Republic of the Congo, the declaratibd®March 1996 on Rwanda, the concluding obsesnation
Rwanda of 20 March 1997, the concluding observation Burundi of 21 August 1997, decisions 4 (52P0f
March 1998, 5 (53) of 19 August 1998 and 3 (54)®March 1999 on Rwanda, decision 5 (54) of 19 Mar@99
on the Sudan, which were the results of the Comamigitconsideration of the ethnic conflicts in th&&ses parties
under its early warning and urgent action procesluvithin the context of the Convention,. It alsfereed to the
Secretary-General's report on “Causes of confiict the promotion of durable peace and sustainableldpment
in Africa,” (A/52/871-S/1998/318, dated 13 April 98), which noted among others, that "the main aim,
increasingly, is the destruction not just of arnbas of civilians and entire ethnic groups.”
%1t is on record that in the last 30 years, mosntBO wars have been fought in Africa. In 1996 @Jd of the 53
Member States of the OAU were affected by armedlictsraccounting for more than half of war-relatgeaths
worldwide and resulting in more than eight millieefugees and displaced persons. Most of thesesstagr an
ethnic dimension.Christopher J. Bakwesegha, Keynote Address on ‘Rise of the Ethnic Question,” Bonn,
Germany 13-16 December, 2000.
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Nigerian minorities in the Niger Delta. The stromgn tactics employed by the Nigerian
government as well as Shell to deal with the disompto the work of Shell by the minority
groups in the Niger Delta has resulted in exac@baif Nigeria's chronic fuel shortages as
well the death of thousands of people through waricts, such as explosions while trying to
take out fuel from the leaking pipes, extra-judicxecutions and wanton invasion and
destruction by military task force personhehell has also reported increasing theft, or
“bunkering” of crude oil from its facilities, redirg in the loss of up to 32,000 barrels per
day of production recentf/In the same report, it says that the governmemefofrom the
non-Niger Delta community, after their wanton amftglestruction “left graffiti that included
ethnic slurs and reflected views that the town #r& whole ljaw ethnic group must be
punished for the crimes committed by their sohs”.

Furthermore, as opposed to national minorities, icAfr has “cross-border
minorities”, an issue yet to be examined by theokaiship on minority rights but which lies
at the heart of most conflicts in Africa.

The importance of promoting minority rights in Afai, for instance, is that there are
some unique aspects of rights that need to be qiente Land is crucial to minorities,
language as a vehicle to propagate and preserveuthee of the people, protection of the
environment and traditional means of subsistendso,Ahere are other rights found in the
mainstream notion of rights that may be redundanhat be ripe for exercise in such
communities For example, in most indigenous comiiemi political rights in terms of
voting and to be voted for is absent because th&g A hereditary rule which automatically
determines who qualifies to be the next leadero Ad®@me communities have other ways of
determining who should lead the group, eg, throoghsultation of the oracle. Again, in
some communities, there is no organised politigatesn akin to the Western. Such societies
are run on family head basis. For communities faltinto such a category, external self-
determination will be the last thing on their mirgisce their cultural lifestyle does not have
room for it. Without experience in a centraliseafditional system of governance, if external
self-determination is granted, it will lead to tbellapse of the new entity. However, some
form of internal self-determination will be crucialr them to maintain this lifestyle.

Globalisation and Minority Rights

In spite of the contention that human rights andettgpment have finally become
bedfellows, it is my contention that the relatioipshovers between the negative and passive.
So long as the positive is not put in place, thiati@nship remains a tenuous one and
unsustainable. Particularly, attempts by Westeaitestto impose its brand of democracy on
non-Western states is not in the interest of migogroups and for the sake of political
stability and social cohesion. Though to a largeeitx the idea of liberal democracy has
helped to sustain the Western society, the conteptnot proven effective and workable in
most non-Western societies for a number of readduisone fundamental factor that is most
often overlooked is its lack of recognition of aumllistic, multi-ethnic-based notion of
democracy. It is the majoritarian vision of theelil international orthodosythat has been
suggested for implementation. This notion, howedegs not have room for minority rights
per se

! In the most serious such fire, in October 1998rerthan one thousand people died in Jesse, Deite, Stut
similar explosions have continued to take placee&g hundred people died in July 2000 in a fireAofeje, near
Warri, Delta State, and dozens died from small@iasions throughout the year. HRW, “Update on Miolas of
yuman Rights in the Niger Delta.” www.hrw.org/backgnder/africa/nigeriabkg1214.htm.

Ibid.
® Ibid.
4 Donald Rothchild¢Liberalism, Democracy and Conflict Management: Thieican Experiencé Paper presented
at Conference on “Facing Ethnic Conflicts: Perspestfrom Research and Policy-Making,” Bonn, Gergna#-16
December 2000: www.zef.de/download/ethnic_conflitkchild. pdf.
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What makes the democracy idea even more precaisoire fact that it has been
watered down to the notion of “market democracyiallaims more at ensuring the efficacy
of the democratic structure to promote market Efficy. This notion of democracy is
defined by the concept of good governahce.

It is this form of governance or democratic etheswkd from the liberal notion of
rights, and carried over from the Enlightenmentthed is being imposed on Africa and other
developing countries. Thus, in the NEPAD docunfeffrican states make an undertaking
“to respect the global standards of democrdcfHese seem to find expression in the
Declaration on Principles Governing Democratic Etets in Africa:

1. Democratic elections are the basis of the autharftyany
representative government;

2. Regular elections constitute a key element of the
democratization process and therefore, are eskentia
ingredients for good governance, the rule of laWwe t
maintenance and promotion of peace, security, lgtalbind
development;

3. The holding of democratic elections is an important
dimension in conflict prevention, management and
resolution.

4. Democratic elections should be conducted:

a. freely and fairly;

b. under democratic constitutions and in compliandd wiipportive
legal instruments;

c. under a system of separation of powers that ensugeticular,
the independence of the judiciary;

d. atregular intervals, as provided for in Nationah&titutions;

e. by impartial, all-inclusive competent accountabkctoral
institutions staffed by well-trained personnel augiipped with
adequate logistics.

However, where sovereignty is vested in an authofihat proclaims its
competence and willingness to settle all issuesotiéctive action facing the sociefyjood
governance becomes unitary in focus. Good govemahen loses its relevance for
application in communities that multi-ethnic in goosition and has serious minority rights
issues to grapple with. In such contexts, polyéeststems of governance work better.

Polycentric systems of governance mean freeingesgac minorities to assert
themselves. “Polycentric designs for governancesstprocesses of self-coordination [and
cooperation] among multiple, independent, and apgring problem-solving units, with each
capable of making adjustments to other such uagis;oordinated through a general system

! The UNDP policy documenitGovernance for Sustainable Human Developmelafines governance as: [T]he
exercise of economic, political and administratauethority to manage a country's affairs at all leve Good
governance is, among other things, participateandparent and accountable. It is also effectivkegpitable. And
it promotes the rule of law. Good governance erssthiat political, social and economic prioritiee drased on
broad consensus in society and that the voicelseopborest and the most vulnerable are heard iisideanaking
over the allocation of development resources Hitagnet.undp.org/Docs/policy5.html.

2 New Partnership for Africa’s Development (NEPANEPAD is is a vision and strategic framework foriéd’s
Renewal. The NEPAD strategic framework documergearifrom a mandate given to the five initiating ¢teaf
State (Algeria, Egypt, Nigeria, Senegal, South @s)iby the then Organisation of African Unity (OAtd)develop
an integrated socio-economic development frameviorkAfrica. The 37th Summit of the OAU in July 2001
formally adopted the strategic framework document.

® NEPAD Document para 47.

4 OAU/AU Declaration on Principles Governing Demdir&lections in Africa: AHG/Decl. 1 (XXXVIII).

® www.indiana.edu/~workshop/wow2/publications/jun@6if Shavikumar, supra note 12.
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of rules”! This affords problem-solving units within a polytec system greater discretion

to solve local problems localfyit also gives room for the realization of potehtifithe local
people, and thereby to acquire agency, self-confideand recognition of their worth and
dignity. For that matter, it is not merely a questof recognizing the underdevelopment and
poverty of minorities and seeking to help themislta question of giving them space to
contribute to helping themselves.

Democracy is supposed to be empowering when pewplable to transcend their
personal interests and meet as a group to artcukeds, assess capacities, impose duties
and make rights claims or assert the same in aodéeal with their needs. It in turn involves
finding through this interaction, the means to riptet their experiences, the injustices and
stumbling blocks to their development and realisd-Isood and contribute to community
development. The process involves the exercisen®fensemble of right to freedoms of
association, movement, assembly, etc. helps pe¢omequire agency, recover selfhood and
earn self-confidence.

Judging by Africa’s past record on lack of recogmitof minority rights, and also
the fact that the new Constitutive Act of the AfnicUnion (AU) does not deal with minority
rights issues unless, indirectly a situation degges into a crisid this type of democratic
arrangement does not bode well for the future ktyakind development of the African
continent. It is noted that while the controlledvaeratisation process resulted in 16 regime
changes between 1989-921 states remained “illiberal democraciésind in 13 others no
elections at all were held. However, the qualitelefctions declined in 11 out of 23 elections
between 1995 and 199 Rothchild contends:

Even when viewed in terms of the narrow prism ohpetitive
elections rather than the broader processes of actability, high
information, extensive participation, and equalaese distribution, the
limits of constitutional engineering in Africa arepparent. Election
processes, despite their emphases on individuatehand the possibility
of cross-party voting, remain vulnerable to elitebitization along ethnic
lines, especially when elites play upon fears thambers hold about their
groups’ security and economic well-beihg.

Rothchild cites the Burundi example, where at thging of the US and various
non-governmental organizations democratic electivere called for and held in Burundi in
1993-94 in an effort to bring ethnic peace betwdenHutus and Tutsis. However, the plan
failed. It rather paved the way for the resumptainintergroup violence in Burundi. The
reasons for the failure of the Burundi plan wasigtllifferences were exploited by the local
elite who have always felt threatened by regulditipal change through the ballot box. The
second reason is that political participation wasplkasized over and above, first, the
formation of strong civic institutionSRothchild:

! bid.

?bid, 12.

% Under Article 4(h), the Union reserves the toiiméee in a Member State “pursuant to a decisiah@fAssembly
in respect of grave circumstances, namely war @jmgenocide and crimes against humanity.”

4 Rothchild,supranote at 3.

® Politics that combine elements of competitive ttes with over-centralization of power and no sfems of
power. Fareed ZakariaThe Rise of llliberal Democracyjh (Nov/Dec 1997) Vol. 76 No. Boreign Affairs 22. cf,
ibid.

% Michael Bratton“Second Elections in Africa,{1998) Vol. 9 No. Journal of Democracys1 at 59.

7 Ibid.

8, cf Rothchild, supra note at 5.
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Clearly, to the extent this preference for libedémocracy becomes
orthodoxy and fails to adjust to local realities daralternative visions, it can
sometimes complicate the process of managing confii ethnically-divided
societies.

In the same vein, in talking about the roadmap tdwgooverty reduction, the
emphasis on reform by poor country to be followgdhiore donor assistance — an approach
strongly re-emphasised in the Millennium Developtr@ompact — seems to be a biased, and
therefore ineffective diagnosis. The reforms thatlzeing suggested have been implemented
since the imposition of the SAP in the 1980s, thengpal addition being the
democratisation process from the 1990s. But theomtyjof the citizens of African states
continue to grow poorer, less healthy, less eddcatere disenfranchised, etc.:

Between 1990 and 1998, the number of people livingoverty actually
increased in Sub-Saharan Africa, from 242 to 291 million pleopAnd while the
number of people living on less than a dollar a-day absolute poverty—declined
in this period by five percentage points the warlcer, in Africa the change was
barely discernible. Even with faster economic gtgwthe number of people living
on less than a dollar a day will increase from rlgdt91 million in 1998 to nearly
330 million in 2008. Under conditions of slower gith and rising inequality, that
number could be as high as 406 million. In 17 & 48 countries in Sub-Saharan
Africa, life expectancgeclined between 1990 and 1998, while it went up from age
63 to age 65 in all developing countries. Africédh@me to 70 per cent of the adults,
and 80 per cent of the children, living with HIV ihe world. Of the nearly 22
million people who have died from AIDS and AID%ed diseases, 17 million
have been Africans. It is estimated that by ther &€H 4, the population of the
world will be 7 billion. Of the increase, nearlycuarter—240 million—will be in
Sub-Saharan Africa

In an unprecedented fashion, according to the HDB3221 countries, most of
them were from Africa, actually experienced dediiethe last decade, making the 1990’s a
decade of human development crfsis.

Conclusions

The paper has sought to analyse the critical rbtberelationship between human
rights, democracy and development, particularlyt affects minorities, and to contend that
the so-called relationship between them has natseid the line to the positive. Though the
recognition of the need for positive relationshipeach is there, its enjoyment is only made
available to those who tread the corridors of pewebe it multinational corporations, heads
of government, local political elite, etc. Thusethotion that the positive relationship has
been established now is being touted largely fditipal reasons and as a public relations
gimmick. That, using human rights rhetoric is usexla charade and facade to deflect
criticism; as a salve for the conscience of those wample on the rights of others in the
name of development; as a means to actually falincreased exploitation of an already
exploit people, particularly minorities; as a me&m$roodwink the oppressed and exploited
that there are do-gooders who are seeking theirbeéhg. The slogan is ho more “giving

! Foreword by James D. Wolfensohfhe World Bank President in Shantayanan Devaragral, edsAid and

Reform in Africa: Lessons from Ten Case Stud@B01) The International Bank for Reconstructiond a
Development /The World Bank, Washington.

2 Sakiko Fukuda-Parr, Director and Editor-in-Chi¢fuman Development Report 2003ocusing on the
Millennium  Development Goals to Reverse a DevelopmeCrisis,” July 8, 2003.
www.undp.org/hdr2003/sakiko.html Last visited: JuB; 2003.
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people fish for the day” but “teaching them howfigih”. But is that enough, without letting
the people decide if they like fishing or eatinghfin the first place?

It is troubling that African states have been maldfed to go along with varied
forms of development agendas by Western states, ievéhe NEPAD programme. This is
reflected in NEPAD’s subscription to the “globatistlards of democracy” which does not
take into account a multi-ethnic approach to demogrAt best, African leadership has only
given indirect attention to minority rights in thrican Union Constitutive Act and this
should be decried. With the realisation by the Adarding the relationship between lack of
democratic space and civil wars and the subsecjugsact of that on developmehipne
would have expected that the AU will wake up to tkalities of the times and give due
recognition and respect for pluralistic approachdemocracy. A positive approach to
ethnicity in African politics is needed. It is tlmmly way to constructively deal with the
ethnic dimension that has been exploited by Afrieaders and has accounted for almost all
the 30 or more wars that have been waged in Afmzdiiding both inter-state and intra-state
conflicts since the formation of the OAU.

To prove effective, any attempt to establish thsitp@ relationship between rights
and development should give a prominent place ¢ontirturing of a vibrant civil society.
The new international order, though claiming tavron civil society, has only created a
caricatured civil society whose basis for legitimaze derived from their funders and the
donor community, and not the local people theygalleo represent. While the international
civil society has managed to weaken the legitimacyhe state, and roll back the state in
some respects, it has not actually empowered tbplpeas proposed and is touted. The
precondition for that occurring was inexistent lie first place. The solution to the building
of effective democratic structures lies in adoptitrgditional African approaches to
establishing indigenous civil societies which litde urban to the rural communities, and
expressed in town/village improvement associati®ueh associations have proved effective
in supporting community-based projects in rural oamities, keeping the rural communities
informed about developments in the city, etc. Whas not included in their programme was
human rights education, largely due to the waveugpression of human rights and civil
society activism in the past.

To facilitate monitoring of minority rights, | shathe adoption of the “violations
approach proposed by ChapmdnThe author identifies three categories of viokasioThe
second, which is of direct relevance to our disicmscontains violations relating to patterns
of discrimination® Articles 2(2) and 3 of the International Covenant Economic, Social
and Cultural Rights stipulate that violations rethto discrimination represent a fundamental
breach of the Covenahiyhich cannot be excused on grounds of being stitigarogressive
realisation. Also, under the International Convemton the Elimination of all Forms of

! Eg, the Preamble to CA states, inter alia, “Cansziof the fact that the scourge of conflicts imid constitutes a
major impediment to the socio-economic developnoérihe continent and of the need to promote peseeyrity
and stability as a prerequisite for the implemeéatadf our development and integration agenda.”

2 Audrey R. ChapmarA “Violations Approach” to Monitoring the Interriahal Covenant on Economic, Social and
Cultural Rights™:

www.carnegiecouncil.org/viewMedia.php/prmTemplat@fprmID/580

% The other two relate to state violations resulfiegn government actions, policies, and legislatiamd, the state's
failure to satisfy minimum core obligations of erenated rights

4 Article 2(2) calls on States Parties to guararhes the rights enumerated in the Covenant "willebercised
without discrimination of any kind as to race, aolosex, language, religion, political or otherropn, national or
social origin, property, birth or other status.'tiéle 3 further amplifies that States Parties niustlertake to ensure
the equal rights of men and women to the enjoynoératll economic, social, and cultural rights settoin the
present Covenant."
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Racial Discriminatiort, apart from the usual obligation on states to prenon-
discriminatory policies, states are also obliged téke proactive steps to eliminate
discrimination against minorities through affirmeti action® The responsibility is on
African states that have supposedly vowed preferdoc economic, social and cultural
rights to live up to their commitments.

The type of democracy that is prescribed for Afiaot only tied, but it does not
establish the positive relationship between humights and development. It is simply
presented as a functionalist tool to pave the wayttfe establishment of market forces that
will facilitate further exploitation of an alreadyer-exploited, marginalized, disenfranchised
and disempowered community. That is the essenceadketdemocracy. According to this
democratic arrangement, human right is not consitleey. The emphasis is simply on some
form of political participation through periodicegtions. But democracy is more than that.

It is also recommended that for democracy to thhivAfrica, it should be located
in a broad-based, inclusive national governmenpsesented by all ethnic groups in the
country, no matter how large and diverse. This inajude automatic reservation of certain
parliamentary seats to disenfranchise and margethlminority groups. National leadership
could also be organised on rotational basis whegentajor political parties who obtain a
certain percentage of the votes will have the ojpmity to serve as Presidents in turn and
the rest as Vice-Presidents with responsibilitiesraertain cabinet portfolios. Presidential
elections should be held over a period longer tienconventional 4-year time frame to
enable various party representatives to take their as leaders. However, parliamentary
elections could be held on a more frequent basis.

African citizens should be given the opportunitydesign effective, workable and
practical grassroots democracy. Democracy shoudg pl role in establishing the proper
relationship with human rights and developmenthds to be in tune with the needs and
circumstances of the people. It has to be ownethém, be identified with their aspirations
and daily experiences and its practice should yikehd to the attainment of sustainable,
holistic development. It should have a functionaig| society.

More importantly, minority groups should be empowent through a process of
awakening them to assert their traditional rigNgoupande aptly points out:

The impossibility of achieving economic take-offids us back to

the most important question: that of man. Psycticddgblocks, the after-

effects of traumatism caused by aggression, oppressid humiliation, are

the first obstacles to mobilisation for developm@&tatistics, projects, plans,

bilateral or multilateral aid, have for twenty-fisgears come up against this

insurmountable wall of human despair. [emphasiseafiidi

The exercise of these rights would not only leadatpsychological liberation of
minorities, but would also empower them to protbetr gains and human dignity against abuse
by those who exploit their resources without adegjoano compensation and those who allow
this exploitation to proceed.

An African notion of rights would see human riglas the key to unlocking the
fetters to development. Put another way, the Idheievel of development, the more human
rights are needed for exercise to overcome theaolest to development. Human rights are
expected to help the people to appreciate thenatemd external factors they need to deal
with in their bid to attain development. The int@relement concerns the inner abilities of
the people represented by their potentials, géitents and capacities and how to liberate and

! Adopted and opened for signature and ratificatiprGeneral Assembly resolution. 2106 (XX), of 21 Beber
1965. Entered into force 4 January 1969, in accme avith Article 19

2 Article 1(4) thereof.

% Ngoupandesupra note 50, at 138.
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make maximum utilisation of these untapped humaaueses. The external is linked to their
relationships with the ruling entities (both locahd external) that tread the corridors of
power: how to appreciate the obstacles they poshe@opular sector’s development and
how to confront power and demand change from thpeessive ruling elite.

The ultimate goal of development should be thésagaon of the human potential and
dignity through the ability of the community to nbéts needsper its members' efforts and
contribution. In short, development must be seearaend in itself, to be attained through the
exercise and enjoyment of rights. Clearly theis, the contention of this paper that development
is meant to enhance people's core values, anddtialopment or growth is desirable only if it is
consistent with people's deepest values.
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Abstract

In the judicial system, the penal law has an esaskntle, those to defend and to
guarantee the main relationship in a society. ;nfiamework, one of the pylon institutions is
represented by the penalty system. It reveals ém@lpolicy of the state during a period of
time. Therefore, taking in consideration the regiola of the new criminal code, we propose
to analyze the fine penalty, which has a new regrasubstantial modified. This will be the
topic of the present article.

Key words: penalty system, fine penalty, new regulation.

Introduction

The criminal sanctions represent a fundamentalitunson of the criminal law, and
along with the institution of criminal offence amdsponsibility represent the basis of
criminal codé. The regulation of criminal sanctions can be foamdy in the general part of
the Criminal Code, each offence assuming one oembthem, depending on its degree of
abstract social danger. The specification of thpety of sanctions, their general mode of
implementation and execution has a special siguifie for the entire criminal regulation,
being an essential aspect in the the law of legatiius contributing to the accomplishment
of the legal order.

The Fine in the New Criminal Code.Due to this special importance, the legislator
felt the need to dedicate an entire title to pumishts, namely the [fi Title of the Criminal
Code, this being one of the most extended and cetmepisive title. The enforcement of a
criminal sanction represents the final stage ind@ne of basic institutions of the criminal
law; the perpetration of a crime and the assessroérthe criminal responsibility are

** | ecturer PhD, Faculty of Law and Social Policy, isrsity Valahia of Targovistghili m@yahoo.com
** | ecturer PhD, Faculty of Law and Social Polidyniversity Valahia of Targoviste, laviniavladila@ys.com
! Gabriel-Silviu Barbu, Alexandrfierban Drept execrional pena) Ed. All Beck, Bucharest, 2005, p. 12.
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implicitly clenched by the infliction of a sanctiomhich is inevitable and mandatdryThe
punishment derives from a moral, juridical and abciecessity which has the purpose of
collective and personal attunement, out of a needuktness, and at the same time serving
an utilitary role and one of social defence. Inesrdo obbey the legality principle, the
criminal sanctions are stipulated in the criminales and, as shown before, only in the
content of the general part of the Criminal cotles tegulation having a general nature. Also
in the light of this principle, the enforcement agkcution of the criminal sanctions must
follow the stict rules of the Criminal code andtbé law of execution of punishments, as a
rule, the judge not being able to overstep the iapdmounds, the minimum and the
maximum, stipulated for each and every offénaer the general onésComing to the
analysis of the types of punishments, we remarkttfeenumber and the form undertaken by
the system of penalties seems like a “carrousetelation to the way they were drawn up
more than 200 years ago. Today, due to the evalufahe criminal thinking system, the
variety of penalties allows the judges to give moustomized punishments. In today’s legal
system the main penalties, applicable to the priyegrson, are: life detention, imprisonment
from 15 days up to 30 years and fine from 100 up®00 lel. Even if a certain evolution in
the Romanian penalizing system cand be observed,teday it is liable to two critics: the low
number of main penalties, which in essence and ractipe are only two — fine and
imprisonment, and their repressive chardcténlike our criminal law, in the Spanish criminal
law, the punishments are more complex, giving tidgé the possibility to customize with
more precision the criminal sanctfon

a. For a private person.According to the displayed list of reasons in tlegvrcriminal
cod€, the fine penalty is presented with a new regumti‘and a range of applications
significantly widened by the new criminal cbYeAs a matter of fact, out of the three main
penalties, the fine is the one which has benefiteoh a special attention from the legislator,
being the most reformed of all. In the new pendlegdhe fine is regulated by the provisions of
art. 53 par. 1 letter. ¢) and art. 61-64.

Starting with the definition of the fine there aeme new concepts. Hence, if in the
current regulation, the fine is defined in refeetw ‘the convict who is sentenced to pdyiit
the new regulation, the juridical simplicity andccaracy of the text is closer to the essence of
the institution: the fine consists of the amount the convict isgabdid to pay’. The new
paragraph is more appropriate since, having reatiieedtage of carrying into effect the fine,
the judge has sentenced the person who has comhrititecrime - namely the offender -; in

! Ibidem p. 13.

2 Matei Basarab, Viorel Rea, Gheorghi Matey, Constantin ButiucCodul penal comentavol. |, Ed. Hamangiu,
Bucharest, 2007, p. 322.

3 As they result from the dispositions of art. 5300de.

4 According to art. 53 par. (1) point.1 C. Code.

® Costici Bulai, Bogdan N. BulaiManual de drept penal. Partea genefaEd. Universul Juridic, Bucharest, 2007, p.
303.

® Since they are many, we shall enumerate just sirtieem, as they are stipulated in the dispositiainart. 33 of
the Spanish Criminal Codé: Severe penaltiesmprisonment over 5 years; the absolute disabiliteg special
disability for a period of time of over 5 yearse tsuspension of the right to occupy a public offiger a period of time
of over 5 years, etdl. Less severe penaltiesnprisonment between 3 and 5 years; the speciability up to 5 years;
the interdiction of the right to drive engine orearylinder engine vehicles between 1 and 8 ydaesnterdiction of the
right to carry weapons between 1 and 8 ydé#rd;ight penalties:the interdictions of the right to drive enginecore
cylinder engine vehicles between 3 months and &, yleainterdiction of the right to be in certailages, over a period
of time of less than 6 months, etc.

" The new criminal code is institutionalized by Law. 286/2009, published in Off. M. no. 510 frond"2sf July
2009.

8 See the website www.just.ro, the official websitéhe Justice Department.

® According to art. 61 par. 1 from the new criminatie (N.C.C.).
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other words, in this stage the judge has alreadyedded the guilt of the defendant and his
criminal responsibility, the stage of the custorti@aof the penalty being the last in the causal
chain of a conviction.

Another major difference is that regarding the gy fine is determined; according to
the new criminal code it is set by the use of the flays system, as it has been attempted even
from 2004, when it was attempted the achievemertheffirst a new criminal code. The
regulation also subscribes to the line of Westamrope's large justice systems, from which it
was also inspired

According to art. 61 par. 2 of the N.C.C., the famn be set between 30 and 400 days,
and the judge can set for a fine day an amountdmtwl0 and 500 lei. In other words, the
general minimum of the fine is of 300 lei and thexamum can reach up to 200.000 lei. If we
compare these new limits with the ones alreadytiegiswe shall notice a tightening of the fine
amount; for xample, the general minimum limit hasliled compared to the current one, while
the general maximum of the fine has increasedr2@sti(from 10.000 lei it will reach 200.000
lei).

The assignment of the number of fine days, as agetf the daily amount, will be done
by the judge, according to the general customimatitierig, but also to other legal obligations
the convict has towards other individuals in higeca text identical in essence with that from
art. 63 par. 5 from the current code.

With respect to the special limits of the fine datlsey are henceforth established
according to the main applicable penilty

- if the fine is single penalty for that offendke limits in fine days are set between 61 and
180 days;

- if the fine is set alternately with imprisonnbethe limits are between 120 and 240 fine
days, if the imprisonment penalty is of 2 yeartess and between 180 and 360 fine days, if the
imprisonment penalty is over 2 years.

Unlike the current situation, the legislator haoovyied for a special case of
aggravation of the penalty: if by the committedeoffe the acquiring a patrimonial benefit
was intendedthe court cand rise the special limits of the fitays by a thirl Evaluating
this special case of aggravation from the pointiefv of its juridical nature, we consider to
find ourselves in especially aggravating circumsgsn even if it is provided for in the
general part, being applicable only of it is protkdt by means of the offence the acquiring
of a patrimonial benefit was intended. This syntagirggests that the aggravating situation
will be applicable to a large variety of offencexanot only to those of which the special
judicial object is the patrimony. In this conteiktmight be that even for a striking offence, if
by it was intended the acquiring of a patrimoniahéfit, the aggravating could be applied.
Hence, what needs to be decided in this case tishtaariminal, legdlor subjective purpose
set by the offender is acquiring this patrimoniahéfit.

An injunction which can be asked for with regardte content of art. 61 par. 5 of the
N.C.C. is the way of drawing up its conditions pphcation. The text stipulates at first that
this aggravation is applicable if the fine is agknpenalty, adding up afterwards the situation

! The Spanish Criminal Code regulates the fine endys of fine system in art. 50-53. The same thénFrench
Criminal Code — art. 131-2, 131-3 pct. 2 and 3 Hit}+5.

2 According to N.C.C., the general customizatiortecia are regulated by art. 74 and are the follgwia) the
circumstances and the way the offence was comnatiesiell as the means used; b) the state of pesdted for the
protected value; c) the nature and the gravityhefresult or of other consequences of the offed#he reason of
committing the offence and the pursued objectiyehe nature and the frequency of the convict'®mdes which
constitute criminal antecedents; f) the convicehdwviour after committing the offence and during thal; g) the
level of education, age, health, family and sostatus.

% According to art. 61 par. 4 from the N.C.C.

4 According to art. 61 par. 5 from the N.C.C.

® We are referring to the case in which the offestigulates in its content a qualified legal purpose
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in which “the court opts for applying this pendltyf the fine is stipulated alternately with
imprisonment. In fact, the last phrase comprisésitlations, because as the text is drawn
up, it implies that every time the judge has stped the fine penalty as single sanction
alternated with imprisonment and finds appropriae purpose of the fine, being met also
the condition regarding the purpose aimed at by dffender, he ca apply for this
aggravation. Therefore, in fact, the aggravatiompglicable in any situation in which the
judge choses the fine as penalty applicable to dffender, because had he chosen
improsonment, out of the two alternative penalftbe fine and imprisonment) stipulated for
a given offence, then, the text would not have ébits place in the regulation of the fine. In
other words, a useless waste of text and preciémitg rigour and precision unfitted for the
regulation.

However, the aggravation might raise also otharessn practice. For example, if the
court would chose to increase the limits by a thapplying the aggravation, if the fine is
stipulated alternately with imprisonment over 2rge& can work up to a transgression of the
general limits of this penalty (if it is chosen thaximum limit of 360 days, increased by a
third, it results in 480 days and applying to edaly the maximum quota, a fine of 240.000
lei can be reached).

In this case, what the court would have to do dslitnit the penalty to its general
maximum limit (200.000 lei) or can it transgresbytapplying the resulting fine?

A new paragraph embeded in the current regulaiathé mention that, if the judge
finds the presence of some aggravating or paliatircumstances, he will apply the
fractions of increment or decrease specific to effects of the aggravating or palliating
circumstances for the special limits of the finguated in the art 61 par. 4 and 5 from the
N.C.CL The reference to art.61 par. 4 from the N.C.Rigain useless, since it is obvious.
To which limits should the judge apply the frac8ostipulated for aggravating or palliating
circumstances when he assesses the fine penattyt tb those already regulated as special
limits for this sanction? Why is there no similaixt for the imprisonment? Or yet, better
asked, why the body of art. 61 par.*Stesis hasn’t been correlated with that of artp@6
1 and art. 78 par. 1 from the N.C.C.? Since thesagsaphs (art. 76 par. 1 and art. 78 par. 1
from the N.C.C.) refer to the penalty, without makiany distinctions, why did the legislator
have to create a new paragraph, completely urfiti$e in its first thesis?

Coming back to the stipulations of art. 61 parl™ thesis, in our opinion, the text is
unconstitutional or at least again uncorrelatedh wie stipulations of art. 78 from the N.C.C.
No matter how we qualify, as judicial nature, thgwdations of art. 61 par. 5 from the
N.C.C., they are clearly operating an aggravatibthe offender’s situation. According to
the stipulations of art. 78 par. 2 from the N.CA8e increment of the special limits of the
penalty can be operated only once, no matter thmbeu of contained circumstances.
Therefore, why should | apply an incremental fractito the increase already applied
according to art. 61 par. 5, if | should uncovemsoaggravating circumstances, other than
the patrimonial purpose pursued by the offender@sTkvouldn't we brake thaon bis in
idem principle, even if the circumstances are diffePehtconsider that, faced with this
criticism, the stipulations of art. 61 par. 6 shibbk revoked, as not being in accordance with
the purpose of the penalty, nor with any legisklttechniques for drawing up a juridical
paper.

Another new element is the possibility to cumuldte imprisonment penalty with
that of the fine when by the offence was pursuedptocurance of a patrimonial ben&fit
The text does not make any distinctions betweensthetion when for the committed

! See the stipulations of art. 61 par. 6 from the..
2 See the stipulations of art. 62 par. 1 from th€.8. The possibility of cumulating the fine with prisonment is,
for example, stipulated in the French Criminal Cedart. 131-2.
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offence, being pursued by the offender this patnialo benefit, the fine is stipulated
alternately with imprisonment or imprisonment isiagle penalty. In other words, can one
apply in the situation described in art. 62 parfrdm the N.C.C. cumulated fine and
imprisonment also when the committed offence hapulsted as a penalty only
imprisonment? The text leaves room for interpretetiand even if, in second paragraph of
art. 62 from the N.C.C., mention is made for theecaf alternative penalties, systematic
interpretation of the body of art. 62 does not &late the shown incertitude.

Coming back to the regulation, we shall notice thathis case, the limits of the fine
penalty are those stipulated in art. 61 par. 41d#) and c), and more than that, these limits
cannot be decreased or increased as a consequéngmlliating or aggravating
circumstances, which still does not mean that tb#fects (of the palliating or aggravating
circumstances) can not be applied to the imprisoinpenalty with which the fine is
cumulated. Being a special situation, the legisléti the need for a new explanation with
respect to the customization of the amount of time fpenalty, showing that, for its
assessment, the judge will also take into accob@tvialue of the obtained (in real) or
pursued (potential, subjective, wished for by tHeraer) patrimonial benefit.

As in the current text, the legislator was cautiand regulated two special situations:
the first is the one in which the convict does catry into effect the penalty due to his ill-
faith and the second situation is that in which ¢bavict cannot carry into effect the fine
penalty due to objective reasons.

In the first case, just as in the current reguigtibe fine will be mandatorily replaced
with the imprisonment penalty, one day in prisoingehe equivalent of a fine day. If the
fine came along with the imprisonment penalty, thba days in prison resulting from
converting the fine will be added up to the inifi@prisonment penalty, without overlapping
them, as it would occur in case of an offence juret

In the second situation, if the fine has not bearried into effect due to reasons
which cannot be imputed to the convict, then, wiith consent, the fine days left uncarried
into effect will be converted into community semjdhe equivalent being the same, a fine
day equal to a a day of community ser%idé even so, the convict does not give his cohsen
for community service, the fine will be convertedo imprisonment, obeying the principles
stipulated in art. 63 from the N.C.C. Such a soluis meant to show the convict that it is in
his own interest to show good-faith and start, with consent, to become useful to the
community and that, if he still persists in doingthing, he will not be left unsanctioned, and
will be sent to prison.

The situation in which the convict accepts to utede community service seems like
an innovative good idea, since it proves to benreducational spirit for the convict, who
will thus prove useful for the community from whitte is part of; seen from a different
perspective, we learn that by choosing such a teeylegislator will let the convict realize
that he is given a punishment, but, on the othedhae will carry the penalty into effect
without being put into difficulty and avoiding beirfforced” to commit other criminal acts,
since he can no longer find the resources to do.the

When the fine accompanies the imprisonment pengidéycommunity work resulting
from converting the fine will be carried into effeafter imprisonment penalty is completed.

The execution of the community work will be ovensésgy the probation servite

Still, if, without taking advantage of the situatiand of the legislator’s clemency into
his benefit, the convict circumvents from the exteruof community service or, worst even,
he commits a new crime, the court will replacefthe days unexecuted through community

! According to art. 63 from the N.C.C.
2 According to art. 64 par. 1 from the N.C.C.
% According to art. 64 par. 4 from the N.C.C.
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service with the same number of days in prisonthi second hypothetical case, the new
crime must be committed by the end of the commuséyvice period and thus, the fine
unexecuted as community service, and which iruits will be converted into prisomill be
added upand not overlapped to the penalty applied for #elp commited crimé

b. For the legal persorAs in the current criminal code, the only main ggnis still
the finé, which is completed by a diversified system of ptementary punishments, much
resembling the one in the current regulation. Unlikhat we have in the present, the
regulation of the sanctions for the legal personnighe new criminal code, the object of an
entire title, namely the IV-th Title, art 135-15Ihe Criminal Responsibility of the Legal
Person.

In this context, as we have already seen in the o&the private person, the limits of
the fine penalty are substantially increased, beetdetween 30 and 600 fine days, each fine
day having as correspondent an amount between dd®.800lei, thus making the general
limits reach amounts between 3.000 and 3.000.00@wdile the current limits are between
2.500 and 2.000.000 roh)

Related to the actual settlement of the fine apple to a legal person, the
stipulations of art. 137 par. 3 from the N.C.C.ak$ish that the court will take into
consideration the general customization criferia which will be added up the turnover or
the value of the patrimonial asset of the convidégrhl person, depending on whether it has
a lucrative purpose or not.

As far as the special limits of the fine applicabdethe legal person are concerned,
they are set as before, depending on the imprisohlimeits for the private person, but with
a better conditioned system, in relation to themliké the current regulation where we have
two situations, in the new criminal code we fingituations, depending on which the fine
penalty for the legal person is set. Thus, thetimiill be comprised af

- 60 and 180 fine days, when the law stipulatesttier committed offence only the
fine penalty;

- 120 and 240 fine days, when the law stipulatesrgrisonment penalty of up to 5
years, only or alternating with the fine penalty;

- 180 and 300 fine days, when the law stipulateBrgarisonment penalty of up to 10
years;

- 240 and 420 fine days, when the law stipulateBrgarisonment penalty of up to 20
years;

- 360 and 510 fine days, when the law stipulatesrgorisonment penalty of over 20
years or life detention.

Similar to the fine penalty for the private persawe find here also the special
aggravating circumstance for the increment of fiecal limits by a third, if the legal person
has pursued gaining a patrimonial benefit, its i@ppility in court being left to the court’s
disposal, namely optional. In this case, the sattle of the fine will be done taking also into
consideration the value of the patrimonial assetaiobd or pursued. Still, unlike the
regulation of the fine penalty for the private mersn the N.C.C., here the legislator had the
inspiration of adding that such an increment casogpass the general maximum limit of the
fine penalty, which operates discrimination in regjng and shows an unjustified legislative
inconsistence. Since the criminal law is of stiderpretation, and since here the legislator

! According to art. 64 par. 5 from the N.C.C.

2 According to art. 136 par. 2 from the N.C.C.

3 According to art. 137 from the N.C.C.

4 Which are stipulated under art. 74 from the N.Ch@ing identical for the private person as welfasthe legal
person, with some adjustments taking into acccwnnature of the “offender”.

® According to art. 137 par. 4 from the N.C.C.
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has expressly specified that the general maximmit iannot be surpassed, it is implicit that
for the private person such surpass of the maximeneral limit is possible.

Conclusions

Although the new regulation has its own disparitg énadvertence, which we have
succeeded in finding and, in our opinion, commentipon, we can still say that it is much
improved in comparison with the current one. Eviepverall, regarding the special limits of
the imprisonment penalty from the special parthef hew criminal code, it has not proposed
harder sanctions, regarding the fine, on the contre find a major increment of the limits,
both general and special. It is a reflection of ¢hieninal politics which want to make more
effective sanctions which do not deprive of libetyit which, by radically diminishing the
patrimony of the private or legal person, can sssftdly be a means of prevention even
more efficient than imprisonment.
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Abstract

With the set | tried to prove Romanian origin, hihe existence and functionality
of the institution and its evolution swearers thenRnians in Transylvania. Although this
institution was studied in the past, the study dase in terms of legal structure and not that
of social relations. Swearers existed in the tHReenanian countries, operating in the legal
systems of different periods of time and adaptstaieg to them.

Key words: Swearers, land demarcation swearers, reconcilengstigators.

Introduction

In folk culture, the juridical traditions are markbat make evident the form of the
Romanian people’s ethnic spirituality. Out of the/stic atmosphere, result of certain
protojuridical activities of our ancestors, the thiaw was born, within the first ethnic
communities. This is the background in which in jindicial practice of the Romanian
people the swearers’ institution appeared, too.t#¢ beginning, the institution appears
conditioned by the relationship between relatie=ng the juridical expression of the family
solidarity. During this period, the criminal trialsvere more frequent, so that the family
solidarity, materialized by the collective oath,sata be found more in trials of this kind.

During the Middle Ages, in the transition periodrn tribal to feudal relations, the
swearers’ institution, turns into the institutioh cass solidarity. It began to be used in law
suits having as object the land and the propemgtriover it. In this way, the swearers and
the oath, appear in trials with the specificatiohjadicial proof, functioning as institutions
well known by the Romanian people.

Many historians and jurists refer to the generddacacteristic features of the
institution, thus showing and trying to prove titatias borrowed from different peoples.

The oath, beside the ordeals, was thought to entwetruth discovery by the
miraculous intervention of divinity that punishégt tguilty person and defended the unguilty
one. It was thought that the person, who sworesfalsew upon him the divine punishment.

Due to this belief in divine power, the oath todlace in a well established
ceremony. Taking oath was a solemn action. He, wivore false, beside the divine
punishment, was also punished by the communityeteathe swearers were chosen in
accordance with the type of litigation that had lhe judged: from the ruling class or
according to the way the leader of community wartedispose its classification. In the
penal one, the claimant was obliged to bring swesafer the oath to be taken. In the civil
one, they were chosen according to the writtengi@ei In the old law, the accused were not
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obliged to prove their innocence before the claitamoved his claim, as it happened with
the Germanic peoples. The claimant had the tasgréwe the claim with withesses and
documents.

SWEARERS in Wallachia and Moldavia

In Wallachia and Moldavia the swearers’ institatiappears in a developed form
compared to its features in the transition periodnf tribal to feudal relations. This
institution was feudalised much earlier than it egmed in documents as a feudal institution,
being largely used in practice.

The proof with swearers was mainly used at thecely judgement, the prince and
his court being the highest judicial court, thedalustate having the internal function to
defend his interests and that is why most of ttadstivere in power’s favour. As a matter of
fact, the swearers in these trials were feudalslandwealthy people who wanted to get the
power and keep it for their interest.

SWEARERS in Transylvania. Court proceedings

The institution existed and functioned in Transylia, too. It was part of the
custom in the country. Although till the first hadf the Xth century there are no written
sources to attest it, the fact that it appearshim writings from the Xth —XIth and the
following centuries, proves its continuity in thegp, too. The name given in Magyar
‘eskutarsak’ or in Latin ‘cojuratores’, is a praat this institution was born out of an older
reality, a Romanian one, found by the Hungarianemitiney conquered Transylvania. It was
kept in all the occupied territories and it was wnoas an institution of justice. Usually when
judging small cases between the inhabitants ofllage, the court was made up from the
village headsman together with good and old peciiey usually gathered on Sunday and
on holidays under an old tree or in the villaged®urhe parties came in front of them, alone
or together with witnesses, swearers (persons @wgefor a person’s credibility), people
from the village, all of them having knowledge bktcase. The judgement was public, all
those interested taking part in it and the sentevee obligatory, the guilty person being in
fact, judged and sentenced, by the whole commuinitiyn the village. In the swearers’
institution from Transylvania, we find a customfdifng from that usually practised in
Wallachia or Moldavia, that is, the oath taken iagkLadislau‘s grave. We have to specify
that the ceremony of taking the oath was a specia) the swearers standing in front of the
grave and swearing in the presence of the priesistlae involved parties. In the studied
documents we found beside the original form ofrigkhe oath at king Ladislau’s grave, all
the categories of such persons existing in Waliacahd Moldavia. This institution
functioned within the judge’s benches, being a prsed by the parties. In addition to this,
although the rules of using this proof were welb¥wm, a part of the princes and village
headsmen, broke them on purpose, in order to ketatilecide over the trials in accordance
with their interest. Although in most cases, thégements were made based on the general
laws, on the towns’ statutes and the won privilegég local unwritten law was also
respected, giving thus a characteristic featutbedrials. The sweares’ institution within the
judge’s benches appears in many documents of g, ih some of them being very clear
while in others it is implied. These documents shibe real principle of judgement, that of
the final oath granted on one of the parties sottietruth to be established. This institution
is present in all the regions from Transylvanianbeused as a leading element, as a final
decision in finding the truth.

Categories of Swearers

Representing a proof in trials, the swearers haticial tasks like those of the
justice auxiliary bodies. From this point of viethere were four categories of swearers:
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- investigators;

- swearers;

- land demarcation swearers;
- reconcilers.

INVESTIGATORS

They made investigations, examined the existingudents, asked questions and
then wrote down their findings in deeds called mkkiip books, evidence ones, written
decisions, judgement books, the number of copiésgbequal to that of the parties in
trial. These investigators together with the paréied with deeds were present at the prince’s
judgement or before the high official. At the judgent, these persons declared “with their
souls” what they had done, this having the charastea judgement in fact, on which the
prince’s or high official’s verdict was given.

SWEARERS

In Wallachia and Moldavia, most of the trials jedgoased on the proofs with these
persons, were those in which they were called fpsrt by oath the parties’ claims, thus
strengthening their oath.

LAND DEMARCATION SWEARERS

Object of disputes being the land, the most prexaf all values in all times, it was
natural its ownership to be disputed. But beforsndpeowned and exercising the right of
property over it, the land had to be delimited. tRer to these land demarcations or
measurements, either the previous ones were remayraccording to different signs,
property deeds, or other bounderies were markéigetéand. In such cases the swearers who
knew the land demarcation were used. Unlike thergbersons, these ones had special tasks
concerning the land demarcation, establishing tlmunderies. They were usually
accompanied by the subprefect for the land in gquesThe subprefects were appointed from
among the old high officials who knew the territanyd the laws.

Although in Transylvania this form of oath is ag®d to the Hungarians and
Saxons that lived on the Transylvanian territorg, @an’t agree with this practice belonging
exclusively to these nationalities. Taking into sioleration the fact that the Romanians were
under occupation, we think that this custom wadabty taken and adapted according to the
social condition of the parties.

RECONCILERS

These persons represented a special category. iany trials there were involved
persons with a certain social condition or theyevarembers of the same noble family, it
was clear that they tried to solve the litigatioran amicable way, by parties’ reconciliation.
Those who made this were the reconcilers who wapdeiies’ reconciliation.

Requirements to Be Met in Order to Be a Swearer
The documents at that time show that in orderet@ Iswearer, certain requirements
had to be met. In time, there were disputes betwestorians and jurists regarding this
institution and they either agreed with them or tested them. We show below these
conditions as they were formulated.
a) to be of the same social condition with the paotywhich he swears;
b) not to be relative of the party for which he swears
c) to be of the same sex with the parties in trial;
d) to be good and honest men;
e) to swear in church, before a priest, hand on ttiet &ospel and the cross;
f) to bein a fixed number;

76



I. F. Moldovan

g) not to swear false.

How the trials with swearers were carried on. Judiial proceedings.

Judicial organization and proceedings were almbst same in Wallachia and
Moldavia. The prince had absolute power, of divonrggin, the parties having to show
respect towards the supreme judge. Even the goyatr if they were party in the trial, had
to appear before the prince, showing respect tqutige and the judgement. In Moldavia,
the judgement started with the exposition of theincant’s claim followed by the accused
person’s defence. The proofs asked by the pargées then shown. That was the moment the
swearers appeared. After the claim was made befareprince, in which it was clearly
shown what he wanted, this ... investigated and jddgeording to justice and law, with all
the high officials of my princely dignity ... and fgave law to the claimant, ususally, to
swear with 12 boyars that what he claimed was tAezording to the type of trial, the
swearers were written in a decision or they weoaipht by the claimant to the court. In case
till the term established by the prince, the swesadéd not appear or swear, the claimant lost
the trial, so he remained without a prince’s decisin case these persons came and swore in
due time, the claimant won the trial. But the otparty could ask for appeal and with a
double number of swearers could win the trial. Ea@l had, of course, its peculiarities,
according to the type of trial: civil, penal or ¢cbln one.

Appeal

The trials on review with a double number of sweesuwere called appeal. Usually
this judgement was characterized by the proof Rittpersons used for the trials on review
with 12 persons. The name of appeal or second lasvgiven as the proof with the swearers
was called law. The appeal was thought to be atwaftack the first decision given by the
court.

The swearers could be found till the second hiaXlxth century and beginning of
XXth, the documents of the time mentioning them.

In the course of time, as new and more complextutions appeared, taking their
place, the swearers disappeared.

This institution functioned in the three Romaniesuntries, in Transylvania the
system of Romanian law functioning even later,dhistom of the country being more often
used and thus the swearers’s institution, too.

The institution disappears when the modern lawpeap and the law in the
Romanian countries is unified in the XXentury.

Conclusions

While due to the emergence of new more completinisins have taken place,
swearers disappeared. The only form of swearers suvived for the same features, until
the third decade of the nineteenth century, isctegory swearers bound, the swearers the
furrow on the head or shoulder bag with soil, bekmpwn as a special procedure land
demarcation.

The institution has worked in all the three Romaniaut as noted, Romanian legal
system in Transylvania later worked here untileéhey twentieth-century Austro-Hungarian
functioning right. Because of this habit land wased more often, implicitly swearers’
institution.

With the advent of modern laws in the second hélthe nineteenth century, and
Unification of the Romanian countries sec. twehtieentury, we are dealing with the
disappearance of the institution
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Abstract

There are mentions in forensic practice of the iility, even if rare, of
concealing murder as a traffic accident.

The motivations of persons involved in such actsrafated to: an attempt to
circumvent criminal liability, the belief that, icase of a traffic accident, the crime is less
serious and therefore the penalty is lighter or tféender’'s idea that the act will not be
investigated or that there will be a superficiabassment of it as not meeting, under certain
circumstances, the conditions required by law tosider it an offence.

In the first part of the article we present a brafalysis in terms of criminal law
of the offences of simple murder and manslaughted,in the second part we present some
considerations on a case study of concealment adenas a traffic accident.

Keywords: murder, traffic accident, study, case, concealment.

Introduction

National and international analyses demonstratet ttraffic accidents are not
random, unpredictable or unavoidable, only theicagence at a given time is.

The factors contributing to the occurrence of afficaaccident may be grouped
into internal factors and external factors. Fronethnalysis of internal factors, it can be said
that most traffic accidents are due to the faultofers (high speed of movement, irregular
overtaking, not giving priority, driving under thefluence of alcohol, illness, driving while
tired, incorrect assessment of situations arisimgraffic, etc.).

The category of external factors for traffic aceitieincludes specific structural
and arrangement features of communication fines

In forensic practice, there are cases where thavackubject of the murder
offence disguises murder as a traffic accident. &ones, in order to simulate/disguise an
act as another act and sometimes as produced bthanperson, they create at the scene
traces that are typically formed when committingrine, in the same place and time. Other
times, they remove the material object of the offeinom the original place of committing
the offence, transporting it to another location.

Despite the effort, attention and reasoning of #twfive subject of the murder
offence, they fail to create the overall appearanéethe scene and the details that are

1 C. Aionitoie, V. Berchgan, |. Dumitracu, Treatise of Forensic Methodology/olume I, Carpg Publishing
House, 1994, p. 112.
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typically formed. Thus, a discrepancy becomes appdbetween the different categories of
traces, which highlights the artificial interventiof individuals in that area.

Such situations are referred to in the specialityrature as “controversial
circumstances® or “negative circumstance$”’and they are determined by the disparity
between the facts and the event alleged to hawntalace, the absence of traces or objects
which normally should have be found at the scene.

The interpretation of negative circumstances wdlphestablish the constituent
elements of an offence or another, especiallyrimseof its objective and subjective sides. It
will also play an important role in the judicialdinvidualization of punishment for the
concrete application of punishment.

The court, knowing the concrete offence, the oftetsd personality, his
contribution to the committing of the offence arfie tcircumstances in which it was
committed, can evaluate its concrete, real risler&fore, it will find that there is a certain
responsibility, depending on which it will establiand implement a penalty of a certain
species, duration/amount, accordirigly

I. In this respect, we refer to the Criminal CodeRmmania. The Special Part,
Title 11, entitled “Crimes against the Person”, @tex |, entitled “Crimes against Life, Limb
and Health”, Section |, entitled “Homicide”, in vdh the legislature qualifies within
different categories the acts affecting the persgrtaking into account their gravity. Thus,
Art. 174 provide the offence of simple murder, witie following legal content: “the killing
of a person shall be punished by imprisonment fddinto 20 years and denial of certain
rights”, Art. 178 deals with the offence of manglhte, having the following legal content:
“the involuntary Kkilling of a person is punishalby imprisonment for 1 to 5 years”. In
practice, the possibility afuicide in trafficcan occur, too.

A short analysis of the two offences in the lighob criminal law will highlight
the following:

A). The offence of murder has the following coustits:

Legal contentAccording to Art. 174 Romanian Criminal Code, “tkifing of a
person” constitutes the offence of murder.

Structure of the offenc@ he special legal object is represented by theasoci
relationships involving the fundamental human righlife.

The material objecdf this offence is the body of the living persowards whom
the action is directed.

The active subjeds not qualified, as it can be any person.

The passive subjeds the body of the living victim. In judicial prace, many
situations are encountered where there are modveasubjects of the offence. It does not
matter if the victim wished their own death, ifwhas healthy or not, if it had a long or little
time to live'.

Participation is possible in all forms.

The constitutive content. The objective side. Thenal elementf the objective
side can be achieved either by:

- an action of killing, or by

- inaction, in which case the offender was obligedact in order to prevent a
death, but did not act.

1. Mircea,Forensic Scienge_umina Lex Publishing House, second edition, Buiekt, 2001, p. 238.

2 E. StancuTreatise of Forensic Sciendeurth edition, Universul Juridic Publishing Heug007, p. 335.

% In this regard, see Laura-Roxana Popovi€uminal Law. The General PartPRO Universitaria Publishing
House, 2011, p. 301.

4 See Gh. Nistoreanu, V. Dobrinoiu, I. Molnar, 1.sBa, Alex. Boroi, V. Lair, Criminal Law. The Special Part
Continent XXI Publishing House, Bucharest, 19995.
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The subjective sidavolves the perpetrator’s guilt in the form otent, which
may be direct or indirect.

For the existence of the offence, the motive oppse of committing the crime
has no relevance.

The immediate consequerisghe death of the victim.

The punishmenfThe offence of murder shall be punished by impmisent from
10 to 20 years and denial of certain rights. Atteafjall be punished.

B) The offence of manslaughter

Legal contentArt. 178 of the Romanian Criminal Code provides tifence of
manslaughter as “the involuntary killing of a per§an par. 1 — the simple form, and the
aggravated forms: “involuntary manslaughter assalteof failure to comply with the legal
provisions or precautions to take while exercismgrofession or trade, or in order to
perform a particular activity”, in par. 2; “whenetlinvoluntary manslaughter is committed by
a mechanical drive vehicle driver with a blood &lablevel exceeding the legal limit or who
is inebriated”, in par. 3; “the negligent act cortted by any other person in the exercise of
their profession or trade and who is inebriated”par. 4; “if the offence committed led to
the deaths of two or more persons”, in par. 5.

Structure of the offence. The legal objeatepresented by the social relationships
involving the fundamental human right to life.

The material objecdf this offence is the body of the living persowards whom
the action is directed.

The active subjeds not qualified, as it can be any person, acogrdo Art. 178
par. 1. According to par. 2-4, the active subjectjualified, as it may be only a person
exercising a certain profession or trade or perfiogma certain activity or is a mechanical
traction vehicle driver.

The passive subject the body of the living victim. We note that setimes the
same person may be, concurrently, the active arsbiy@a subject of the offence of
manslaughter.

The content of the offence. The objective side. mMhaterial elementtan be
achieved either by an action or inaction.

The subjective sid&he form of guilt is negligence, in its two forntkat is: gross
negligence and simple negligence.

The immediate consequerisghe death of a person.

The causal relationshipetween the killing and the result must be pregeiatl
cases. It is irrelevant whether or not, besidesatttevity with the offender, other physical
forces or mistakes of others have concurred toymedhe result

The punishmenfThe offence of manslaughter in its simple fornpimishable,
according to Art. 178 Romanian Criminal Code, bypiirsonment: from 1 to 5 years — par. 2,
from 5 to 15 years — par. 3 and par. 4. The aggirayalement referred to in par. 5 concerns
both the simple and aggravated forms. As a refulteach form there is a possibility of a
more severe punishment, increasing the penaltypltp @ years.

The large number of victimsof road events, the underlying causes and
mechanisms generating lesions, on the increasedent years, sustain the necessity for
specialists to constantly have, besides a gooditigain the field (including familiarity with
the technical features of cars, in a continuouxgse of modernization) an active attitude
towards public awareness on the consequencediif gecidents.

The main tasks of the research at the scene ditteafcidents are:

! G. Antoniu,The Criminal Code Commented and Annotated. Thei@Rart, Vol I, op. cit., p. 107.
2 With reference to direct and secondary victimsyal as collateral victims.
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- to establish the circumstances of place, time amghn@ar in which the
accident occurred,;

- to find, preserve and collect the traces formedhat occurrence of the
accident.

The scene of the accident is examined istatic and adynamicphase, and in
order to preserve it as a whole and to determieerdtio between the main objects of the
scene and the details, orientation photos and Is&etof the main objects and of details are
madé.

In the practice of traffic accident investigatiamaces are studied in all their
aspects, from the way they are formed, to theieapgnce, the methods and technical means
of searching, preserving and collecting them frbm $cene, their examination in laboratory
conditions and the forensic expert’s conclusfons

Reproduction traces are created through the duentact of two objects, by
imprinting in the negative some of the charactessfrom the contact side of one of the
objects on the surface or in the volume of the rottigect.

In the case of traffic accidents, in addition tpragluction traces, other categories
of traces are found, such as: biological tracesces of objects/remains of objects, of
substances and sometimes traces resulted frororfiegplosions due to the traffic accident.
Specifically, the traces of feet, hands, wheelshwiifres or wheels of animal traction
vehicles, may be subclassified as follows:

- depending on the mode of action of the recip@djéct as opposed to the object
generating the traces, into static and dynamiesac

- depending on the plasticity of the recipient ahjeénto superficial traces and
deep traces.

The traces generated by vehicle tyres have chaigttefeatures depending on
the vehicle type. Also, the individual charactécsof the tyres are important, such as partial
or total wear of the tyre antiskid device pattdateral tyre wear, holes, cuts or marks from
pebbles imprinted in the tyre antiskid pattern.

In determining the type and model of the meansrafigportation used, the
following elements are also taken into accountknaidth, wheelbase, tread width, number
of traces, the direction of traces of dragging latirsg, shards of glass and the location of
various traces of objects and remains of objects.

Usually, the purpose of the traffic accident inigeion is to determine how the
traffic accident occurred, the date of lesion onedir severity and whether they were vital
or not, mode of death and cause of death (if taezadead victims).

By comparing categories of traces with each otmar taking into account the
specifics of the accident site, logical explanaiocan be provided for the existence of certain
categories of traces, along with traces resultechfother sources, and for the absence of
other traces that are usually generated at theesafethe accident, in similar cases.

By interpreting reproduction traces, explanatioresgovided on the nature of the
trace-generating objecs, the manner and conditibfamation of the traces in question, the
relationship between them and the changes theytrhagle undergone after the committing
of the offence.

Il. A good example, in the context of the themehaf proposed article, is the case
occurred in the area of county XXX, where, on x¥20the body of a male was found by the

1 E. StancujTreatise of Forensic Scienceniversul Juridic Publishing House, Third editimvised and enlarged,
Bucharest, 2004, p. 617.

2 Berchaan, V., The Scientific Evaluation of Crime Tracésttle Star Publishing House, Bucharest, 2002, i6-
184.

% 1. Mircea,Forensic SciengeLumina Lex Publishing House, second edition, Buekt, 2001, p. 3.

1. Mircea, op. cit., p. 61.
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side of the National Road DNXxX, in the locality garallely to the road, at a distance of 3.20
m. As a result of the forensic identification, iasvdetermined that he was age 78 and lived
nearby with his son-in-law.

During the investigation at the scene, it was fquimd the static phase
examination, that he had lesions on his face amty lamd there were articles of clothing
scattered on the road verge.

After collecting data from the persons interrogated versions were developed
as to the production of lesions:

- vehicle accident with leaving the scene, and
- violent death caused by repeated falls or blows.

No traces of blood were found at the scene, whiehpaesent in most cases of a
traffic accident. They can be deposited anywheoan fthe spot of the initial contact between
the victim and the vehicle to the place where filaéna is.

The crime scene was then investigated irdyamamic phase, the body was
examined and it was found that it did not presesions specific to a traffic accident
(fractures caused by pulling or clinging, torn buak, crumpled clothes, traces of friction and
dragging, tyre impressions, lesions produced byawer metal auto parts, ett.)

Additional traces were identified, namely a bruiseated in the right eyebrow
area and a trace of sinking-in of the occipitallls&ap.

During the external examination of the corpse, #swound that it presented
purple, livid spots, located on the dorsal partthefhypostatic body and cadaverous stiffness
of all joints.

After the necropsy on the body, it was found tiat victim had injuries caused
by repeated blows, numerous rib fractures andoagtinternal bleeding.

The discrepancies between the scarce data recordéite spot, by examining a
wide area, including the section of road and thmal ladjacent to the place where the body
was found, and the pieces of information providgdtte forensic examination led to the
suspicion of another mechanism causing the victueath and the involvement of the road
accident only as a disguise.

The conclusion of the necropsy as to the causesathdwas that it “was due to
acute cardiorespiratory failure, with lung, myodand and aortic artery contusion and
rupture, consecutive to a chest trauma with mtip fractures®.

The existing data were supplemented by informaditating the previous situation
of the deceased, including a possible conflictektionship with S. L., who was the victim's
caregiver.

The violent nature of the latter’'s behaviour hadvwusly led to quarrels, some
with the victim being under the influence of alcbH®. L.'s criminal record included forest
offences that he admitted to.

The researches were continued at the victim’s diteniwhere a patch of reddish
brown blood-like substance was found, as well degosit of reddish brown-coloured matter
between the floor boards. Also, traces of this kirde discovered on the articles of clothing
of the said S. L.

Following the completion of the DNA test, the geogirofile of the traces of
blood found on the floor of the room inhabited by wictim and on the shoe of the said S.L.,
as identical with that of the blood samples coéiddrom the victim.

The violent nature (admitted by the suspect) ofreations between the two in
the evening prior to the death of the victim had fe injuries that were confirmed by the
conclusions of the necroptic examination. It wasoadtated that “the lesions found [n/a,

L V1. Belis, Treatise of Legal Medicin&/olume 1, Medical Publishing House, Buchares85,$p. 400-416.
2 From the coroner’s report, Department of ForeMsdlicine of Bihor County.
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autopsy report] occurred most likely by hitting lwie hard body (fist, foot), fall and
compression between two hard plans (hard body aschleg, knee and the ground)”. After
the death of the victim, the body was transported/ere it was found, to simulate a road
accident.

Simulation (concealment) can be retaihas a possible means to obtain benefits,
in the case of psychopaths (individuals with peasipndisorders).

Conclusions
1. In the absence of traces of blood in the cagdeafffc accidents (in combination
with other characteristic elements), especially mwiexternal lesions are present on the
victim's body, of a nature nonspecific to trafficeats, investigators should consider the
possibility of a murder concealment, subsequentppsrted or invalidated by the identified
elements.

2. By comparing categories of traces with eachrogimel taking into account the
specifics of the accident site, logical explanaioan be provided for the existence of certain
categories of traces, along with traces resultechfother sources, and for the absence of
other traces that are usually generated at theesafethe accident, in similar cases.

3. By interpreting reproduction traces, explanatiare provided on the nature of
the trace-generating objecs, the manner and conditif formation of the traces in question,
the relationship between them and the changes thight have undergone after the
committing of the offence.
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Abstract

The image of Nigeria today has been battered bypttenomenon of cyber crime
and yahoo addicts popularly called yahoo boys. Ttisnomenon no doubt is associated
with forces of globalisation which involves theeimsive use of information communication
technology (ICT) particularly the internet to dodiness even with persons from the remotest
parts of the world. Instead of exploring the oppaoity offered by this advancement in
technology to better their lives, Nigeria youthssthothe unemployed school leavers have
found fortune in the use of the internet to defranduspecting persons whom they send out
fake business proposals to and if they subscriloeugnbeing duped of huge sums of money.
It is pertinent to note that this crime is not lted to Nigeria as it is also practiced in other
parts of the world with changing dynamics. This grapeeks to explore the origin of cyber
crime, the modus operandi of the yahoo addictssugtjest possible ways to curb the crime.

Keywords: Computer, Crime, Cyber, Internet, Nigeria, Yahodliats.

Introduction

Cyber Crimes and proliferation of Yahoo Addicts asproduct of a recent
technological advancement leveraged by the phenomef globalisation. Globalisation
means different things to different people, whilome reason why opinions of it differ so
dramatically. Some proponents see it as not orgyitable but fundamentally beneficial, if
only man could distribute the benefits better. ivdtions worldwide experience it not as
progress, but as a disruptive or even destructored’ Globalisation seeks to remove all
national barriers to the free movement of interoa#il capital and this process is
accelerated and facilitated by the supersonic tfamsation in information communications
technology particularly the internet which crimingtoups have turned a safe heaven to
perpetuate their nefarious activities. The conveogassociated with the use of ICT and the
internet is now being exploited to serve criminatgoses. Hence this paper will address
contemporary issues about Cyber Crime and the femaliion of Yahoo Addicts popularly
called Yahoo Boys. To achieve this academic thsgkpaper will first embark on definitions
of key words associated with the topic in theirthalpetical seniority.

Women's International League for Peace and Freetfeming the Challenges of Globalisation: Equity,slice

and Diversity”, Coordinated by Felicity Hill, Women's Internatidrieague for Peace and Freedom (Geneva: NGO
Millennium Forum 22-26 May, 2000) p. 1 (See:wwwpfiint.ch/economicjustice/globalisation2000.htm#2#2
Visited 25 October, 2011).
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Definition of Associated Terms

To understand the nature of Cybercrime and Pralifen of Yahoo Addicts in
Nigeria, it's imperative to understand the meansmd nature of the term key terms
associated with cybercrime: computer, crime, cyee, cyberspace, internet and Yahoo
Addicts.

Computermeans an electronic, magnetic, optical, electnodba, or other data
processing device, or a group of such intercondecterelated devices, performing logical,
arithmetic, or storage functions, and includes data storage facility or communications
facility directly related to or operating in conption with such device or group of such
interconnected or related devices, other thannip@omated typewriter or typesetter; (ii) a
portable hand held calculator; (iii) a similar deviwhich is non-programmable or which
does not contain any data storage facility; or ¢éugh other device as the Minister may by
notification in the Gazette, prescrikeAnd the term crim2 is an act committed or omitted
in violation of a law forbidding or commanding @nd to which is annexed, upon conviction,
either of the following punishments: (1). Death). (Bnprisonment; (3). Fine; (4). Removal
from office; or (5). Disqualification to hold ancjey any office of honour, trust, or profit in

this state’3 A crime is otherwise viewed as an illegality agaitine interest of the public as a

whole as against the individual victim of the via@.4 A crime is an act or omission
defined by law and of which, upon conviction, ateage of death, imprisonment or fine, or

both imprisonment and fine are authoriZe@hen Cybercrime encompasses any criminal act
dealing with computers and networks (called hackingdditionally, cyber crime also
includes traditional crimes conducted through théernet. For example; hate crimes,
telemarketing and Internet fraud, identity thefidaredit card account thefts are considered
to be cyber crimes when the illegal activities eoenmitted through the use of a computer

and the Internebh Cybercrime can broadly be defined as criminalvétgtiinvolving an
information technology infrastructure: includingeijal access or unauthorized access; illegal
interception that involves technical means of nablig transmissions of computer data to,
from or within a computer system; data interferetitat include unauthorized damaging,
deletion, deterioration, alteration or suppressibomputer data; systems interference that
is interfering with the functioning of a computeysteem by inputting, transmitting,
damaging, deleting, deteriorating, altering or sepping computer data; misuse of devices,

forgery identity theft, and electronic fraud.

While Computer crimesncompass a broad range of potentially illegaiviiets.
Generally it may be categorize into two major gmaufl) crimes that target computer
networks or devices directly; (2) crimes faciligitby computer networks or devices, the
primary target of which is independent of the cotepmetwork or devic&.Cyber crimes
which are harmful acts committed from or againsbmputer or network differs from most
terrestrial crimes in four ways. They are easydarhh how to commit; they require few

A Bill for An Act to Protect Nigeria’s Cyberspaced Provide for the Prevention, Detection, Respcsmse
Prosecution of Cybercrimes and for Related Mattdigerian Cybersecurity Act, 2011. pp. 16-20 Set88.
2Hence the words “crime”, “criminal offence” applgchsimply offence are often used interchangeabtjescribing
criminal activity.

®*Hazel B. Kerper.)ntroduction to the Criminal Justice Syster# edn. (Minnesota: West Publishing Company,
1979).p 58.

4 Ibid. p.59.

®Ibid.

SWebopedia. “Cyber Crime” Available online at httptw.webopedia.com/TERM/C/cyber_crime.html visi@i
October, 2011, p.1.

"Paul Taylor (ed.Hackers: Crime in the Digital Sublint' edn. Routledge; 1999 p. 200 in Ehimen O. R., aold B
A. —“Cybercrime in NigeriaBusiness Intelligence Journdanuary, 2009.

8 Ibid., p.94.
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resources relative to the potential damage caubeg; can be committed in a jurisdiction
without being physically present in it; and theg aften not clearly illegdl When using the
computer to commit any kind of fraud of any type itbegal actions is all considered
cybercrimé’

Cyberspacas a metaphor used in describing the non-physiahin created by
computer systems. Online systems, for example ter@acyberspace within which people
can communicate with one another (via e-mail), égearch, or simply window shop. Like
physical space, cyberspace contains objects (filesil messages, graphics, etc.) and
different modes of transportation and delivery. iklnl real space, though, exploring
cyberspace does not require any physical moventhat than pressing keys on a keyboard
or moving a mouse. Some programs, particularly agmpgames, are designed to create a
special cyberspace, one that resembles physidityraasome ways but defies it in others.
In its extreme form, called virtual reality, userg presented with visual, auditory, and even
tactile feedback that makes cyberspace feePrigaould also be referred to as the electronic
medium of computer networks, in which online comination takes place. Furthermore the
Internet is defined as an electronic communications netwtivst connects computer
networks and organizational computer facilitiesuaie the world. It is a global system of
interconnected computer networks that use the atdniahternet Protocol Suite (TCP/IP) to
serve billions of users worldwide. It is a netwark networks that consists of millions of
private, public, academic, business, and governmetworks, of local to global scope, that
are linked by a broad array of electronic, wirelasg optical networking technologié#n
internet is a means of connecting a computer toadhgr computer anywhere in the world
via dedicated routers and servers. When two compare connected over the Internet, they
can send and receive all kinds of information sashtext, graphics, voice, video, and
computer programs.

Yahoo Addicts/Yahoo Boywe persons who cons through e-mail, particularly
through a Yahoo! address or identity and the yaheesenger (an instant messaging device).
They are usually youths who are preoccupied withitliernet spending long hours a day
browsing and sending out mass e-mail to peopletleroto dupe unsuspecting victims
through all forms of antics that they can deploywim the mind of their victim through
sending mails via yahoo software addresses. Crimiim&olved in the advance fee fraud
schemes (419) are popularly referred to as “yalmys’tin Nigeria®

The Origin of Cyber Crime in Nigeria

Cybercrime which has become so prevalent insoareties today started as a small,
local fraud, where fraudsters on internet send #-faters to inform their victims, or
character, that a prince had to pay a large amofuntoney in their account and the brand
would give to his using the money to reward thentou But sending the letters was
expensive and time consuming, and saw the rapidxirdf money to make it a little 'more
than a job at home. The advance-fee fraud is sirdlaa much older scam known as the
Spanish Prisoner sc&rim which the trickster tells the victim that ahiprisoner promised to

McConnell International LLC., “Cyber Crime...and rilshment? Archaic Laws Threaten Global Information”
December 2000 Available onlinewavw.witsa.org/papers/McConnell-cybercrime.pdf edi26 October, 2011, p.1.

2 What is Cybercrime Available online at http://wvewbercitizenship.org/crime/cr...Visited 26 Octot2011.

®lbid., The term “Cyberspace” was coined by author ‘Afitli Gibson in his sci-fi novel Neuromancer (1984).
http://www.webopedia.com/TERM/C/cyberspace.htmitets 25 October, 2011.

4Cyber security Act, 201Ibc. cit

Longe, O.B and Chiemeke, S. C., “Cyber Crime anin@glity in Nigeria — What Roles are Internet Asse
Poaints in Playing?European Journal of Social Sciences — Volume 6,éur(2008), pp.133-134.

®Nigerian Scam". Snopes 2003-09-06. http://www.snopes.com/crime/fraudénigasp Retrieved 2006-07-09
Available online at http://en.wikipedia.org/wiki/Adnce_fee_fraud visited 26 October, 2011.
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share treasure with the victim in exchange for myot® bribe prison guards. An older
version of this scam existed by the end of' X&ntury, and is calledtife Letter from
Jerusaleri by Eugene Francois Vidocq, in his memdifBut what really made the Nigerian
version of this trick as old as a major industrysvibe advent of the internet. The modern
technology of telecommunications and internet edfgetive software collection, offers the
potential for mass e-mail. Over the past twentyryethe Nigerian fraudsters have grown
from a small local fraud scheme, to one of thedatgndustries in Nigeria and all over the
Worlié This trick in itself, is actually much old#ran it is expressed, dating back at least 300
year

Another version of the origin of Cyber crimeNligeria can be traced to the early
1980s as the oil-based economy of Nigeria went dhilvrSeveral unemployed university
students first used this scam as a means of mauiipglbusiness visitors interested in shady
deals in the Nigerian oil sector before targetimgibessmen in the west, and later the wider
population. Early variants were often send lettéages, and even telex messages to their
victims. Though with the spread of email and eaeas to email-harvesting software made
the cost of sending scam letters through the ieteextremely cheapln the 2000s, the
cyber criminal has spurred imitations from othecaltions in Africa and Eastern Eurcbe.
Until about 2001, the scammers were located prignami Lagos, Aba, Owerri, and Port
Harcourt, Nigeria. The scammers have recently geheir bases in many countries besides
Nigeria, including Togo, the Ivory Coast, the Netaeds, the United Kingdom, and Canada
and other countries with large population of Nigad. The number “419” which refers to the
Cyber criminals is a section of the Nigerian Crialin Code, dealing with
"Obtaining Property by false pretences; Cheatirdjdarling with fraud. The advance-fee
fraud is similar to a much older scam known as"tBeanish Prisonérscam. The fictitious
prisoner would promise to share non-existent tneaaith the person who would send them
money to bribe their guards.

The Phenomenon of Cybercrime in Nigeria

Technology has integrated nations and the worlddeze®me a global village. The
economy of most nations in the world is accesdifleugh the aid of electronic gadgets via
the internet. Since the electronic market is opemedeverybody, it also includes
eavesdroppers and criminals. False pretence, finfistile ground in this situation. Some
perpetrators of this crime usually referred to igeé¥ia as “yahoo boys” are taking advantage
of e-commerce system available on the internetefsadd unsuspected victims who are

*Eugeéne Francois Vidocq (1834)lemoirs of Vidocg, Principal agent to the Frenchigm until 1827 Google
Books. p. 58.

http://books.google.com/books?id=uGQoAAAAYAAI&pg=PB&dqg=vidocg+jerusalem+letter. ~ Retrieved 14
September 2010.

*Parker., Law History:History of Internet Fraud, 2 abMh, 2011 Available online at http:/history-
law.blogspot.com/2011/03/history-of-419-internettfd.html visited 26 October, 2011.

¥ FRAUD ES-Home, “History Scam 419", 10 Novemberl@QInformation to avoid being swindled. sabado 10 de
noviembre de 2007.p.1 Available online at httpatifii-es.blogspot.com/2007/11/historoy-scam-419.kisited 26
October, 2011.

“Longe. O.et al “Criminal Uses of Information & Communication Tewlogies in Sub-Saharan Africa: Trends,
Concerns and Perspectivesdournal of Information Technology Impactol. 9, No. 3, 200.9 pp. 155-172,
2009p.164 Available online at

http://www.jiti.com/v09/jiti.v9n3.155-172.pdf vigd 26 October, 2011.

SPRLog Press ReleaséQrigin of "scam"-attention to filtering the Nigem 419 scam” Press Release of 26 May,
2010, Available online at
http://www.thenigerianvoice.com/nvnews/43114/1/Evades-of-reporting-cyber-crime-in-nigerian-me.htrisited

26 October, 2011.

® Fraud ES-Home, History Scam 41, cit
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mostly foreigners thousands and sometimes milliaisdollars They fraudulently
misrepresent themselves as having particular gtwodsll or that they are involved in a loan
scheme project. They may even pose to have finainsigitution where money can be loaned
out to prospective investors. In this regard, sayn@ersons have become duped. Merchants
who take orders from merchandise on credit are falsimg mounting losses from rip offs.
Investigations revealed that “yahoo boys” also takdue advantage of some people that are
looking for spouse through the aid of Internet. Sheriminally minded individuals usually
have discussion with their victims via the interriBhese criminals pretend to be interested
and loving. And before the victim realizes whathippening, the criminals would have
succeeded in cajoling them to send some dollarernable them facilitate travelling
documents. These criminals falsify document aridatekort of lies to get money from their
victims, when their victims begin to suspect foudyp they will immediately stop interacting
with them and shift their target elsewhere. Cykererin Nigeria is difficult to prove as it
lacks the traditional paper audit trail, which riéga the knowledge of specialists in
computer technology and internet protocols. Speafmputer crimes are Spam, Fraud,
Obscene or offensive content, Harassment, Drufidkafg, and Cyberterrorisr.

Cybercrime is today one of the great legal frosti@s at 2000 to 2010, the internet
has expanded at an average rate of 444.8% on aldéstel, and currently an estimated 1.96
billion people are “on the Nef ’six trillion web pages are accessible on interBe, billion
google searches per month and 12% of all globdetrzow happens online with US$ 240
million from global cyber-crimé.There is no dissimilarity between conventionaingriand
cyber crime however on deep analysis there is grarapt differentiation between the
conventional and cyber crime, which is considerabl&€hesine qua norfor cyber crime is
that there should be an involvement, at any stafgiie virtual medium. Business, economic
and white collar crimes have transformed rapidlg@sputers are used to propagate into the
activities and environments in which these areasuioclt has also been recorded that
cybercrime today is one of the greatest legal feonthich has stimulated a different form of
crime and thus creating a source for new avenue<riofie, such as identity theft,
embezzlement, bribery, larceny, sabotage, espignhgeglary, conspiracy, extortion,
distribution of pornography, violation of privacgnd offences as brutal as attempted murder,
kidnapping and man slaughter. Almost all crimeg ttam be committed in person can now
be committed through the use of compufers, such criminal actions may have been
initiated through the internet. It should be bammiind that Nigeria is not the only country
engaged in cybercrime, records has it that shanked as the third in the world behind the
United States and Britain, and the first within #feican continent in the rate of cybercrime
prevalence. After Nigeria as hub of cybercrime b Saharan Africa, Cameroon tailgates
Ghana as king of cybercrime prevalence in Centfalcd A 2010 report by the McAfee
cyber security firm cites Cameroon as the worldékiest destination for internet surfers
with more than a third (36.7%) of websites hostedCameroon being suspiciots his

! Okonigene Robert Ehimen, Adekanle Bola., “Cybenerin Nigeria”,Business Intelligence Journdhnuary 2010
Vol.3 No. 1.

Krishna Kumar. 2003. Cyber Laws, International Rrop and e-commerce Security, Dominant Published a
Distributors New Delhi.

3See World Internet Usage and Population Statigiits;//

www.internetworldstats.com/stats.hfxfisited 26 October, 2011).

“Mohamed Chawki., “Best Practices and EnforcementCiybersecurity: Legal Institutional and Technical
Measures”, Available online at www.cybercrime-fgaiisited 29 October, 2011, p. 8.

SLaura Ani., “Cyber Crime And National Security: TR®le of the Penal and Procedural Lawaw and Security
in Nigeria, 2011 pp. 200-202.

®Eric Agwe-Mbarika Akutaet al,, “Combating Cyber Crime in Sub-Sahara Africa; isdurse on Law, Policy and
Practice”,Journal of Peace, Gender and Development Stidasl(4) pp. 129-137, May 2011 Available online a
http://www.interesjournals.org/JPGDS visited 28dbefr, 2011., p. 132.
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conspicuous position which Nigeria occupy has baecatalyst in the way the
nation has handled issues concerning cybercranapled with the noise associated with the
lifestyle and sharing of butty by the yahoo addicts

Distinction between Computer Crime and Cybercrime

Because Cybercrime is committed through the us®wiputer there is the tendency
for people to assume that computer crime and cyipegcare the same and one phenomenon.
There is need to distinguish both acts in this pagehere are not synonyms.

“Computer crimes” is often used to define anyminial activities that are
committed against a computer or similar device, dath or program therein. In computer
crimes, the computer is thargetof criminal activities. The “computer” in this ctaxt refers
to the hardware, but the crimes, as we shall seee mften than not relate to the software
and the data or program contained within it. Thenicral activities often relate to the
functions of the computer; in particular, they arften facilitated by communications
systems that are available and operated throughdimputer, thereby contributing to a less
secure computing environmént Examples of interactive systems include Internet
connectivity for access to the World Wide Web (wwttiyough Personal Computers,
laptops, tablets and hand-held devices, and tetgpbpmessaging connection through hand
phones and other mobile devices. Crimes are alqzeprated not merely through the means
of connectivity alone but also through other sofevarograms and applications that are
available for use in transaction and human int@actsuch as electronic mail and instant
messaging services, audio-visual conferencing progr and file transfer faciliti€s.
Examples of such computer crimes include hackiegijal of service attacks and the sending
of unsolicited electronic or “spam” mail. The arrafycrimes relating to cyber-trespassing
has become more diverse due to advances in tegficalaevelopments. “Cyber crime” will
be taken to mean offences committddtough the use of the computer in contrast to
“computer crime” which refers to offencesgjainstthe computer. Under this distinction,
cyber crimes are a sub-set of the general ternrm&triand the only difference is the use of
the computer as the facilitative device and the afselectronic media as another means to
commit a ‘traditional’ offence.

On the other hand, computer crimes are nontioadil crimes that arose directly
from the advent of the age of personal computing feanaging information and
communication, and that do not exist separatelynfits existence. One can characterize
computer crimes as cyber-trespass, the crossitigeafangible as well as intangible, but no
less real, cyberspace boundaries onto propertyatetowned and controlled by another
without permission or authorization. It can alsgalve the infringement of another’s rights
including privacy, informational, proprietary anccomomic rights. Cyber crimes are
activities committed using the Internet or computer other electronic devices as the
medium, in violation of existing laws for which gehment is imposed upon successful
conviction. What we call cyber crimes largely cetsiof common crime, the commission of
which involves the use of computer technology, Eondvhich penalties already exists under

!Adomi E, Igun S (2008). Combating Cyber crime imdtia;the Electronic Library 26 (5):716-72i6 Eric Agwe-
Mbarika Akuta.et al, loc. cit, p. 132.

2Warren B. Chik., “Challenges to Criminal Law Makirig the New Global Information Society: A Critical
Comparative Study of the Adequacies of Computeafedl Criminal Legislation in the United States, Wrdted
Kingdom and Singapore”, Available online atvwlaw.ed.ac.uk/ahrc/comaw/docsthik.doc visited 27 October,
2011pp. 4-5.

®See, Douglas H. Hancockp What Extent Should Computer Related Crimes 8&tibject of Specific Legislative
Attention? 12 Alb. L.J. Sci. & Tech. 97 (2001). See alsoaNéumar Katyal,Criminal Law in Cyberspacel49
University Pennsylvania Law Revie®003, 1013 (2001).

“Warren B. Chik loc. cit., pp. 4-5.
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existing legislation. Cyber crime also includes tiee of digital resourceso commit
traditional crimes such as theft of identifiabldoimation and other forms of proprietary
information or property in bothligital and physical form The relevance of this to the
phishing case study will become apparent in duesedu

Devices used in Perpetrating Cybercrimes in Nigeria

The Cyber criminals apart from their own meya#ind the strength of their motivations,
needs to see the path of crime ahead of him cfeatvstacles. If every single individual were
to put up obstacles of their own, no matter howlkrttee crime path will seem to be far less
lucrative even in the eyes of the most desperateiral.? Progress is observable in the fight
against internet pornography (except in few cytaes). This is achievable by downloading
and installing content filters to filter unwantettdrnet conterit On the other hand, in Cyber
Cafés with notices warning against spamming a@sjitbulk tickets are sold obviously
meant for the purpose of sending spam nfaitesearch has shown that out of the estimated
30 million e-mail messages sent each day, about 8d%average are sperm, that is
unsolicited commercial and fraudulent e-mails.

Apart from the availability and usage of internatifities in cyber cafes for scam mails
and other cyber crimes, the evolution of fixed ige facilities in Nigeria has added another
dimension to the Cybercrime problem. Fraudsters vdam afford to pay for internet
connection via fixed wireless lines and can nowppgate their evil acts within the comfort
of their homes. In some Cyber Cafés, a number stesys are dedicated to fraudsters
(popularly referred to as “yahoo boys”) for the solpurpose of hacking and sending
fraudulent mails. Other Cyber Cafes share their dhaitlth (popularly referred to as home
use) to some categories of customers who acquistereg for home use in order to
perpetuate Cyber-crimes from their horfieShough with the invention of supersonic
telephone handsets like the Black Berry phones Hiaat similar functions with computer
system, online crimes can now be committed at amt with utmost ease.

How the Crime Operated before the Proliferation ofYahoo Addicts
The scam starts when you are contacted, eitheakytélephone, telex or snail mail, by
someone you do not know stating that they are misgovernment officials in possession of
a large amount of over-budgeted money, usually Acaardollars. The proposal entails the
transfer of the over-budgeted money into your bactount. The person receiving the letter

Ypid.

’Longe, O.B.etal, “Internet Service Providers and Cybercrime in Mi®alancing Services and ICT
Development”., p.4-5. See also Aghatise, E. “Cytréme Definition” Computer Crime Research Centanel@s,
2006. Available online at www.crime-research.orgjted 27 October, 2011.

3Longe, O, Omoruyi, | & Longe, F; “Restoring Balantelntellectual Property LawsZournal of Industrial and
Scientific StudiesVoll, No. 3. 2003 pp.6-9, See., Longe, O.B., “Bafte Protection and Copyright Issues in
Contemporary Information Technology” Proceedingstioé 2° Annual Engineering Conference, School of
Engineering, Auchi Polytechnic, Auchi, Nigeria 20&&e also., Longe, O, Omoruyi, | & Longe, F., limgtions of
the Nigeria Copyright Law for Software Protectidrne Nigerian Academic Forum Multidisciplinary Joal. Vol.

5, No. 1. 2005, pp. 7-10.

“Ibid.

*Deborah, F. “Spam: How it is hurting e-mail and meting life on the Internet,” Deborah
Fallows,Pew Internet & American Life Project 2005.

Available online at http://www.pewinternet.org/repalisplay.asp?r=102; Visited 27 October, 2011 [onge,
Olumide and Osofisan, Adenike “On the Origins ofvAdce Fee Fraud Electronic Mails: A Technical Itigegion
Using Internet Protocol Address TracersThe African Journal of Information Systeri®l. 3: Iss. 1, 2011.
6Article 2. Available at: http://digitalcommons.kezsaw.edu/ajis/vol3/iss1/2 visited 27 October, 2011)19.
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or fax is generally promised a sizable percentdgyween 20 and 35 percent, of the
moneytransferred, as a commission, for the uskeobaink accourtt.

If the intended victim is interested in the dedleyt are requested to forward a
variety of paperwork which generally includes blactkmpany letterheads which are duly
signed, blank invoices, telephone and fax numbansl especially bank account details.
These are being required to affect the transféh@imoney into the bank accodnt.

The money is obtained from the victim in a numbg&mays, such as: asking the
victim to deposit money into a specified bank aettda help cover expenses for completing
the deal, which may include paying bribes to oferties in Nigeria. Once the original fee
has been paid, “complications” may arise which ssitate the payment of more fees.
Organizing a meeting in Nigeria and once the vidsrm Nigeria, his passport is confiscated
and he is detained until sufficient payment is nemtt Are used the bank details and official
letterheads to transfer money out of the victinaekbaccount and into an account under the
control of the criminals. Once the money is lost, afficial” may contact the victim on the
pretext of helping the victim retrieve the lost regnwhich, in turn, also costs mongy.
Though with the advancement in science and teclggolihis approach used in committing
fraud is fast becoming archaic and almost outdatefew of the con men still rely on this
trick to defraud unsuspecting characters.

The Emergence of Yahoo Addicts/Boys in the Cyberarie Scene

In Nigeria, various means of disseminating infatiorain the past consists of the
Post offices, Town criers, Public Switched telecamivation network (PSTN) and
Telegrams. With the ICT initiatives began in th&Q8 there was focus on newspapers and
the electronic media such as the radio and tetavisihese media were owned, controlled
and monopolized by the government. In 2001, theioNat Information Technology
Development Agency (NITDA) was established as aehurfor the implementation of
national policy on Information Technology. NITDAsaim focus is to fashion best practices
policies that will enable effective and efficiergage of ICT facilities and infrastructures in
the country that is why today, there are private radio anévislon stations in Nigeria.
Digital satellite television is also in operatiosing pre-paid services to stream contents to
subscribers. Internet services are available onilsmphones making it possible to transact a
wide range of services in electronic form. Fixed anobile wireless systems offer key
advantages in these regards with the advantagpeafdsand universal availability coupled
with the anonymity of the usérAn elusive scenario created the right breedingepltor
crime because crime ever strives to hide itself.

With this evolution in internet communication tectogy, there emerged this group
of cyber-criminals popularly called Yahoo Boys whgend long hours a day browsing the
internet and using e-mail extractors to harvestieooatacts of persons to enable them send
out hundreds if not thousands of dubious emailsdagrto their unsuspecting victims using
the Yahoo Software or identity, (@yahoo.com). Tin@olative nature of these set of people
mostly Nigerians is really amazing and have setlhirking of security agents and members
of the international community ablaze as the inggremployed in their operations involves

419/Advance Fee: “How the Scam Works...” Availabiéine at http://www.scamvictimsunited.com/419_athen
fee.htm visited 28 October, 2011.

?bid.
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‘Longe, O. B., & Chiemeke, S. C. “Information andn@ounication Technology Penetration.

in Nigeria: Prospects, Challenges and Metriésian Journal of Information Technolady(3), 2007

pp.280-287. Available online at http://www.medwelloe.net/fulltext/ajit/2007/280-287.pdf visited ZJctober,
2011.
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a lot to ponder upon. The anonymity of the interagér has been an aid to most crimes
perpetuated in the cyber space and ICT-induced yemityy has popularised cybercrime
among the different actors in the scene.

Although electronic scam mails are generally welieto be linked to Nigeria, the
scam is now prevalent in many other African coastriand the targets are usually gullible
individuals who could be anywhere in the world. Marf them are linked to countries such
as Ghana, Benin, Togo, Sierra Leone, the DemocRaigublic of the Congo and South
Africa. For example, using the Nigerian scam lestiyie, some tricksters in Zimbabwe used
the controversial land crises in their e-mail scieiters to deceive innocent people into
parting with their money with the hopes they wékteive large portions of the (sometimes)
illegally distributed land?

The Modus Operendi of Yahoo Addicts

What makes Nigeria Yahoo Addicts look mystical &mple around the world is the
innovative approach engaged in their operation®rd llevise numerous ways to beat the
imagination of the victims and as security ageigsaler one of their antics, another one is
invented over and over, again and again. Reseatwhas shown that many operations are
professionally organized in Nigeria; the victim watiempts to research the background of
the offer often finds that all pieces fit togeth&uch scammers can often lure wealthy
investors, investment groups, or other businesfiesninto scams resulting in multi-million
dollar losses. However, many scammers are paréss brganized gangs or are operating
independently; such scammers have reduced accélss above connections and thus have
little success with wealthier investors or businestties attempting to research them, but
are still convincing to middle-class individualsdasmall businesses, and can bilk hundreds
of thousands of dollars from such victims.

Among the tactics employed by these Yahoo Addinttuide but not limited to the
following: the use of fake cheques, Western Unicoriiely Gram Wire transfers, Anonymous
communication, web based e-mail, bad english, ehigitking/friend scam, short message
service (sms), fake websites, invitation to viki tountry, purchasing goods and services,
vehicle matching service scams, cheque cashingryoscam, charity scam, fraud recovery
scam, bona vacantia, fake job offers, rental scatt@;ney collection scam among oth2rs.

The use of cheques in a scam hinges on a Unitee I&t& (and common practice in
other countries) concerning cheques: when an atdwmlder presents a cheque for deposit
or to cash, the bank must (or in other countriesially) make the funds available to the
account holder within one to five business daygaréless of how long it actually takes for
the cheque to clear and funds to be transferreah fitee issuing bank. Regardless of the
amount of time involved, once the cashing banKested that the cheque is fraudulent, the
transaction is reversed and the money removed thhemictim’s account.

In thesame way, wire transfers via Western Uniod Bloney Gram are ideal for
this purpose of cyber crime as one central elemeativance-fee fraud is that the transaction
from the victim to the scammer must be untraceable irreversible. The wire transfer, if
sent internationally, cannot be cancelled or readrsand the person receiving the money
cannot be tracked. Other similar non-cancellablenfoof payment include postal money
orders and cashier's checks, but as wire transéekMestern Union or MoneyGram is the
fastest method, it is the most commonly used bygaddicts.

Since the scammer's operations must be untracéabdeoid identification, and
because the scammer is often impersonating sonasegany communication between the

!Standard Correspondent. “Internet Fraudsters ReapZimbabwe Land Crisis”, (June 2004)

Available online at http://www.eastandard.net/hesei/news10060407.htm visited 27 October, 2011.
2Wikipedia Project, 2011 Advance Fee Fraud, Novern2@t0. Available online at http://en.wikipedia.twiki/Ad
vance_fee_fraud visited 28 October, 2011.
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scammer and his victim must be done through charthat hide the scammer's true identity.
The following options in particular are widely uség the yahoo addicts: Bad English:
invariably their emails contain numerous spellimgl @rammar errors. This is deliberate and
not the result of sloppiness or a lack of educatarthe part of the scammers as such bad
English lulls the native English speaker or edutatader into a false sense of security to
think that he or she is superior to the scammereaeth though the victim "knows" the email
is a scam that he or she can outwit the “stupidinsmer if there is any danger at a later
stage.

Because many free e-mail services do not requailid identifying information, and
also allow communication with many victims in a ghgpan of time, web based e-mail are
the preferred method of communication for the yahddicts. Some services go so far as to
mask the sender's source IP address, making thwo mdys completely untraceable even to
country of origin. A yahoo addict can create as ynaccounts as he wishes and often have
several at a time and apart from that they can gmga email hijacking and friend scam
involving the hijacking of existing e-mail accourdasd use them for advance-fee fraud
purposes. These Yahoo Addicts, e-mail associates)ds, and/or family members of the
legitimate account owner in an attempt to defraweht’ This ruse generally requires the use
of phishing? or keylogger computer viruses to gain login infation for the e-mail address.

A transaction may have been initiated using a gaBoftware but could be
completed using a fax machine, whenever their tliequires a hard copy of a document.
They can also be simulated using web servicesnaame untraceable by the use of prepaid
phones connected to mobile fax machines or by fiagablic fax machine.

Though cybercrimes are not often perpetrated lbya#-alone, some scammers
enhance believability of their offer by using a whavebsite. They create these sites to
impersonate real commercial sites, such as, PagPalbanking site like UBS Switzerland,
Central Bank of Nigeria, Central Bank of Ghana, Bafi America or Natwest Bank for
phishing. Others represent fictional companiesnstitutions to give the scam credibility.
Another twist on scamming is where links are predido real news sites covering events the
scammer says are relevant to the transaction ttepope. For instance, a scammer may use
news of the death of a prominent government offiagaa back story for a scam involving
getting millions of dollars of the slain officiallmoney out of the country. These are real
websites covering legitimate news, but the scamsnesually not connected in any way with
the events reported, and is simply using the gtwgain the victim's sympathy.

Furthermore, following an advanced stage of cylsaminality, victims are invited
to a country to meet real or fake government daif&ci Some victims who do travel are
instead held for ransom. Scammers may tell a vithiat he or she does not need to get a
visa or that the scammers will provide the VigaYahoo Addict having successfully duped
a victim, recognise that same victim who has jusérbduped is more likely to fall for
scamming attempts than a random person. Often afseam, the victim is contacted again
by these yahoo Addicts, representing himself aawa dnforcement officer. The victim is
informed that a group of criminals has been arceated that they have recovered his money.
To get the money back, the victim must pay a feg@focessing or insurance purposes. Even
after the victim has realised that he has been seamnthis follow up scam can be successful
as the scammer represents himself as a totallgrdiit party yet knows details about the
transactions. The realization that he has lostgelaum of money and the chance he might

*E-Mail Scammers Ask Your Friends for Mongye New York TimeSee Wikipedia Encyclopaediap. cit.
“Firefox Release Notes. Mozilla.

http://www.mozilla.com/en-US/firefox/2.0.0.1/releammtes/. visited 27 October, 2011.

®Nigerian Advance Fee Fraudnited States Department of State Bureau for Imttomal Narcotics and Law
Enforcement Affairs6. Retrieved on December 1, 2010. See Wikipediay&lopaedia Available online at
http://fen.wikipedia.org/wiki/Advance_fee_fraud Wi 28 October, 2011.
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get it back often leads to the victim transferravgn more money to the same scammer. This
is called follow up scamming.

Finally Yahoo Addicts also rely on telecommunmadi relay services which
involves the use of telephone calls to convincerittén that the person on the other end of
the deal is really, a truthful person. The scamnpassibly impersonating a US citizen or
other person of a nationality, or gender, otherrtheir own, would arouse suspicion by
telephoning the victim. In these cases, scammessTiRS, a US federally-funded relay
service where an operator or a text/speech traimmtaprogram acts as an intermediary
between someone using an ordinary telephone anckead daller using TDD or other
teleprinter device. The scammer may claim theydwaf, and that they must use a relay
service. The victim, possibly drawn in by sympdtitya disabled caller, might be more
susceptible to the fraud.

Federal Communications Commission (FCC) regulatiand confidentiality laws
require that operators relay calls verbatim, andt tthey adhere to a strict code of
confidentiality and ethics. Thus, no relay operatay judge the legality and/or legitimacy
of a relay call, and must relay it without intedgfiace. This means the relay operator may not
warn victims, even when they suspect the callssam. MCI said that about one percent of
their IP Relay calls in 2004 were scamé./../../Users/MICHAEL/Documents/Cyber Crime
advance-fee-fraud Modus Operandi.htm - cite not&+2@king phone-based relay services
is relatively easy, so scammers tend to preferreteProtocol-based relay services such as
IP Relay. In a common strategy, they bind theirregas IP address to a router or server
located on US soil, allowing them to use US-baselthyr service providers without
interference.

It is pertinent to note that there are severaksibeing employed by the Yahoo
Addicts to dupe their unsuspecting victims and gaper cannot treat all such as new tricks
continue to emerge every day because of the flityiloh the use of the computer device but
a search on the internet will reveal web pages téeivto educate people on the tricks being
employed by Yahoo Addicts and other fraudsters dwaide in duping unsuspecting victims
and there are numerous.

Strategies for Curbing Cybercrime in Nigeria

Research have shown that there is increasing nuaflmmputer uses all over the
world on daily basis as all human activity appearelvolve around the computer and internet
as such the desire to use this medium to commitectis also on the increase. Statistics
reveal that African top five internet users inclldigeria with 43,982,200, rated as 28.9% of
the population, Egypt with 17,060,000 being 21.2%tle population. Morocco with
10,442,500 internet users, being 33.4% of the i, South Africa with 6,800,000
internet users, that is 13.8% of the population Afgkria; 4,700,000 being, 13.6% of the
population® But contrary to above statistics, the Internet @mint Centre (ICC) report for
the period 2006-2008eflects that the United States tops the listatfams that perpetuates
cyber crime (62% - 66.1% in three years). Thisolfofved by the United Kingdom where
cybercrime activities by percentage dropped fron®%b6to 10.5% between 2006 and 2008.
Nigeria is third on the list with a marginal inceeaof 1.6% between 2006 and 2008. Two

See Wikipedia Encyclopaedia Available online at

http://fen.wikipedia.org/wiki/Advance_fee_fraud Wi 28 October, 2011.

?lbid., (Con Artists Target Phone System for the Dez8NBC).

% Mohamed Chawki., “Best Practices and EnforcementCibersecurity: Legal Institutional and Technical
Measures”pp. cit, p. 9.

4 Internet Crime Complaint Centre Report (2006-2008)

http://www.ic3.gov/media/annualreports.aspx visi#&dOctober, 2011.
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other African countries; Ghana and South Africa ateo listed in the midst of other
European and Asian natiohs.

Therefore there is urgent need for nations andrteenational community to adopt
stringent measures to curb the menace of cyberecamd yahoo addicts. Among these
strategies include but not limited to the following

1. Aggressive Public Enlightenment Campaidimere should be aggressive public
enlightenment campaigns that will cut across conities) provinces, countries and
international community on the spread of cybercramd themodus operandof the actors
so that individuals and citizens of nations willt diall victim. This involves the use of the
mass media: radio, television and newspapers. Asemt there are several internet sites
devoted to educate persons on how the cybercrimimaérate and how to avoid becoming
victims.

2.Law Enactment Enforcement and Revigl over the world, laws are enacted as
a means of social control and punishments proviaed means of deterrence, therefore
stringent criminal laws with long prison sentensésuld be enacted to deal with persons
caught perpetuating cybercrimes. The cybersecuidly 2011 which was passed by the
Nigerian National Assembly recommends punishmemgireg from N15 million (about $1.2
million USD) to N20 million naira and a maximum thiirty years’ imprisonment for anyone
found quilty of cyber-related crimes is typical sfich laws as weak penalties limit
deterrencé.Again, laws enacted without adequate enforcensnbilaw therefore, for the
law to serve its purpose, there is need for thedafercement agents to adequately enforce
laws dealing with cybercrimes to the later. Funthere nations should ensure that all
applicable local legislation is complementary tad an harmony with international laws,
treaties and conventions dealing with cybercrim@ act has to be crime in each jurisdiction
before it can be prosecuted across a border. Naiost define cyber-crimes in similar
manner, to enable them pass legislation that wdidtt cyber-crimes locally and
internationally’ Furthermore, Cybersecurity laws should be conistarviews to address
the dynamic nature of cyber security threats whighercriminals criminal pose

3. The Role of Civil Society Organisatiofihe Civil Society Organisations in many
countries has become agents of social change; foher¢here can form international
coalition to fight the wave of cybercrime in ourcssdies. This could be done through
increasing awareness and competence in informagounrity and sharing of best practices at
the national level through the development of aucal of Cybersecurity at local, national
and international levels. There could also fornealire coordination and prioritization of
cyber security research and development activilesseminate vulnerability advisories and
threat warnings in a timely mannérThere should be a symbiotic relationship betwéen t
firms, government and civil society to strengthegal frameworks for cyber-security.

4. Development of Institutional Framework to deal witlyber Crimes:Nations
should establish institutional frameworks that widal with cyber crimes. Such frameworks
will ensure the monitoring of the information satwrsituation at the national level,
dissemination of advisories on latest informatiogcwsity alerts and management of
information security risks at the national levetliming the reporting of information security
breaches and inciderits.

! Longe, Olumide and Osofisan, Adenike (20af) cit, p. 20.

2Cybersecurity Law, 2011.

%Azeez N. A and Osunade O. “Towards Ameliorating @ghime and Cybersecurity’(JJCSIS) International
Journal of Computer Science and Information Seguvibl. 3, No. 1, 2009p.9.

“Ibid, p. 9.

®Ibid, p. 10.

®Ibid, p. 9.
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5. Protecting Personal and Corporate Computer Softwiglentities: There is the
need for individuals and corporate organisationsaf@guard their individual and corporate
software identities such as personal and corpopasswords. Information relating to
passwords must be strengthened or properly codegthie digits which will include
letters/words, figures and signs to make them Isssceptible to manipulation by
cybercriminals and information should not be casle given out to other persons even
family relatives. Such information should be consitachanged and updated. Safeguarding
the privacy rights of individuals when using electic communications and developing a
national cyber security technology framework thpedfies cyber security requirement
controls and baseline for individual network usefgms should secure their network
information. When organization provides security tleeir networks, it becomes possible to
enforce property rights laws and punishment for evew interferes with their property.

6. Registration of Cyber Cafe OperatoiSince most of the cybercrimes committed
on Nigerian cyberspace is done through the interfieé government should register the
operators and issue them with an operating licghemigh a regulatory agency/mechanism
and the Internet Service Providers should be catigtanonitored to see that they comply
with regulations stipulated for their subscribeper@tions. Cafe owners, should be mandated
to place notices on their walls and business presnigith warning messages of possible
arrests of scammers who send fraudulent mails thindjviduals can only take precautions
within the limit of the knowledge of the dynamiditioe Internet and the e-mail systém.
Nigerian Telecommunication Commission (TCC) shopid in place a policy mandating
Internet service providers in Nigeria to report@o®us and unusual bulk emails traffic per
service points going through their systems. Thiacpce could flag off the identification of
the scammers, their locations and their eventuzdqmutiorr.

7. Partnership with other Nations and International ganisations with the
complex nature of crime perpetuated in Nigerianecgpace, apprehending the culprits is
always difficult and financially involving and timeonsuming so in ameliorating these
huddles, there is need for local organisationdhénfight against cybercrime to partner with
the United Nations, other African and West Africaauntries, African Development Bank,
INTERPOL, Microsoft, Western Union, Yahoo, Googiad Coca cold.The creation of a
central agency to enforce crime laws, and the eggul of cybercafés by banning the
operation of overnight cybercafé services has laesinong step towards curbing cybercrime.
These efforts have been buttressed among othagsthin the amount of funds received by
various anti-crime commissions. In 2004, the EF@€eived an initial funding of about two
million ($2 million) US dollars from the NigerianeBeral government and about thirty two
million ($32 million) US dollars from 2005-2009 frothe European Union. In the same year
(2004), Nigerian Cyber-Crime Working Group (NCWQ&ceived about seven hundred
thousand ($700,000) US dollars from the Nigeriadefal government to allow them the
ability to smoothly carry on their responsibilititén 2005, the EFCC confiscated at least
$100 million USD from spammers and other defenddnt2008, the EFCC had retrieved a
total $600 million USD in dubiously acquired funddpre than 700 accused persons have
been prosecuted and 400 persons convfcieetording to Ribadu, between 2003 and 2007
EFCC successfully disrupted and blocked transagtisarth £300 million; €200 million;

Longe, O.B., and Chiemeke, S. @p, cit

2Longe. O.et al “Criminal Uses of Information & Communication Tewlogies in Sub-Saharan Africa: Trends,
Concerns and Perspectiveslournal of Information Technology Impattol. 9, No. 3, pp. 155-172, 2009.167.
%lbid., See also Chawki M., “Nigeria Tackles Advancee Feaud”.Journal of Information Law and Technology
2009 1:1-18.

“Ibid, p. 133.

® Ayo Olukanni.,“Expert Group Meeting on CybercrimeYienna, 17-21 January 2011, pp.6-7.
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Pounds and $500 million USD respectively. In thensatime span EFCC successfully
prosecuted 97 cybercrime specific offentes.

These efforts have paid off to a great extentefaample; the EFCC has also been
playing a great part in arresting cyber criminalalike other anti-corruption agencies, it has
registered some rare successes in the fight agadmstomic crimes, especially in its anti-
fraud efforts. After months of investigation conthd by the agency into what has been
described as the biggest cyber scam in Nigeriatoryisa $242 million online fraud that
involved big businessmen leading to the bankrumityone of Latin America’s biggest
banks, ended with the successful prosecution oeseery prominent Nigerians. In 2004, the
EFCC also returned $4million USD to a Hong Kongdest after arresting the fraudsters
who swindled her out of her monéyt must be noted that Nigeria, which is regardsdha
hub or safe haven for cyber crime in the world, Wasessed the creation of two outstanding
crime commissions; the Economic and Financial Csifimmmission (EFCC) created in
2003 and the (NCWG). While the EFCC is involvedalheconomic and financial related
crimes, the NCWG which was created in 2004 implesiéhe objectives set up by the
National Cyber-security Initiative (NCI) has itsesymore fixed on cyber related crinfes.

8. Youth Engagement and Job creation Efforts by thee@uonents of Nigeria
Research have shown that majority of those engamgeryber crimes are young school
leavers, undergraduates and graduates who are aiofully employed. Therefore the
government should create jobs to absorb this arfnayyemployed youths and where jobs are
not available then a social security scheme shbelgut in place to provide them with
monthly stipends that will dissuade them from criadiactivities and keep their hopes alive.
This is because the perpetrators are youths andsdimols of unemployed but highly
knowledgeable ones who are computer savvy andahtally drive the process. They are
well connected through local insider conspiracthia financial institutions locally as well as
with Nigerian immigrant community elements abro&thowing full well that Nigerian
enforcement procedures has become so vigoroushthey migrated to mostly West African
and other African nations with weak enforcement mag@isms’.

9. Technical Approachtndividuals and corporate bodies should turn orir thgam
blockers. Most Internet providers provide a spamckihg feature to prevent unwanted
messages, such as fraudulent emails and phisingserfram getting to the inbox. In
thesame manner there should be adequate anti-sofisvare programmes installed in
computer systems, such as McAfee, Norton Anti-Vils®pzilla or other similar programs
and this should be regularly update and atleast-anweek scan to locate and eliminate any
malware, spyware, viruses and other problems. dlse advised that the use of computer's
firewall protection feature is necessary, as itaigligitally created barrier that prevents
hackers from getting into your computer system dred wary of providing personal
information via a website you know nothing abowpecially those that ask for your name,
mailing address, bank account number or social rigcu number

Nuhu Ribadu.‘Cybercrime and Commercial Fraud: A Nigerian Persfige”, Modern Law for Global Commerce
Congress to Celebrate the Fortieth Annual SesditiNCITRAL Vienna, 9-12 July 2007., ppl-3.Availabdaline
at

http://www.uncitral.org/pdf/fenglish/congress/Ribathrahim.pdf visited 29 October, 2011.

2L onge. O.et al (2009).,0p. cit pp. 157-159.

3Longe, O.B and Chiemeke, S. @). cit, See Chawki, M. (2009)lgc. cit, p.131. see also., Maska MU (2009).
Building National Cybersecurity Capacity in Nigerighe Journey So Far, Regional Cybersecurity Fofam
Africa and Arab States, Tunis, 2009, Available oali at http://iwww.itu.int/ITU-
D/cyb/events/2009/tunis/docs/maska-nigeriacyberitggune-09.pdf visited 29 November, 2011.

“Nuhu Ribadupp. cit

*eHow, “How to Prevent CyberCrime” 2011., p.1 Avhlonline at http://www.ehow.com/how_4967690_preve
cyber-crime.html?ref=Track2&utm_source=ask visis®dOctober, 2011
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10.Teaching of Moral Values among Nigeriatisappears that due to the influence
of globalisation, as Africans, we appear to loselong treasured moral values which forbid
immoral behaviours such as stealing, questionalglelttv and dubious lifestyles which are
seriously frowned at by members of the societyeR@rshould educate their children on the
need to uphold high moral values and shun bad &d&nts as most of those engaged in
cyber crime are vulnerable people susceptible &r p#fluence. They should be made to
derive pleasure in success achieved through harkl meomatter how long it takes.

Conclusions

It has been observed that the phenomenon of cybee hias pervaded all societies
in the world and no one or group is immune from die®astating effects of the activities of
yahoo addicts who have turned the internet intafa seaven for committing all sorts of
crime. Apart from individuals and groups, governinend corporate infrastructures of
critical nature, documents and official informatimebsites are now major targets of attack
by cybercriminals who maraud the cyberspace. Famgie web espionage has becomes
increasingly advanced, moving towards well-fundad well-organized criminal operations
aimed at not only financial, but also political chnical gain. Again, as a growing and
evolving form of crime, cybercrime cost an estinda®l00 billion USD annually and as
such, urgent need is required to curb this merBue.socio-legal approach as recommended
in this research work will be of great value inveajing this situation.
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Abstract

Considering our present society, characterised bypranounced development of
international relations, it is necessary to ensaigorrect relationship between interdependence and
state sovereignty, which, although continues tg ptaimportant role, can no longer be absolute or
exclusive, as ensuring a peaceful cohabitation aelsithe respect for the public international law.

Key words: state sovereignty, international relations, intevdedence.

Introduction

The notion of sovereignty comprises two distirehehts: external and internal sovereignty,
notions which connect the internal and internatidaw. External sovereignty stands for the state’s
absolute independence, which is not subordinated pmwer exterior to it, while the internal
sovereignty represents the state’s right to orgariig public power, and namely: the right to
legislate, to exercise justice and police, to dedidall of the domains of the political, econorhica
social and cultural life, without any interfererfrem the exteriok:

Appearance and evolution of the concept of sovereity

Kant foresaw a universal global state by which eeaould be assured, claiming that a
Constitution based on state equality is a stepaiahwowards a Society of nations, destined to ensur
order. This society represented, according toHaiery, an evolutionary phase towards the Global
State, whose undenying citizen would be the indadidand he failed to see the role of international
law assuring peace achievable, without a supesite authority.

The concept of sovereignty appeared in paralleh wie idea of private property, both
focusing on the exclusive rights concentrated énhiéind of a single possessor, unlike the medieval
system of economical and political laws which wdiffusive and multi-layered. At the origins and

! To see the decision of the Permanent Court ofriateonal Justice, Ser A/B1931, observing the austsystem
between Germany and Austria, according to whictessgnty, as an interdependence of the state isghere of
international relations, firstly implies the applion of its external and internal policy at wilgnd the
interdependence, as an element of sovereigntyesepts one of the founding characteristics of thie ss a subject
of international right, which consists of his cajpato connect with other subjects of internatioleal; the lack of
interdependence calls into question even the statéstence as a subject of law.

2 Sofia Popescu-undamentul dspunderii juridice. Cateva remarcin “Studii de drept”, volume I, Universitas
Timisienses Publishing, West University Printingibe, Timgoara, 1998, p. 76, 77.
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for a long period of time, the term sovereignty regped the existence of a final and absolute
authority in the political community.

The principle of state sovereignty is definitivegcognised in the period of the absolute
feudal monarchies. In the Middle Ages, the ideaaskreignty in Europe, especially France, starts
to develop not only from a political-ethical poaftview (as in Ancient Greece), but also a juriica
point of view, firstly defending the independencel supremacy of the state in terms of classical
notions.

In the 16" century, the concept appeared in France, accotdinghich sovereigns are
considered the persons with high ranks of the,state replaced by the notion of the monarch’s
sovereignty, who is given unlimited state powemdpéhe only representative on the international
stage. But this period is acknowledged in the matiional law of the principlepar in parem non
habet imperium®,

Hugo Grotius (1583-1645) grounded the theory ofeseignty and made delimitation
between the state sovereignty and the monarchiresgaty, making a difference between the
bearer of poweandstate as subject of power and sovereignty.

Consequently, as a result of the development ofnzencial relations and industrial
revolutions, the attributes of sovereignty aredfemed from monarch to people, orientations which
were mirrored in the Declaration of independenca@fAmerican Revolution (1776) and then the
Declaration of the Human Rights and Citizen offftench National Assembly from 1789.

From a philosophical perspective, sovereignty waregived, in the vision of Hegel, as
absolute power, unsubmitted to any jurisdictiorwéaer at the end of the 2@entury, the authors
of international right promote o new concept ofeseignty. Thus, Georges Scelle and subsequently,
Charles Rousseau considered sovereignty to be afscompetences which states may authorize,
to a smaller or larger extent, to certain inteomati organisms.

Sovereignty of states in the context of current dedopment of international relations

In conformity with the norms of international lastates, in quality of subjects of the
international law with equal rightsown the same rights and obligations, having thigation to
respect in equal manner international regulatibhgs, sovereignty constitutes the base of sovereign
equality, and, at its turn, respecting the sovereign eguaflistates contributes to recognizing and
founding state sovereignty in international law.

The contemporary international society, in a cauwtirs evolution, represents the result of a
process of progressive integration and continuolergement of political frames, factors which
confer a dynamical, Copernicamit. The largest part of political and nationasiets of this origin,
traverse the state borders, determining the esttalint of a just report between independence and
interdependence, as well as statal anarchy angratitlh at the international community level,
according to certain norms situated above themadtjodicial regulatiorfs

Although the lack of homogeneity of the internagiosociety influences the unity of public
international law- constituted of a juxtapositiofi general rules, provided with a value of

! The idea of state sovereignty initially appearetias a juridical, but as a political form, andaier resumed the
form of a juridical concept.

2 vlad Alex Voicescu,Suveranitatea de stat in epoca moderim “Dreptul romanesc in contextul exigelor
Uniunii Europene”, Hamangiu Publishing, Buchar2809, p. 526 and fol.

% The principle of state sovereign equality is censted in art. 2 from the UN Chart, where it ipstated that the
United Nations is founded on the sovereign equalfitgll its members.

4 As a component of the principle of state sovereiguality, sovereignty led, after prolonged effoofsthe
international community, to removing the dependdnces of certain states, such as vassal, progetar others,
and to the establishment of connections betwe¢essitased on interdependence and right equality.

® Leontin Jean Constantinesctratat de drept comparat. Introducere in dreptularat volume 1, C.H. Beck
Publishing, Bucharest, 1997, p. 34.

% Mona Maria PivniceruDrept interngional publi volume |, Second Edition, Hamangiu PublishingciBarest,
2006, p. 1.
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fundamental principles in the UN Charta or in urseginternational instruments or regional ones —
one can, however speak of the existence of a deimeanational right, applicable to the
international community, respectively to the exisatatel

Except the imperative norms of general internatidght, acknowledged according to art.
53 from the Convention of Viehathere are also international norms that exist omh group of
states (regional) or bilateral, which are founthantreaties concluded.

The relative pacification of the contemporary inégional societi€s The reduction of major
disputes after the fall of the communist block,stitates the foundation of economic developihent
favoured by the improvement of international retasi in time of peaceas well as by the creation
of some control mechanisms with certain constsaihte for the states which violate certain norms
of international right, such as protection of hurright in the framework of the Council of Europe,
or in Americ4.

On the other hand, state sovereignty ceases abémuté (for example, by entrusting
defence policy to security organizations, suchhasNATO) andexclusive(for example, by the
commune exercising of sovereign competences ifiatreework of European Union institutiofs)

The evolution of relations between states detesnaeualitative transformation of the
international right, materialized by: diversificati of its regulations, especially towards the
maintenance of peace, fight against racism andhaidras well as terrorism, protection of human
rights, of the environment, natural resources, @vipg life conditions some underdeveloped
regions etc. — all this contributing to avoid omgefully put an end to international disputes.
Likewise, solidarity and state interdependence laystallized some fundamental values of the
international society, and from a juridical poifit/eew new right and obligations were consolidated
at the level of international community, which methie universalization of international right

! For example, the Status of the International Cofidustice recognizes the existence of written arstom rules,
and the international jurisdiction constantly appéa “international common right” or “general imbational right”.

2 Art. 53 from the Convention of Viena, adoptedtie yyear 1969, entitleBratate in conflict cu o norimperativi
a dreptului interngional general (jus cogengnnounces the following: “any treaty which, in tm@ment of its
conclusion, is in conflict with an imperative nowhthe general international right is invalid. Imetsense of the
present Convention, a norm of the general intesnatiright is a norm accepted and acknowledgechbyentire
international community, as a norm from which neodation is accepted and which cannot be modifieget by a
new norm of general international right with thensacharacter”.

% Alexandru Bolintineanu, Adrian adtase, Bogdan AurescDrept interngional contemporanSecond edition, All
Beck Publishing, Bucharest, 2000, p. 3.

4 From an economic point of view, the internatiosatiety tends towards a unique global market asddba of
military alliance is replaced with the concept abreomic security, which leads to the formation dfitary
economic blocks and regional areas for free comen@nxpression of the growth of interdependenceasstated by
globalization.

® Likewise, the regionalism phenomenon is manifestedn intergovernmental level, as well as a lévighted
between the communities and statal entities placelifferent countries, and its generalization iscasequence of
both decolonization and the tendency of politicad aconomic integration.

® Quéc Dinh Ngugn, Alain Pellet, Patrick DaillieDroit international public,7" Edition, LGDJ, Paris, 2002, p. 76.
" The states seek to exercise their sovereign plisithowever this tendency tends to be more aneé ivalanced
by the tendency of numerous international relatwisooperation, for the accomplishment of which #tates must
continuously improve the international juridicarne.

8 Alexandru Bolintineanu, Adrian 2dtase, Bogdan Aurescu, [3], p. 6.

° This results from the responsibility of states aods the international community, establishingaierprinciples
referring to the common heritage of humanity Tthe Charter of rights and state economic liabisitigom the year
1974), which stood at the basis of extending thrcerpt of international crime in case of the sesiattacks to the
imperative norms (aggression, colonial dominatigenocide, massive pollution of the sea and atmaesphe
legitimizing law), as well as from the emphasis gty of humanitarian intervention, which debatesdefinition
of some of the most important principles in inteiorzal law (See in this context Dumitra Popeskue Universality
of International Law: Concepts and Limits Proceedings of the United Nations Congress wli® International
Law, New York, 13-17 March 1995, International Law a Language for International relations, Unitedidts,
Kluwer Law International, The Hague, London, Bosten27-36).
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All this points to the fact that, beyond the techhand political obstacles, international right
tends towards coherence and adaptability, undeprbssure of interdependences, of the new
international relations and the universalizatioglobal climaté.

Extrapolating in the international right the way rafioning from the internal right and
seeking the identification with the latter in ordlerfind a motif for individualization or for demy
international right we will not be able to detect its originality, aspecific difference given by the
notion of sovereignty which imprints its own logic both in existence veell as in evolutich

Arguing with the inexistence of powers: legislatiesecutive and judicial, some authors
deny the existence of international publand others account for the necessity of foundigtpbal
state, under the lead of a global government erdlovith an army force and with the disarming of
all governmenfs

Unsubmitting to any superior authority and holdimgequality of juridical competences, the
states create their own juridical order and ackedgé international right as a coordinating
element, as every state proves to be interdepefidétite others and not just independent. Thus, at
an international level, the states have the “otitigaof submitting to laws accepted by them in the
virtue of their own®, situation which also results from many of theinstitutions, which foresee the
submittance of their right to the international law

Sovereignty and international liability are consiteto be independent concepts; however
the state’s obligation to abide by the norms @rimdtional law cannot be interpreted as a limitatio
of its sovereign rights. In basis of sovereigntgtesensures order in its territory, and by codjoera
with other states contributes to maintaining oidehe framework of international relations. As a
result, the role of the state in directing socralcpdures is not only reduced, but also considerabl
increased.

Conclusions

The entry in the third millennium coincides witlperiod of profound transformations at the
level of the entire world, every nation seekinge& thalance, necessary for the continuation oiilife
social harmon¥, while sovereignty remains a notion strictly rethto the state, which continues to

! Mona Maria Pivniceru @], p. 27.

2 The state is an institutionalized society, endowit an juridical organization that rules over thdividuals who
create it, thus forming thiegal system of the elderfyanslated at an international level, this orgatian of the
elderly would includethe international society supra-organization of télelerly, identical with the one in the
internal law, which would essentialy contravenehite state sovereignty.

% The development of international relations coiesiavith the affirmation of the sovereign stateswal as their
rivalries, as the concept of state in itself embedremarcable continuity at the international le\ad the
characteristics and competences it singularly dstalace it both at the origin as well as in thatee of
international relations.

4 Jose Antonio Pastor Ridruej@purs general de droit international publie.C.A.D.1., 1999, |, tome 274, Paris, p.
27.

® Quéc Dinh Ngugn, Alain Pellet, Patrick Daillier, [6], p. 76.

¢ Jan TinbergenShaping the World Order Economy Suggestiongnternational Economic Policy, New York,
1962, p. 181.

7 Louis Cavaréle droit international public positif1® tome, &' edition by Jean-Pierre Quéneudec, A. Pédone
Publishing, Paris, 1967, p. 110.

8 The technical and scientific progress has ledidhmation of a unique informational space, to teegkning and
variation of international economic relations, lzhea technologies in all domains of activity, whitlade the state
interdependence extend to a global level. The iatem processes that take place today in theigailiteconomical
and spiritual life impose state collaboration, ahe unification of defense means for peace andrisgctor the
fight against terrorism, of ecological catastropbeany other dangers that threaten human kind.

° Nicolae Titulescula souveranité de I'Etat et l'organisation de laipaDictionar diplomatic 2 tome, A. F.
Frangulis Publishing, Paris, 1937, p. 834.

19 jyliana SavuStefan ZaineaStatul la inceputul mileniului trein “Dreptul romanesc in contextul exigeor
Uniunii Europene”, Hamangiu Publishing, Buchar2809, p. 451 and fol.
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be the only subject of public international righthich is in the same timesovereignand
subordinateo international regulations directly.

Under the increasing influence of supranationatuoizations (United nations Organization,
World Bank, International Monetary Fund, NATO etthle national state must adopt the politics
imposed or recommended by the latter, being onlpcaeptant or an executant of the decisions
made in the high spheres, beyond its borders. Mergthe global financial markets impose their
laws and precepts on the planet, the states nimighswfficient resources or liberty of movement to
put into practice their own functioning mecharfiswithout taking into consideration the realitiés o
the contemporary world. In these conditions, théeresion of sovereignty, the sovereign
competences and its form of accomplishment arencmntsly changing, depending on the tasks of
the states, on the international liabilities thattate assumes, on the relations of integration.
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Abstract

Relations between people are regulated by juridicatms whose application is
achieved by the force of sanctions stipulated enthThe Roma people communities, except
the statal laws, must also respect certain spedifies, as they may be judged by the Stabor
for violating them.

Key words: custom, traditions, Roma people, Stabor.

Introduction

Since the historical beginnings of mankind, the &mntommunities established
certain norms of conduct of a public organizatignedligious or moral nature. Without
respecting them, their cohabitation would have bermemely difficult, situation which is
also found in the Roma people collectivities, whister time established their own set of
conduct rules, whose application is realized byc#femeans.

General considerations regarding the role of customas a source of law

Analysing the sources of law, two acceptions waghlighted: source of law in a material
sense and source of law in a formal sénse.

The material sourcagpresent sources of the substance of juridicah®@nd are factors of
time and space, philosophical, moral and religiprisciples, social facts which condition the
orientation and lafy in the juridical domain, the expression “matesalirce” suggesting social
conditions that determine the appearance and tiergaf juridical norms from a certain society.

The formal sourcesf law are those forms, procedures and solemn daatsnioy which
these norms obtain their validity, forming the pesiright.

The notion of material source answers to the questvho creates the law?”, and that of the
formal source answer the question “in what wayfamd are the juridical rules created?”

The totality of juridical norms, regardless of ttferm of expression (written laws, customs,
principles, jurisprudence, normative contract),stitutes the positive right, which is ensured and
guaranteed by the st3taiming at organizing and forming the human behayiin a climate

! Mircea Djuvara Teoria general a dreptului. Drept rgonal, izvoaresi drept pozitiy All Beck Publishing,
Bucharest, 1999, p. 3060ofia PopescuTeoria general a dreptuluj Lumina Lex Publishing, Bucharest, 2000, p.
143; Nicolae PopaTeoria general a dreptuluj All Beck Publishing, Bucharest, 2002, p. 173; @miovan,Tratat
elementar de teoria genetaa dreptuluj All Beck Publishing, Bucharest, 2001, p. 223.

2 Sofia Popescuntroducere in studiul dreptuluUUNEX-AZ — University Complex, Bucharest, 1991180.

% Constituting the essence of right, the generd| wihde official by obligatory norms of behavioh§s becoming

juridical will) is expressed by laws which are defed by the state (See in this sense Nicolae,Pdha. 63).
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specific to the manifestation of liberty coexisienof defending the essential human rights and
establishing the spirit of justiteas the true history of the society begins aloitly the appearance
of the state and law, which embodies the highest jsothe culture of a natién

The oldest formal source of the law is the customidical custom), thus the positive right
must be considered custoniamt origin, the authority of the custom being vergat at the
beginning of the human society, when the individiidinot stray from the traditional practices of
his ancestors.

The customs acknowledged by the state power aedted) by it with juridical force, have
become juridical customs (known also as traditiomk)ch constitute formal law sources. Thus, the
juridical custom is based on the appliance of itetanduct rules existent in the tradition of a
community, as to solve concrete litigations, toclhieference is then made with the occasion of
judging similar cases, being invoked pecedent which led to their beingonsacratedand
recognizing their juridical value. Thus, jurisprade applies and interprets customary norms, as
well as the norms of written l&w

By the repeated application of the same rulesluingpsituations which have certain similar
traits, the customary norm has been given a geclaaghcter and has acquired obligatory juridical
force, respecting it being imposed by the statbaaity, exercised by means of the specialized
organs.

In this way, the first juridical norms appeaiednd that was nothing more than the
transformation of customs into obligatory normsrgateed by the public power.

Concerning the juridical nature of conduct norms arl trial procedures founded in the
framework of the Roma people collectivities

The totality of juridical customs forithhe customary lawer the traditional law, also known
asthe unwritten lawbecause in the beginning stage of law, customs negneegularly, established
by written texts.

However, not all customs established in a commupétyome sources of law; thus, the
customs which refer to reports that exceed thdigati sphere, even though close by structure to the
juridical norms, do not represent positive riglegduse they are not applied by instances under the
state authority and under the pressure of sanctions

The custom is a source a law only if it succeedsiablishing a rule, an obligatory precept,
and a rule become obligatory only when it provialesipplicablsanctionby the state organs.

Together with the normative acts, which goverrdjogl reports among all members of a
society, in the communities wheRoma peopldive, some social relations between them are
regulated bypecific rulesthat have been maintained over time, in a foraptdi to social changes
which the Roma people have witnessed, but alsemblation of rules from the states they live in.

In the beginnings, the trial of the Roma People ewsidered the only procedure to which
the NomadRoma peopldrom all the corners of the world who committedtaie act§, were
subjected to, however, in the present the Romalgeapnot restrain from the laws in the states
they live in, all these acting for the regulatidritee reports between them, as in any other form of
organized social life, in general.

The Stabor's Decisienpronounced by the chief “complete” judge of tlwria people — is
subsidiary to the one expressed by the judge flerstate organs, which also solve cases that
involve the Rome people, as they have the obligaticubmit to the laws adopted by the state and

! Sofia Popescul], p. 144.
2 Georg Wilhelm Friedrich HegeRrincipiile filosofiei dreptuluj Academia Publishing, Bucharest, 1969, p. 232.
% Giorgio Del VecchipLedii de filozofie juridiez, Europa Nova Publishing, Bucharest, 1992, p. 227.

4 Mircea Djuvara, 1], p. 313.

® lon Craiovan, 1], p. 228.
¢ As well as judgements performed by other colléitis, until the appearance of state and law.
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judicial decisions of the organs of official justicThus, for example, the Rome people’s trial in
penal causes may be considered only a traditimause, regardless of its conclusions, they cannot
be taken into consideration while conducting aitiaffinvestigation, in the framework of which the
administration of evidence rules id accomplishedri®ans of procedure stipulated by the norms
adopted by the state.

Moreover, the forum of judgement specific to thenfopeople, in penal matters, is
convoked especially for those reasons which mayreget the group’s existericas under the
incidence of this trial are not regularly mentiorater rules, which are judged only by the state
authorities.

Kriss Roma peopler the Roma peopfedas been preserved over the ages as one of the
customs by which the Roma people also solve prablghich, not being regulated by the statal
laws, would seem unnatural in the opinion of aitiaffjudge, such as: how many gold bracelets
does a girl deserve at her wedding or why a fachilgs no longer agree with an established
marriage from the time when the future spouses justehildren?

The trial of the Roma people is frequently resottedh order to solve family problems, the
latter having specific rules, which regulate, défgly from the common law, the manner to
conclude a marriage, a divorce, the consequencesidslity, etc. Thus, for example, when it
comes to terminating the relations between womdmram, the separation of the Roma husbands is
not made by means of divorce, according to the &ats in which they live, instead they appeal to
the Roma people’s trial.

The most controversial cases which make the obfehe trial specific to the Roma people,
because of the difficulties of “choosing” a dedaisirefers to the situations in which a girl is eyegh
at a very young age, but another manages “totstealeart”, being unmarried.

The Staboiis also called upon to preside the trial in thaagibns of marital infidelity or
when a married man “makes advances” to an unmairied

The most severe punishment $tabormay decide against adulterous women is cutting the
woman’s nose in case of adultery, decision whicstillspracticed in the present in some Roma
communities.

Concerning the rules regarding the procedure aff development, we mention that the
“Jury” is formed of the Roma leaders, mature merfaldl men”, who are respected by the
community for their honesty and hard work, andrtheber of jury members, is always uneven: a
minimum of 5 and a maximum of 11.

The trial development takes place on neutral ¢eied to the parties that request it, if the
events are of a more severe gravity, and the platis usually situated in the open air.

At “Kriss” all members of the groups involved are presenbidimg men, women and
children: the men are those who patrticipate indifeates, while the women are only consulted in
their capacity of witnesses.

During the trial, the women uninvolved in the taa¢ forbidden to speak, and in situation of
violating this rule, they are either amended oraezd from the place of trial.

In order to elucidate cases in which the partiege @ witness or other evidence, they
practice their specific oath, wittursed thrown on the children while holding theietfin water,
while making the sign of a cross or sitting onrthaees

If one of the parties has performed the oath ahd fas proven to be false, it is considered
that ‘he has taken upon him the"simd the oath is no longer taken into considamnatio

The trial is performed in the following phases: freceding phase, the possibility of
reconciliation, the trial, the sacred oath, thelietrexecution of sanctions.

If the trial last for a period of certain days, jhey will be accommodated together and will
not be allowed to get in touch with the partiesolaed or their family. In case there are sound

! Niculae Crian, Tiganii. Mit si realitate, Albatros Publishing, Bucharest, 1999, p. 37.
2 Angus FraserJiganii, Humanitas Publishing, Bucharest,1998, p. 236.
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suspicions of relations with the parties or inflces) the jury will be excluded from the trial forum
The decisions of the panel of judges afthout appealaccording to the roma people, and the
sanctions administrated by the 8taborare, generallysubmittance to the payment of certain
amounts of money (fines), reconciliation advice mspecting of the word given, or the immediate
removal from the place of the guilty perSon

Fines are payed in common by all the members dathédy or by the group found guilty,
and the expenses regarding the trial, such asptamation, meals and the accommodation of the
jury are equally supported by both parties.

The Roma people have complete faith in their ai@ prefer it to the statal one, being
dominated by the feeling that they are descongideyehe Yagii’ (other citizens of the state they
inhabit) and that, in their trial, the parties dptee truth when performing their specific oath.

In the case of non-submittance to the decisionth@Kriss, the guilty will be declared
“marime” (foul, soiled), which lead to his exclusion frohe ttribe, namely social death, and all the
other Roma people that continue to maintain castaith him also becommarimé.

Those who preside certain cases between the Roopdepare named in their language
“krisinatori”’, which means Roma judges.

Many Roma people consider that, because of the Rlamavho appeals to their tathe
credibility of theStaborwill grow. They think that the Roma people ardlettibusinessmen and
that, due to the strict application of their owngadure regulations, they manage to solve litigatio
much faster than the states courts of law

Trying to answer the question regarding the pdigilthat Roma people’s customs be
included in the category of formal law sources, express our opinion that, principally, such a
quality cannot be attributed, as they are not adbpt integrated in the state legislative systeth an
are not applied by the official organs, which ardar the state’s authority.

The discussion contains, however, some nuancesidgecd the fact that these customs
which regulate certain relations between the Roeoplp do exist, not being forbidden by the state,
and in the case of cases they are applied, theiaeipronounced on their basis producing effects
by regulating distorted relations, and their pesiteffect consists in ending litigations and in
restoring social order in the respective community.

If in the cases of criminal character, the Romepl@®trial is not taken into consideration,
all penal acts stipulated in the laws adopted bystate (except those for which the penal action
begins with the prior complaint of the person hatménding a solution in accordance with the
official dispositions — independently of the patigll, in accordance with the formality principé
the penal process — in other matters, such asyfaanil commercial litigations (generally, in
litigations governed by the principle of availailof the parties), the trial of tH&taborproduces
effects upon the regulating of relations in themieavork of the Roma community, without the
state’s intervention, as long as no official legaim is being violated.

Conclusions

Even if the customs of the Roma people cannot dladed in the category of the formal
sources of the law, the existence of a system tdriabnorms and specific procedures accepted by
the majority of the Roma community (which grantsntha certain obligatory force) cannot be
denied. These are doubled by imposing of somefiepe@cedures resulting in decisions applied by
certain “official” organs in their group, whosepest is achieved, generally, by the force of custom

There are cases when it is decided that the defityhe place where he committed the act onlyafgeriod of time
because he was sanctioned.

2Angus Fraser, [2], p. 230.

% In our country, some Romanians, which presergaiions with Roma people appeal to their judgenasoiding
addressing the instances of the state’s legal osgatem, which are extremely boarded and have & cmnplex
manner of solving cases.

“ Niculae Crgan, [1], p. 40.
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and authority of both those who judge and the evies lead the community. We could say that,
even in some penal matters, some decisions ofdhergsuch as, for example, the ones mentioned
for acts to which the procedure of prior complaiisegttached), in which certain measures to restore
order are mentioned (not sanctions stipulatedarfficial legal regulations) may produce effeifts,
they are not contrary to some norms of public order
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Abstract

In the Penal Code adopted by the Law no. 286/2@0@, single crime of service
abuse is regulated, in contradiction with the poas code which comprised three similar
incriminations. This crime broadly comprises themsa acts, their sphere being only
broadened by stipulating other means of committibgsive activities.

Key words: abuse, official, service, damage, harm.

Introduction

In the penal Code from 1968 three crimes of abonseivice are condemned: service
abuse against the individuals’ interests (art. 24€9rvice abuse by limiting certain rights
(art. 247) and service abuse against public interdart. 248), unlike the new code, adopted
by the Law no. 286/2009,in which only a crime af/ise abuse is mention&dbut which
embodies two normative forms, mainly comprisingséime acts, to which others are added
by adding up new elements referring to the motiictwvistands at the basis of committing
abusive acts.

Pre-existent conditions for committing crimes (faobrs of the crime)

a) The special Juridical objedor the crime of service abuse is formed by social
relations regarding the well functioning of pubiliaits, respectively private units (for the
attenuated form of a crime stipulated in the a8,3enal Cod, by the proper fulfillment
of service attributions by the public officials (@any other individuals employed, in the case
of an attenuated form), aiming to combat abusiveaki®urs, incorrect attitudes that lead to

! This crime is stipulated in the art. 297 from treav Penal Code, which has the following conten) The crime
committed by the public official which, while ex&ing his work attributions, fails to fulfill an aor performs it
incorrectly and by this causes a damage or hatetdegitimate rights and interests of a naturguddical person
is punished with imprisonment from 2 to 7 years #mainterdiction to further exercise the righoezupy a public
function. (2) With the same punishment one alsctiams the act of the public official which, in egising his
work attributes, limits the exercise of a persatght or creates a situation of inferiority basedprinciples of race,
nationality, ethnical origin, language, religiorexs sexual orientation, political affiliation, farte, age, disability,
non-contagious chronic disease or HIV infection”.

2 Art. 308 from the new Penal Code has the followdngtent: “(1) The dispositions of art. 289-292 and 297-301
related to public officials is also applied apprately to acts committed by or relating to persamsch exercise,
permanently or temporarily, with or without remusiisn, a task of any nature in service of a natpeakon
stipulated in the art. 175 par. (2) or in the seevof any legal person. (2) In this case, the spdionits of the
sanction are reduced with a third of it.”
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b) damage or violation of the rights or interests bbse which comes into
employment contact with the units where the pegtets work.

The crime also comprises an adjacent juridical abjeshich refers to relations
which comprise the defence of legitimate intere$taatural or legal persons which address
themselves to institutions, so that the latter maalue their legal rights and not present any
losses by the inappropriate exercising of workaitions, by persons which are employed at
the units requested; the normative content stipdlah par 2 of art. 297 also aims at
defending social relations regarding the equalttneat of natural persons by the public
officials (respectively by other employees in thase of attenuated form), with no
discriminations, so as to provide them with theasion to exercise their rights and not
create a situation of inferiority for them, basedrace, nationality, ethnic origin, language,
religion, sex, sexual orientation, political affilion, fortune, age, disability, non-contagious
chronic disease, or HIV infection.

b) The direct Active subjeatf the crime of service abuse in its basis form is
qualified at both normative versions, as the gualitauthor may comprise only opeiblic
official, category regulated in art.175 from the Penal &ode

In accordance with art. 308 from the Penal Coderetimay exist direct active
subjects, all qualified and other workers who do pmssess the quality of public officials,
but in this situation we are dealing with a crinfeservice abuse in an attenuated form and
which is sanctioned in reduced limits.

Penal participation is also possible, however theotto possess the capacity of co-
author, the perpetrators must be public officiasc@se of the basic forms of crime), or the
employees of a legal person or natural person #agioh to public officials (in the case of an
attenuated form stipulated in the art. 297 repotteatt. 308, Penal Code).

If a person who does not possess the necessargityapaquested by law and
accomplishes acts of direct exertion, specificti® ¢rime, she will be liable for complicity to
service abuse.

The crime for service abuse cannot have as aneactibject a legal person,
because, as | have shown, this act can be achimhgdby a qualified subject.

c) The passive Subjespecific to crime of service abuse, in the formaaiorm
stipulated in parl of art. 297 Penal Code may peesented by any natural or legal person,
even a public official or any other employee wogkim the same unit, whose rights and
interests are in any way violated by the abusiv&isic of the active subject, accomplished
while exercising his attributes at work.

d) In case of the normative version stipulated in gaof art. 297 Penal Code, the
passive subject may be represented by any natarabp (for cases in which, limiting the
right of a harmed person or creating an inferiosityation is done, for example, on the motif
of race), but it may also be qualified (when it mmhave a certain quality, for example, a
disability, infected with HIV).

! Art. 175 from the new Penal Code has the follovgngtent: “(1) A public official, in the sense oémal law, is the
person who, entitled permanently or temporarilyhvar without remuneration:

a) exercises attributions and responsibilitiesat#ighed on the base of law, as to achieve theosiispns of the
legislative, executive or judicial power; b) exers a function of public dignity or a public furectiof any nature;
c) exercises alone or together with other individua the framework of autonomous administratiohanother
economic operator or legal person with integratechajority capital or of a legal person declaredveimg of public
utility, attributions related to the accomplishmerfitits object of activity. (2) Moreover, it is csidered a public
official, in the sense of penal law, the person wRercises a service of public interest for whicivas invested by
the public authorities or who is submitted to thepeyvision or control of the authorities regarditite

accomplishment of the respective public service”.
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Constitutive content of the crime

a) The Objective Sidef crime for service abuse refers to: the mateglaiment,
immediate following and causality connection betwehbe illicit activity and the result
produced.

The material elemenof the crime for service abuse embodies fadure to
accomplish an actvhich normally enters the service duties of thepptrator, omperforming
it incorrectly — in the case of the normative version stipulategbar. 1. Thus, although
generally, the crime is commissive, comprising Bnséve activity against a natural or legal
person, some acts may be achieved, by omissioremmple, refusal to release a document
necessary to the harmed person, although the aibject had the legal obligation to issue
the document).

The normative ways of committing a crime are akdine, and not cumulative, thus
the content of the crime is realized either by fimacto fulfill an act which enters the
attributions of the author, either by the actionimdppropriately accomplishing a service
attribution.

In the case of the normative version stipulategham. 2, the material element is
accomplished byimiting the exercising of a right or lgreating an inferiority situation for
the passive subject, in terms of race, nationaétipnical origin, language, religion, sex,
sexual orientation, political affiliation, fortuneage, disability, non-contagious chronic
disease or HIV infection.

The first alternative modality to commit this crimeontent is achieved by
preventing the harmed person by the perpetratathdrnbasis of the motives shown, to use
the rights it has or exercise them as stipulatateriaw.

The second modality embodies the creation by thpgbetor, on the basis of the
same motives, of an inferiority situation concegnihe harmed person, thus violating the
constitutional principle of the equality right df humans®.

In describing the material element of the objectge of the crime for service
abuse a very general way of expressing is beingl, usithout showing the actions or
inactions by which the crime may be committed.

Although this incrimination has no open conteng tfeneral formulation used by
the legislator does not help the operation of deit@ing which of the violations of service
attributions attract legal liability and which doth thus debating whether this incriminating
text fulfills the accessibility conditions imposég art. 7 from the European Convention of
the human rights

Having a character of maximum generality, the tekicrime for service abuse
practically includes all the sphere of acts whichynbe committed by violating service
attributions (if the violations shown have been adtted), thus such crime subsidiaryto
others, which are committed by the same categorypeapetrators, in exercising the
employment tasks and which are produced by cesgétific actswhich cannot be framed
in more general categories of acts stipulatedtin2&7.

! The discriminations acts which do not accomplighrequests of the crime stipulated in the art 2872 from the
Penal Code will be contraventionally sanctionedatiog to dispositions of art. 2 and art. 5-15he# Government
Ordinance no. 137/2000, regarding the preventiah sanctioning of all forms of discrimination. Thedhance
was adopted as a result of our country’s adheremtiee International Convention regarding the eliation of all

forms of racial discrimination, from the year 1965the General Assembly of the United Nations Qizgtion.

2 In compared law such general formulations does exit, thus establishing more specific conditidos

determining the criminal character of acts.

% Sergiu BogdanDrept penal. Partea special 3¢ edition revised and completed, Universul Jurididlhing,

Bucharest, p. 306.
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This character of subsidiarity has not been exprelssforeseen by the legislator,
but he deduces from the specificity of the mateeleiment of other crimes committed in
exercising service attributions, to which it is etkgand limitatively determined.

Thus, the possibility to make a separation in thieitsof the penal law remains in
guestion, between the acts of failure to fulfildaacts of inappropriate fulfillment of service
attributions with a criminal character and thosechtdo not posses this character, possibly
placing them in the sphere of interdisciplinaryily of the authot.

One element of separation for the given situatioould be the gravity of the
consequences of the concrete act, although, giventhe new regulation of the criminal
institution does not include the trait ebcial peril anymore, this argument may be less
relevant, the more so as in the criminal norm rierezces are made regarding the gravity of
the consequences for considering the act a criraictal

The immediate consequerafethe crime for service abuse, in the version moeed
in par. 1 of art.297, is alternative and consistgrbducing damageor in harming rights or
legitimate interestsof a natural or legal person.

The term “interest: used in the incriminating ndras a common meaning of desire
to satisfy certain needs, of preoccupation for iorig an advantage, of action targeted
towards covering a necessity, of benefit, profitd &y the expression “legitimate interest”
we understand that interest which is protecteduaranteed by a normative disposifion

As in the case of the version mentioned at parf ario 297, the criminal activity
incriminated by the normative content of par. 2 pueduce an injury to the harmed person,
which consists ofimiting the exercising of a rightr in creating a situation oinferiority,
based on the discriminatory motives shown. Thus,glrson being discriminated, cannot
exercise a legal right, or this fact is not peredt{for example, is not inscribed in the voting
lists is not admitted to participate at the examdocupying a post, has no access to certain
leading functions for which it fulfills the legabaditions).

The causality connectiorService abuse, the version stipulated in art. g7 1
penal Code is a result crime, thus between thermdr inaction which form the material
element and the consequence produced must exastsality report, in the sense that damage
or damaging the rights or legitimate interestshef harmed person must be the consequence
of failure to fulfill or inappropriate fulfilmenbf service attributions by a public officer or
another employee (in the case of an attenuated dbarime).

c) The Subjective Siddhe form of guilt with which is committed the vewsi
stipulated in par. 1 of art. 297 from the Penal €&ntention,which may bedirect, if the
perpetrator aims to produce the illicit result lve tdamage of the harmed personindirect,

! We appreciate that the sphere of the penal ilicitild extend too much if the crime of service ab(ar service
negligence, when the act is committed by guilt) ldobbe committed for any failure to fulfill or inapgpriate
fulfilment of service attributions, with minimakanaging consequences.

2 Producing a damage implies recording a materigugice in the detriment of the person harmed heyabusive
exercising of service attributes by the perpetréfiar example, selling a product with a much larggce than the
one legally established). In this sense, see Detisd. 1646/02.07.1992 of the Supreme court ofgeisSection of
administrative contentious, iRepertoriu de jurisprudgi si doctring romani, 1989-1994, vol. |l, coordinated by
Constantin Cgu, Nicorina Crju Magraon Stefan Criu, “Argessis” Publishing, Curtea de Aggd995, p. 38.

% Damaging rights or legitimate interests of a peroplies the effective violation of rights and &gdnterests in
every manner: refusal to accord them, limiting thievaluation etc., by the employee who has serattiébutions
regarding the achievement of the respective rightsinterests. Moreover, it embodies injury or rharad physical
prejudice to the person harmed.

4 Vintila Dongoroz, Siegfried Kahane, lon Oancea, losif Foblicoleta lliescu, Constantin Bulai, Rodicaisiiu,
Victor Raosca, Explicaii teoretice ale Codului penal roméamwol. 1V, Academia Romé&nPublishing, Bucharest,
1971, p. 81.
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d) when the abusive behaviour does not target to fsagmrtain person, but the
author accepts only the consequences of his adiging indifferent to the situation of the
person harmed

The mobileor purposeof committing this version has no relevance regaydhe
qualification of the action as being a crime

The normative content stipulated in art. 297 pahd@vever, perceives the existence
of a special mobilewhich stands at the basis of the decision to conthig crime, and
namely the situation of the harmed person regardagg, nationality, ethnic origin, religion,
sex, sexual orientation, political affiliation, fane, age, disabilities, non-contagious
chronical disease or HIV infection. Thus, this vensof crime may only be committed with
direct intention the perpetrator aiming at limiting the exercismgthe rights or giving the
person harmed feel a feeling of inferiority dughe discriminating acts, on the basis shown.

Conclusions

From those above-mentioned we may conclude that tkeno longer a distinction
made between service abuse against person’s oicpotdrests, as the crime text from the
new Penal Code sanctions the one, who while ingpiately exercising his service
attributions causes a “damage or harm to the rightiegitimate interests” of matural or
legal personregardless whether the latter is or not a urfifyutblic interest.

“The service abuse by limiting certain rights”, uéaged in the previous Penal Code,
is found in par. 2 of art. 297 from the new Penatl€ in a more complete regulation, in the
sense of expressively mentioning that acts are dtaunin exercising service attributions,
and their mobile has a larger sphere.
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Abstract

The International Institute of Humanitarian Lawsiar to other international
inter-governmental organizations, militates for tbkservance of human rights, especially
the refugee right and immigration right, thus alsontributing to the improvement of
international reglementations in these domains.

Key words: international inter-governmental organizations, nman rights,
humanitarian law.

Introduction

The International Institute of Humanitarian Law QU) is an independent,
nonprofit organization, with humanitarian charactéounded in the year 1970. The central
office is in the Ormond Villa, Sanremo, Italia, aactontact body is established in Geneva,
Switzerland.

The main purpose of the Institute is to promote dbeelopment of international
humanitarian law, human rights, especially refugigdts, immigration rights and problems
connected to these rights.

General consideration upon the contribution of rimi¢ional non-governmental
institutions to defending the human rights .

The international non-governmental organisationspragent international
associations, without a profit, created from prvat mixed initiative, which groups natural
and juridical persons with different nationalifies conformity with the internal state law on
whose territory lies the head office.

They have an old history, as in the year 1914 ltpaineady established a number
of 1083 such organizatiohshowever, the expression “non-governmental orgitin”
started to be used frequently after its introductiothe founding documents of the United

Nations Organization. In the year 1945, having baerepted the consultative role
of one of therh as a result of their request to officially papite to the works of the organs
of the United Nations Organization

! Miga-Besteliu, RalucaDrept interngional. Introducere in dreptul interpianal public, 3 Edition, All Beck
Publishibg, Bucharest, 2003, p. 212.

2 Subcontracting Peace - The Challenges of NGO Peildéty, Edited by: Richmond, Oliver P. « Carey, Henry F.
Published by Ashgate, 2005, p. 21.
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Non-governmental organizations are becoming moik ranre implicated in the
activity of international inter-governmental orgzations, regarding the protection of human
rights; their representatives participate in theksmf these organizations, being involved in
the process of issue of numerous norms of inteynatilaw of the human rights — by means
of promoting new ideas in the domain, or of propgshorms or amendments. Likewise,
non-governmental organizations participate in tlotively of specialized institutions to
protect human rights, by providing information frahe states involved, by informing and
involving public opinion in the cases of seriouslation of human rights or by the pressure
exerted upon international organizations, in otddake measures: sending special reporters,
organizing work groups etc. Moreover, non-governtakerrganizations are frequently
releasing reports similar with those of the statespme problems concerning observance of
human rights, which they present to the internatibn

Before the international jurisdictions from the damm of the human rights, non-
governmental organizations may exercise a righaaifon in quality of plaintiffs or may
represent individual petitioners.

Today, over 1500 international non-governmentaboizations have a consultative
role for the Social and economical Couficthus contributing to the process of making
decisiond. The ONG-s are, also, involved in the activitysoine subsidiary organs of the
Social and Economical Council (ECOSOC), such as@benmission for human rights,
Commission for sustained development and Commi&siamomen'’s statifs

Involvement of the International Institute of Hunitanian Law in the protection of
human rights

Due to its specific experience accumulated in thvaain, the International Institute
of Humanitarian Law has earned an internationalitagion as being a center of excellence
in the forming domain, as well as of propagationalifthe aspects of the humanitarian
international right.

The institute is formed of more than 2000 individueembers, of different
nationalitie$, and in conformity with the State, they are pessarho have distinguished
themselves especially by their competence in dosnafiinterest specific to the Institute.

The General assembly also establishes generalcpblguides of IIDU, and the
Council, which is chosen by the General Assemblynitors the leading of the Institute and
establishes the activity program. It chooses ttlesigdent, the vice-presidents, also naming

 In conformity with art. 71 of Chapter 10 from th Charter, “The Economic and Social Council masetany
measures considered appropriate in order to cotigilhon-govermental organizations which are dgalith the
problems according to its own competence.”

2 Buergenthal, Thomas ¢ Kiss, Alexandke, protection internationale des droits de I'homrielitions N. Q. Engel
et Kehl, Strasbourg et Arlington, 1991, pp. 155 foildwing.
*http://oliviamarcov.wordpress.com/2010/03/29/ortilie-internationale-nonguvernamentale-ong-dréptrational-public/,
accessed in theé'bf Martch 2011.

4 The juridical framework for the participation obm-governmental organizations to the ECOSOC wosks i
established by the Resolution of 1296(XLIV), addpby the Social and Economical Council, on the d&3" of
May 1968 regarding the dispositions referring tostdtations, which may be made in written or omhf. The
Council acknowledges that these organizations rase the possibility to express their points ofwias the
possess a special experience and valuable teclnioaledge for the ECOSOC activities.

® For example, the Conference regarding the envieirfiom Stockholm, from 1972, took place after pnessure
exerted upon governments by the international rmregnmental organizations, in this sense.

¢ For example, the non-governmental organizatiorth wiconsultative character for ECOSOC participatethe
works of the Commission for human rights and of Swbcommission in order to prevent discriminatiord a
minority protection.

"Institutions which significantly contribute to thetivity of the Institute may also be, admittechaambers.
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the general secretary and the treasufee main activities of the International Institusf
Humanitarian Law comprise the following sectorsrniing of the civil and military
personnét organizing conferences, seminaries, and rounésabesearch and publicatin

In these sectors, the Institute developed numezonsrete actions. Thus, in the period of 4-6
September 2008, the International Institute of Huitaaian Law organized at Sanremo, in
cooperation with the International Committee of RRed (CICR), the XXXIround table
with the theme HMuman rights and peace operations in the interrraichumanitarian lav
The round table reunited over 400 experts, natio@ptesentatives, international officials,
and represented an important event for the intienmat community, as it constituted an
opportunity for free and constructive debates rdigar the actual and important problems
regarding the humanitarian international law arsl applicability in the operations to
maintain peace. Professionists from diplomacy, NAa@ EU representatives, the High
Commissariat of UN for Refugees, representativeghef International Organization for
Migration, of the UN and of other international anizations, members of the Red Cross and
Red Crescent, experts, researchers and ONG repatges also participated in the debates.

! From September 2007, the president of the Instiirepresented by the ambassador Maurizio Mor@mayeer
diplomat. Among the members of the Institute wel feminent personalities from the diplomatic cercesentist
and experts such as: Dr. Mohammed Al-Hadid (Jordamesident, Permanent Commission of the Red Gnodshe
Movement of the Red Crescent; Prof. Mario BettBtiafice), Special Representative at the MinisteExdernal
Affairs; Gen. Erwin Dahinde (Switzerland), chief thie International Relation Section of the Swissetd forces;
Dr. De Baldwind Vidts, juridical councilor at thee@eral Secretary of NATO; Dr. Ndioro Ndiaye (Serggieputy
general director of the Migration General Organarat Prof. Dinstein Yoram (Israel ), honored pref@sat the
University of Tel Aviv; Prof. Jacques Forster (Switland ), honored professor at Geneva InstituteAfivanced
Studies in development; Prof. Dr. Wolff Heintschiginegg von (Germany), chief of the Faculty of Latam the
University of Viadrina, Frankfurt; Prof. Marie Gacbbsson (Sweden), main juridical councilor at 8veedish
Ministry of External Affairs; dr. Michael A. MeydiJK), chief of the Bureau of International Law ofirdanitarian
Aid of the British Red Cross; Hisashi Owada juddep@n), president, international Court of JustRref. Fausto
Pocar (ltaly), former president of the InternatioGaurt of Law for the former Yugoslavia; Prof. lidm H. IV
Taft (SUA), permanent representative of NATO, pssfe of international law at the Faculty of LawStanford,;
Prof. Michel Veuthey, associate professor at thevéisity in Nisa. Municipality of San Remo and tRed lItalian
Cross. (http:/en.wikipedia.org/wiki/Intematioriatitute_of Humanitarian_Law, accessed in theflOctober 2011).

2 Every year, the Institute organizes basic cours@dning courses and advanced courses in the dowki
humanitarian international right, of human right$,the law of refugees and of laws regarding imitigin for
military personal, governmental officials, diplomaéxperts, representatives of the non-governmengahizations
and students from the entire world. These courseganized in cooperation with countries and intexs
international institutions are taught in differémtguages (French, English, Spanish, Arabic, Chkiresl Russian),
by qualified professors of different nationalitiesing a multidisciplinary interactive approach
(http://en.wikipedia.org/wiki/International_Insttes of Humanitarian_Law, accessed of tA@flOctober 2011).

® These events are highly appreciated by the intiema community as they offer opportunities foperiodical
dialogue and disputes on themes of humanitari@mriational law, human rights and other associatblems. They
also encourage members of the scientific, diplornatstitutional and military circles all over thvrld, to organize
formal meetings, to examine pressing problems diggrpromoting, observing and developing humaratari
international law in the future. Aimost forty yeasreunions and intense academic activity of apginoof the main
themes of humanitarian law, under the auspicebefristitute created what became universally knander the
name of “humanitarian dialogue in the spirit of &smo”

(http://en.wikipedia.org/wiki/Intemnational_Institu of Humanitarian_Law, accessed in tf@flOctober 2011).

4 The Institute has become increasingly involvedesearch, study and analysis activities. It publistexts, essays
and monographies which contribute to growing avednelevant aspects of the international humaradtataw and
others diverse aspects. “The manual from San Rdr@84) regarding the international law applicableatmed
conflicts at sea”, still remains the most consulteanual in the military naval academies in all tharld and is
considered to a reference work of global recognitibhe “Manual of San Remo regarding employmenesiul
(ROE) published in November 2009, represents thg work of this type, which tries to explain in aaptical
manner the complex procedures and methodology wieighlates development and puts into practice eynmot
rules. Over the years, the Institute continuedctoeve a series of publications dedicated to higs/érom the main
round tables and seminaries. Moreover, the orgtaizaistributes an “Informative Bulletin” each eyetwo
months and periodical informative bulletins regagdi his activities.
(http:/len.wikipedia.org/wiki/International _Insti1 of Humanitarian_Law, accessed in tA@flOctober 2011).
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The Mediterranean area, a traditional crossroatigdes cultures, religions, societies, passes
through a period of changes at the beginning of 2l century in different domains
Constant growth, especially in the last 15 yearsttdf Mediterranean migration flux
constitutes one of the most powerful effects caubgdthe process of continuous
liberalisation of commerce, thus the migration lawd migration politics come to the
attention of the countries in the regions, imposedhe agenda of regional politics, in order
to start seeking commune solutions regarding protdelving which result from the great
migrations in the area. In this context, the Intdional Institute of Humanitarian Law, in
cooperation with the International Organization formigration organized aound table
with the theme Ihternational migration law and migration politids the Mediterranean
context in the period 15-16 December 2008, in Sanremo.

At this reunion participated important politicabfires and experts from various
countries who approached a series of problemseklatthe phenomena of migration fluxes,
including concerning the instruments of internagiomaw that regulate migration; the
challenges of illegal immigration, especially mixiaxes of migration and the implications
for international security; human trafficking; imbational cooperation and the role of civil
society in the steps to limit the respective phemoanby which the norms of international
law of human rights are violated

The International Institute of Humanitarian Law, itooperation with the
International Committee of the Red Cross organizedsanremo, in the period 11-13
September 2009, under the High Patronage of theidere of the Italian Republic, the "$2
Round Tableregarding the present problems of the humanitaiéernational law. The
subject of this meeting wadNon-statal actors and the humanitarian internatibtaaw. The
organized armed groups: a challenge for the X¥éntury” and it was discussed over the
whole period of the event, with the participatidngovermental officials, representatives of
the international organizations (UN, EU, NATO, CI@R.), eminent jurists and experts of
the scientifical, diplomatical, military and humtaian circled The round tabldocused on
the analyse of obligations and legal responsieditof the non-statal actors, on the crucial
problems of private security companies, which wasussed together with the challenges
the international juridical framework is dealingtlyi challenges that result from the new
models of violence and that consent upon the niégetssharshly sanction terrorism and
piratery, phenomena which acquired a transnatidinaénsioii.

In the period 28-30 September 2010 Villa Ormonayrir Sanremo hostethe
Annual NATO Conference of the Juridical CouncilloBuring the meeting, 120 jurist
experts from NATO Member States discussed theigaidmplications of the intervention in
Afghanistan and analysed, in an informal and cocsire atmosphere, some delicate
problems, such as civilian protection, role of oegil organizations and detention. Likewise,
the Institute organized a workshop, also at San &Reémthe period 26-29 October 2010,
which aimed to analyse and discuss problems raggtde armed conflict right and human

! From politics to economy, to inter-statal relatipeach domain is directly influenced by the conseges the
globalization phenomenon is generating.

2 http://en.wikipedia.org/wiki/International_Insttes of Humanitarian_Law, accesset on th@flMarch 2011.

% The round table was opened by the ambassador Aitawiioreno, president of the Institute, in the prese of
eminent authorities: Hon Scotti Vincenzo, staterestacy for external affairs, Dr. Kellenberger Jacptesident of
the International Organization of the Red Crossnieal councilor Giampaolo Di Paola, president oé tililitary
NATO Committee; general Pierre Michel Joana, spetgiegate of the High UE Representative Javieatsal Dr.
Francesco Rocca, extraordinary commissary of tieuft Red Cross; Dr. Sandro Calvani, director oflCIRIl.

4 A special work group of the Round Table composkthe ambassador Silvio Fagiolo and Prof. Jacquestét,
has, however, dedicated itself to thd @Gdniversary of the Geneva Convention from 1949thed.5¢" anniversary
of the battle of Solferino.
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rights, by means of study cases and the interventionsiitifary experts along with the
participant international university staffs. Toshivorkshop participated juridical military
experts, juridical councillors from the armed naiti forces, representatives of governments
and international organizations originating fronffetient regions of the world, as well as a
group of civilians.

Conclusions

Taking into account the targets pursued the Inteynal Institute of Humanitarian
Law works in close collaboration with importantémational organisations such as: The
International Committee of the Red Cross, the Higimmissariat of the United Nations for
Refugees and the International Organization of Etign. The Institute also has operational
relations with the European Union, the United Nadi@®rganization for Education, Science
and Culture, The Organization of the North Atlarfreaty, the International Organization of
Francophony and the International Organization led Red Cross and Red Crescent.
Moreover, it has a consultative role for the Orgation of the United Nations — the Social
and Economic Council and the Council of Europe stieontribuing to the promotion of
international humanitarian right, to the observaoiceefugees and the immigrants’ rights.
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Abstract

Maintaining the trust of depositors in the Romaniaanking system is ensured,
essentially, through the institutionalising of aswmm of guarantees, ensuring the
reimbursement of the deposited sums, within a irelitait and based on a strictly regulated
procedure, both under internal and community lamcpdure that is the subject of analysis
in this paper

Key words: deposit guarantee fund, guaranteed deponent, cosagien

Introduction

With a large number of people using banking sesjickhe domain became
publicised, contracts being signed with great pmzkefrom the banks. This prudence, on the
one hand, imposes the guarantee of the contragedion and, on the other hand, limits or
forbids certain operations, leading even to theisiea to obligate certain authorities in the
field to report — thus, the procedure is both ‘gmesl’ and ‘ensured’. Moreover, the
juridical inequality imposes the protection of thkent — consumer of banking services,
through juridical techniques conceived by the legar, mainly, via the guarantee fund of
deposits.

1. Deposit guarantee under Romanian and EU law

The deposit fund has been relatively recently retgal by the Civil Code art. 2191
— its dispositions are though limited to its objantl to the translative effect of property that
it has. Not even the special law - the Emergencye®ument Ordinance (E.G.O.) no.
99/20066 regarding credit institutions and cagiiéquacydoesn’t regulate the deposit fund
in its essence; it operates with the expressiotmag@ing deposits or other reimbursable
funds’, article 5, article 7 point 1, article 18rpgraph (1) letter a), art. 22 paragraph (2),
letter c), when it defines the banking activityvanen it decides on the activities that can be
carried by the credit institutions and their limit8reoccupied with safeguarding credit

* Lecturer doctor, “Valahia” University of Targaste, Faculty of Law and Social-Political Sciencesgigl-Political
Sciences Department, radapostolache@yahoo.com

! Law no. 287/2009 on the Civil Code, Official Rori@mGazette, part |, no. 511 from July"22009, modified by
Law No. 71/2011, Official Romanian Gazette, pard, 409 from June ¥02011, republished, Official Romanian
Gazette, part |, no. 505 from July"18011, in force from Octoberf'2011.

2 Official Romanian Gazette, part |, no. 1027 fronecBmber 2 2006, called herein the special law or the
Emergency government ordinance no. 99/2006
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institutions subjected to special administratidre tegislator has also included the deposit
transfer in its area of protection giving it a weidifined juridical statute (art. 240and 246,
E.G.O. no. 99/2006).

In order to maintain public trust in the bankingstgm and to prevent its
destabilisation, the legislator conceived and dsved, throughout time, a guarantee system
of bank deposits, institutionalised by the G.O. 3®1998 regarding the establishment and
functioning of the Guarantee deposit Fund in thekbay syster in the lines of Directive
1994/19/EC regarding deposits’ guarantee systems

The Directive states the obligation for every bankhorised to function in the EU
territory to adhere to a guarantee system for depo®ds and to cover deposits
(compensations) of all branches of a bank throbghguarantee system from the origin state.
This Directive foresaw a minimum level of harmongsi as a complete one is not possible
among Member States, due to their difficulties ligranumerous laws from their internal
law. In essence, the Directive regulates: the gueeaamount, its extent, the nature of
guaranteed deposits, the conditions of functiomhghe guarantee, its deadline, informing
deponents and the publicity of guaranteeing systems

The credit crisis that bursted in 2008 determineel Commission to work on a
measure package to modifthis normative act in a way that would stimulatmsumers’
protection and their trust in banking services, iagnin essence, for: the growth of the
guarantee limit, faster reimbursement of depos#aths, decreasing bureaucracy, better
information of banks’ clients, improvement in theahcing system of the guarantee Fund,
mainly gradually achievable, in 2012 and 2013, igpple in all EU Member States, as well
as in Norway, Iceland and Lichtenstein, once inetldn the Agreement regarding the
European Economic Aréa

2. The public, beneficiary of the instituted guarartee

The special protection measures instituted hassides: on the one hand, it limits
the beneficiaries to the public and on the otherdhi specifically delineates the guaranteed
deposits, subjected to compensation, if they beaamagailable.

The deponent public is protected, in the view & #pecial law, art. 7 point 18.
E.G.O. no. 99/2006 that defines it as: “any nataralegal person or entity without legal
personality that does not have the necessary kgwland experience to evaluate the risk of
not being reimbursed for his investments”. Thedaihg are not considered as ‘public’: the
state, authorities of central, regional and locahmistration, governmental agencies, central
banks, credit institutions, financial institutiomther similar institutions and any other person
considered to be a qualified investor, as the letis regarding capital market defines it'.

The phrase ‘does not have the necessary knowleujexperience for evaluating
the risk of not being reimbursed for his investrsémtrefigures a basic element of the

! Integrated by the speciality literature in theaacé measures called ‘curative’. In this sense, BeeBonneau,
Droit bancaire,4e édition, Montchrestien, Paris, 2001, pg. 163-172

2 Republished, Monitorul oficial al Romaniei, parhb. 587 from August 12010, called herein G.O. no. 39/1996.
% Deposit funds guarantee scheme officially ackndgéel in Romania, with the statute of public insiitn, having
as goal guaranteeing deposits and paying compenséty guaranteed deponents, according to the tocmmsliand
limits established in this normative act; calledeir, the Fund.

4 OJEU, L. 135 from May 311994, pg. 5, modified through Directive 2009/14/6fEhe European Parliament and
the Council from March 112009, as regards the limit of guarantee and taelifes for payment of compensations,
OJEU L. 68 from March 132009, pg. 3.

5 For more details, C. FlorescAspecte ale evofiei reglemenirilor privind protegia deponerilor in relasia
acestora cu fincile depozitardll), 'Revista de drept comercial’, no. 1/2001, A§2 and following.

6 On this, check the Proposal and the Report of theCommission
http://ec.europa.eu/internal_market/bank/guarainigex_en.

" http://ec.europa.eu/internal_market/bank/guardinidex_en.

124



R. Postolache

content of the deposit contract — the right forddrénstitutions tofreely disposeof the
trusted suns in their own name, forcing them, at the same titogrotect the deponents.

3. Guaranteed deposits

We are interested in the notions of deposit, guassh deposit and guaranteed
deponent, from the perspective of the special etgud, art. 2, paragraph (3), G.O. no.
39/1996.

a) The notion of ‘depositThe deposit is ‘any credit balance, including thveed
interest, resulted from the funds that are in arpant or from transitory situations derived
from current banking operations and that the crieditution needs to reimburse, according
to the legal and contractual conditions applicablke,well as any obligation of the credit
institution emphasised through a debt title issumd a credit institution,except the
obligations mentioned in art. 159, paragraph (6infthe Regulation no. 15/2004 regarding
the authorising and functioning of investment mamagnt companies, collective investment
ones and depositaries, approved by Order of thmiNatCommission of Movable Assets no.
67/2004% [art. 2 paragraph (3) letter a) G.O. no. 39/1996].

The definition doesn’t deviate from the one givgnlirective 1994/19/EU, art. 2
paragraph (1), the Proposal and Report of the Casiari that include, though, the measure
of eliminating from the deposit area ‘any obligatiof the credit institution emphasised
through a debit title issued by a credit institution

b) The guaranteed depasithe guaranteed deposit represents ‘any depa@dittin
the evidence of the credit institution, that is imoainy of the categories set out in Henex
(deposits expressly excluded, n.n. R.P.) and foichvithe Fund ensures payment of
compensation’ or, according to the Directive, ‘#dlg deposits that do not exceed the
guarantee limit mentioned in art. 5’ [art.2 pargdrdl) letter c) - proposal].

The relation between eligible deposits and thosgranteed is one from whole to
part, the eligible ones representing the tyge the guarantee is not complen the one
hand, the deposits mentioned in the Annex of th@. @o. 39/1995cannot be guaranteed, as
they are not eligible — in essence, it is thoseodiép that do not come from the public, in the
view of the banks’ law; in other words, the law kexies from the guarantee the deposits
from entities that have the possibility to evaluttieir possible risks, as well as deposits
coming from persons in special relatibmsith the depositary credit institution. On the eth
hand, deposits from the public that exceed theaguee limit are not guaranteed (eligible,
partially guaranteed, n.ns.).

We can thus conclude that the (guaranteed) depodite view of this normative
act, has a wider and at the same time more resiricinge than the deposit regulated by art.
2191 from the new Civil Code that represents thmroon law of banking deposits; wider —
as it regards ‘any credit balance’, exceeding thpodit stricto sensu; more restricted —
because it limits the actual banking deposits ¢sdithat fall under the guarantee limit.

¢) Guaranteed deponerithe law gives a wide meaning to the guaranteed riagio
— ‘the owner of the guaranteed deposit or, accgrtlinthe situation, the person entitled to
sums from the respective deposit’, including foragunteed deposits transferred to other
credit institutions, as a measurement of restrimjuwithin the special administration of the
depositary credit instituticn

! Otherwise, the funds cannot be considered asvestéiom the public, thus coming out from the petits of the
banking laws. On this, S. PiedeliévBrpit bancaire Presses Universitaires de France, Paris, 205, p.

2 Monitorul oficial al Romaniei, part I, no. 127-fn December 792004.

® Having as correspondent the dispositions of o the Directive 1994/19/EC, precit.

4 The persons that, through the position they heas,influence the decisional process of the ciiedtttution and
to whom the E.G.O. no. 99/2006 regarding crediitintgons and capital adequacy awards a specitltsta

® As implementation of art. 24tfrom the E.G.O. no. 99/2006.
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The notion ofeligible depositshould also be added in this context — it's those
deposits that are not excluded from protection ating to art. 4 of Directive 1994/19/EC
[art.2 paragraph (1) letter b) - proposal].

4. Procedural aspects

4.1. Participants in the compensation legal relatio

The execution of a guarantee needs the involvewiethiree different legal relations,
having different owners:

- The legal relation of deposit furidetween the depositary credit institution and the
deponent client;

- The legal contribution relationbetween the Fund and the credit institution, for
constituting the financial resources of the fund¢aading to the special regulation. We are
referring to those credit institutions from arp@ragraph (3) letter j) from the G.O. no. 39/1996
— credit institutions that are Romanian legal @tit{banks, credit co-operatives, savings and
loans banks for housing, mortgage banks, n.n. <) Ril the branches of credit institutions
from other countries that are in Romania

- The legal relation of compensatidietween the Fund and the deponent — owner of
a debt regarding the trusted sums, subjected tdbresement, characterised by complexity.

The guarantee is comparable with the personal gtesa particular through the
object, the extent and the execution procedure.

4.2. Deponents’ compensation

Should the constituted deposits in a credit institubecomeunavailable the Fund
ensures payment of compensations, within the liinihe guarantee. This means that the law
operates with two notions, notions to whom it htited a specific sense: unavailable deposit
and compensation, both took from EU law.

a) Unavailable depositThe unavailable deposit is 'the deposit thabvged and
demandablehat has not yet been paid according to the legdlcontractual conditions, by a
credit institution in any of the following situatie: a) the Romanian National Bank
determined that the credit institution in questismot capable, from legal reasons in direct
relation with its financial situation, to pay theepbsit and does not have immediate
perspectives to do so; b) a court sentence hasdieemto open the bankruptcy procedure of
the credit institutionpefore the Romanian National Bank determined the aforeimead
situation’ [art.2, paragraph (3), letter c), G.©. B9/1996].

b) CompensationAs the basic element of the legal relation of conga¢ion, it
represents the sum that the Fund pays to each rgeada deponent for the unavailable
deposits, regardless of their number, to the exténthe guarantee limit and under the
conditions of the G.O. no. 39/1996. The name ‘camspéon’ is justified, considering that
we are talking about the execution of a guaranthese beneficiary is the deponent and
through which his reimbursement is ensured.

According to art. 17, paragraph (2), compensatiares not owed for deposits
resulted from transactions regarding which finalirtsentences have been pronounced for
money laundering, according to the specific legisfafor preventing and combating this
crime.

Compensations received are exempted from the apiplic of any commissions or
taxes.

! For more information, R. Postolach2rept bancar,Cartea Universitar Publishing, Bucharest, 2006, pg. 174 —
175.

2 Deposits placed in credit institutions that haweirtheadquarters in other Member States, thaatgér Romania,
are guaranteed under the provisions of the appéidalgislation in theorigin state [art. 3 paragraph (2) G.O. no.
39/1996].
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The limit of the compensatiofhis limit is set at the Lei equivalent of 100.000
euros [ art. 6, paragraph (3) G.O. no. 39/1996].

The regularization of reciprocal debtsegal compensatidrof reciprocal debts of
deponent and depositary has priority in operagpggmitted by the dispositions of the Civil
Code, art. 2185 (‘The reciprocal compensation ditsly except for those deposits that have
a special destination. The compensation or the teub® paid (credit balance, n.ns.) results
from thedeductionfrom the sum of all guaranteed deposits owned bydiéponent from a
credit institution at the moment when the depdsé#isame unavailable, of the total value of
the demandable debts of the credit institution rolwvahe deponent, at the same date.

However, in order to increase deponents’ trusthia banking system, there is a
tendency to disregard the dispositions that allomgensation on a EU level.

Conditions for compensation paymelmt.order for the compensation to be paid, it
must not exceed the guarantee limit and the depbsitld be unavailable. The payment can
be executed in compliance with the terms from8tG.O. no. 39/1996

If a guaranteed deponent is under prosecution foray laundering or a crime related
to it, upon solicitation of the legally authorisixtitutions, the Funduspendshe payment of
the compensation until it received the proof of ¢kase of prosecution, end of the criminal law
suit, acquittal or closure of the criminal case.[@rparagraph (5) G.O. no. 39/1996].

Guaranteed deponents that have complaints regaodingpensations can solicit the
Fund, in writing, for solving their situation [adt9 paragraph (1)].

-Without infringing other rights of guaranteed depats, the Fund replaces them in
their rights for a sum equal with that of the owsmmimpensation according to the final list of
compensations to be paid’ [art. 23 paragraph (Xp.Gio. 39/1996] or, according to the
Directive, art. 8, until the common limit of thersa paid (compensations). Also, the Fund can
initiate a liability actionagainst the heads of the credit institution teanifinancial difficulty,
in order to obtain the reimbursement of the surpsiid to its deponent clients.

Demandable deposithat are not guaranteedhs well as eligible ones that exceed the
guarantee limit can be retrieved through the procedegulated by the G.O. no. 10/2004
regarding the procedure of judicial reorganisatima bankruptcy of credit institutiohsrom
the wealth of the credit institution, by puttingeth in the list of creditors, and excluding the
application of those dispositions in O.G. no. 394.9

Conclusions

Unlike the credit contract, the deposit futhdes nohave the quality of enforceable
title, neither is it accompanied by the varietygofarantees that are characteristic to it for
ensuring the reimbursement of trusted sums, ladkwis covered by the establishment of
the guarantee Fund for bank deposits.

Moreover, the establishment of the special Fundd@mages, administrated and
different from the guarantee Fund for bank deppsitsures the compensation of affected
persons as a consequence of the existing measwtahgr implementation throughout the
special administration of a credit institution, f@eting, in the end, the credit institutions
themselves.

Extending the guarantee to guaranteed transfeepdsits, simplifying the procedure
and increasing the level of given compensationsaegaments that tend to lower public’s fear
regarding investments made.

! Meaning payment of reciprocal debts, differennthzat established by the G.O. no. 39/1996.

2 In maximum 20 working dayeom when the deposits became unavailable [arhat8graph. (3) G.O. no. 39/1996;
art. 7 paragraph. (1) Directive]; in perspectivavérking days from when the conditions of compeiesapayment
have been fulfilled, according to the proposalfardifying the Directive.

% Official Romanian Gazette, part I, no. 84 fromulany 36" 2004.
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Abstract

The twenty first century will be remembered inhstory of mankind as the century
of change, constant danger, “clash of civilisatignsollective insecurity, mistrust towards
“the other”, injustices caused by the Iraq war ahyl the terrorist attacks of Septembef"11
2001, in the United States, March ™ 2004, in Spain, and July"™72005, in London,
respectively. We should not, however, neglect redl ather terrorist attacks to the most
elementary human rights perpetrated every day adotine world. Indeed, the “insecurity”
epidemic proliferates around the globe. Therefdrées urgent for the European Union (EU)
to adopt and implement a reinforced Common Foreigeh Security Policy (CFSP).

Keywords: CFSP, Maastricht, Amsterdam, Nice, European Cartgiit.

Introduction

The twenty-first century will be remembered in thistory of mankind as the
century of change, constant danger, “clash of atiions”, collective insecurity, mistrust
towards “the other”, injustice, Iraq war and mainlgs the century of the tragic terrorist
attacks of September 12001, in the United States, March™2004, in Spain, and July"7
2005, in London. However, we should also not fotget most elementary human rights’
violations perpetrated every day around the wowk should not continue to neglect these
matters and to persist in the constant incriminataf “the other”. We have an obligation to
analyse that which lies before us and formulatejextnres about what is wrong in the
relationship between the western and eastern watts between the north and the south.
Indeed, we have a duty to understand that “the itise'us.”

The world has changed. If we grasp this fact, wghouo understand also that a
Common Foreign and Security Policy (CFSP) is a ssitg and that, therefore, it is
imperative for the European Union to stop being molitical pigmy” and begin speaking
with one voice in the world in bilateral, regionahd international forums. The process of
European integration was initiated in 1951 with thigning of the Treaty of Paris, which
brought into place the European Coal and Steel Canitpy (ECSC). In addition to the
economic concerns that were central to its establisnt, security considerations also played
a decisive role: “Considering that world peace niag safeguarded only by creative efforts
equal to the dangers which menace it; Convinced tifwa contribution which an organized

! This paper was presented at the University of iSgatde Compostela (Spain)-Doctoral Programme irbllP
Law and Integration Processes: The European UnnghMercosur'-course on "Common Security and Foreign
Policy-European Defence and Security Policy", taumghProfessor Dr. Rafael Garcia Pérez and JuligeJorbina,

of the University of Santiago de Compostela (Spain)
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and vital Europe can bring to civilization is ingisnsable to the maintenance of peaceful
relations;(...) Desirous of assisting through th@ansion of their basic production in raising
the standard of living and in furthering the wokspeace; Resolved to substitute for historic
rivalries a fusion of their essential interests; #stablish, by creating an economic
community, the foundation of a broad and indepehd®mmunity among peoples long
divided by bloody conflicts; and to lay the baskmstitutions capable of giving direction to
their future common destiny; (...J"

The purpose of this paper is to trace the histdriesolution of the Common
Foreign and Security Policy (CFSP) in the proceEEuropean integration (from the Hague
Summit to the Treaty of Nice) as well as underinihe merits and faults of the of EU
Constitutional Treaty (2004) with regard to suchttees. We know from the outset that this
Constitutional Treaty will probably “never” come tim place, at least in its present form,
given that France (Z9May of 2006) and the Netherlands'@une of 2006) have refused to
ratify it.

I. Background of the CFSP

The “European Communities” in their first decade of existence, prioritised
economic integration and, as a consequence, rekgadlitical integration to a secondary
role. In reality, external political co-operatioBRCY begins timidly in the 1970's, in great
part due to the efforts of French President Gedpgenpidou. Indeed, foreign policy,
common security and defence were born from se¥&redpean summits: A) in 1969, at the
Hague European SumtitPresident George Pompidou proposed the creatforano
institutional platform for foreign policy co-opeiat. He outlined “a programme of
European construction for the future, in which pladitical goals of the founding members of
the Community were to be re-addressed (...) inr@ecae with the renowned triadic formula
completing, deepening and enlargigfter the Hague European Summit, Europe had, once
again, a political objective, in spite of contingirto pursue economic integration.(...)
[Europe] can stand only if it aims at a politicalien (...) [whose] immediate objective is the
economical but whose final objective is (and must & political goal (...f! B) One year
later, at the Luxembourg European Suninitie Belgian Etienne Davignon, inspired by the
ideas of George Pompidou, outlined, in the so-dafl@avignon Report”, the embryonic
institutional mechanisms of a not merely informak@&pean intergovernmental co-operation.
Hence, he proposed “(a) at least once every sixtimpm meeting of Ministers of Foreign
Affairs that could be substituted by a Conferentéieads of State or Government; (b) at
least four times a year, a political Committee cdeipg heads of the political departments
of the Ministries of Foreign Affairs to prepare tiundwork for ministerial decisions; (c) a
Committee of High Representatives to study therdivguestions that would arise; (d) [and
attributes to the] President of the Council of Miers [the task of reporting] once a year to
the European Parliament on the state of Politiaaloferation®; C) At the Paris European

! SeePreamble of the Treaty of Paris, in “Tratado d&Jfaén Europea, Tratados constitutivos de las Codadés
Europeas y otros actos béasicos de Derecho Comiohjtstadrid, ed. Tecnos, séptima edicion, 199R6il.

2 There were three European Communities: E.C.S.€afJrof Paris-1951); E.A.E.C (Treaty of Rome-195m}
E.E.C (Treaty of Rome-1957).

® Fernandes, Luis Lobd Cooperacgdo Politica Europeiacourse text on the discipline of European Segurit
Defence and Political Cooperation, VI edition o tMasters programme in European Studies, Univeo§ikinho,
Braga, 2000.

4 This Summit took place on th& and 2%of December of 1969.

® For an elaboration of this point, see

http://maltez.info/cosmopolis/anode1969/eurobaldrtoa

¢ See Bulletin EU, 1970-11, p.9-15. This Summit tptdce in October of 1970.

" Bustamante, Rogelio Pérez, Colsa, Juan Manuel Usnuttistéria da Unidio Europeia Coimbra, Coimbra,
Editora, 2004, p. 106.
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Summit of 1972, the term “European Union” is invoked fbe first time as a
political objective and the procedures for foreigalicy consultation are reinforced in
accordance with the schema previously proposed hyignon. In this manner, the
Paris European Summit institutionalises four annueetings of European Ministers of
Foreign Affairs, thus replacing the previous twmaal gatherings; D) in the following yéar
the Copenhagen European Suninaimed at a “Europe speaking with one voice in dorl
affairs.” * As a consequence, meetings and/or consultatiotis twe Heads of State are
intensified, emergency gatherings are set in plgo@elines for the implementation of a
concerted foreign policy are reiterated and thdititeonal mechanisms for a common
European policy are establisRgé) At the Paris European Sumitf 1974, the Heads of
State and Government established the European €band stipulated that there should be
three annual meetings to promote political coopematdespite the fact that such an
institution was not enshrined in any of the Treatiéthe European Community, and created
the Marjolin-Tindemans Reflection Group to addnesdters of political union. This Summit
was, without a doubt, the precursor of the Eurog@amncils, the first of which took place in
Dublin on the 18 and 11" of March of 1975; F) In the year of 1975, followithe Councils
of Dublin, Brussels and Rofjehe Belgian Prime Minister Leon Tindemamsesented the
so-called “Tindeman’s Report on the European Ufidn.this report, he defended the
reinforcement of the institutions of the Europeaomnunity and recommended “that a
common foreign policy be developed, one in whickréghis an obligation to adopt common
decisions and, therefore, abandon the principleobintary decision that underlies political
co-operation®’; G) In 1976, the Hague European Councihfter analysing and approving
the general guidelines of the Tindemans' Repostyad a statement: “The European Union
will be built progressively by consolidating andpaxding the Community’s achievements.
The existing treaties could serve as the basiadar policies]...]JCo-operation in the domain

! This summit took place on the"@nd 28 of October of 1972.

2 Bustamantepp. cit p. 106: "(on) the 23 of July of 1973 a second "Davignon Report" wasftddathat also
addressed the subject of foreign policy cooperatind the formulation of a common policy: "each estshall
commit itself to not fixing definitely its own pdin without having consulted the remaining memtmrgolitical
cooperation."

% SeeBulletin EU, 1973-9, p. 13-21. This summit toolage on the 1%and 1% of December of 1973.

“ For a more profound elaboration on this topic,

vide http://maltez.info/cosmopolis/anode1973/eutahea.htm.

® Machado, Tiago Pedro Fernandes Fonseca, “OndeaeB&SC?” working-paper n° s/n-2004, Faculty of Law
Universidade Nova de Lisboa, p.5: "(...) It is lmetCopenhagen Report that the true foundationattezhaf
European Political Cooperation (EPC) is articuldteits triple dimension. In the first place, itgposed the express
linkage of EPC with the objective of the Europeamdd. In second place, the Report clarified theureabf the
relations between EPC and and the EU in a paraaloxianner, since it addressed the existing diffezsrbetween
both. Finally, the Report succeeded in deepenirgsethaspects related to the institutional and proeéd
organisation of EPC through the increase of thgufeacy of "Ministerial Meetings" and of the Pol@icCommittee,
the Institutionalisation of the EUCOR (European it€spondents) group and of the workgroups, and byeading
the specific functions of the Presidency, which hadome one of the major concerns in the ambifR E

® This Summit took place on th& and 18 of December of 1974.

 Bustamantepp. cit, p.110 "(...) At the Summit of Paris of the™6f December of 1974, the most important
protagonist of the reforms, President Giscard RiEgt closed the meeting with the following statammeéthe
Summit is dead, long live the European Council."

8 Ibid., p.112 "(...) fundamentally, it has beenided that the EEC shall be represented by a sitejkgation at the
Paris Conference on International Economic CoojmraNorth-South dialogue.”

® For a more profound elaboration of this point see

http://maltez.info/cosmopolis/anode1975/total.ht{th€) European Union implies that we present ouesels a
united front in the world. Our actions should benoaon in all of the essential domains of our exteraktions,
whether it be foreign policy, security, economilatiens or cooperation."

1 Moreno, Fernando DiezManual de Derecho de la Unién Europédadrid, 32 Ed. Thomson, Civitas, 2005, p.
831.

™ This European Council took place on th& 28d 38" of November of 1976.
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of foreign policy should necessarily lead to thegtibn of a Common Foreign Policy’H)

At the London European Courfcdf 1981, the Ministers of Foreign Affairs of Gemyaand
Italy, Hans Dietrich Genscher and Emilio Colombspectively, proposed the “European
Act”, a series of procedures and mutual consultatia such areas as “political co-operation,
culture, fundamental rights, harmonisation of tagidlation not yet enshrined in the Treaties
of the European Communities, the fight againsbtésm, violence and criminality” as well

as flexible and pragmatic endeavours towards thectibe of political co-operation and
security; 1) At the Stuttgart European Couhdif 1983, Heads of State and Governments,
inspired by the proposal of 1981 submitted by thern@n and Italian Foreign Affairs
Ministers, adopted the Solemn Declaration of Sarttgon the European UnicnThis
declaratiofl (...) introduced the prediction that States woatdordinate their positions on
matters of political and economical aspects of sgcand (...) at the institutional level, it
introduced the explicit configuration of the EurapeCouncil as an essential institution with
its own functions in the ambit of European Politi€o-operation (EPC)* J) The Single
European Act of 1986 in addition to undertaking the first revision thile Treaties of the
European Community (Paris/Rome)also institutionalised the European Councils,
conferring them with oversight and control poweverthe Communiti€$, “Moved by the

! Bustamantepp. cit, p. 114.

2 SeeBulletin EU, Supplement 3/1981, p.14-18

% For a more profound elaboration of this subjest, s

http://www.europarl.europa.eu/factsheets/1_1_2tmt.h

“ This European Council took place on th& and 18" of June of 1983.

® Bustamante, op. cit., p 126. "(in) the Preambéeptanifests his interest in proceeding with theoean project:
«to continue with this undertaking on the basisttaf Treaties of Paris and Rome»; to extend thei@urof
European activities: «the advances that have beadenin the fields of economic integration and poait
cooperation as well as the need for new develomnent»; to promote democracy, intensify its cobresdeepen
its polices, grant priority to social progress daacemployment and to speak with one voice in fargiglicy, to
construct a European Union."

% Ibid., "(the Stuttgart Solemn Declaration on thedpean Union had the following objectives: a)amforce and
proceed with the development of the Communities, rthcleus of the European Union; b) to develop peaa
political cooperation in the domain of foreign pgliand the political and economic aspects of sgcuc) to
promote closer cooperation in cultural affairs adl\&s initiating concerted actions to deal witle ihternational
problems of public order, violence, criminality adelinquency; d) to modify the Institutions, empbkas the role
of the Commission in favour of a delegation of cetepcies and reinforcing the attributes of the Beam Council,
indicating its functions and relations with Parliemh to which an essential role is attributed.(...)

" Machadopp. cit, p.5.

8 Soares, Anténio Gouch&: Unido EuropeiaCoimbra, ed. Aimedina, 2006, p. 21-22: "(the)giinEuropean Act
constitutes the first general reform of the Trestiadertaken since the establishment of the thosen@inities. It is
designated as a "single act" because, in the sameative act, the Member-States proceeded withetision of
the three Treaties of the different European Coniti@snand agreed, also, to institutionalise theated European
Political Cooperation. European Political Coopenatbetween the Member-States was a practice deactleyith
the adoption of the Davignon Report, in 1970, b/ Ministers for Foreign Affairs. It consisted irethstablishment
of a process of regular consultation and infornmatietween the Member-States on the great questibns
international politics so as to promote the co4watibn of positions. The practice of Political Cecgition between
the Member-States was intensified throughout tleade and, at the Summit of Copenhagen of 1973stdecided
that this would be the framework for the formulatiof the principles of foreign policy that should bpplied to
third-party states and thus express the positideuobpe on the most important themes of world joslitHowever,
Palitical Cooperation remained outside of the Comityesystem. With the institutionalisation of Eusgm Political
Cooperation by the Single European Act, the Men8tates affirmed their intention not to confine thiegration
process to the economic sphere and to extendtitet@lomain of foreign policy.” It was approved dre 17" of
February of 1986 and was adopted in July of 198Blished in OFL 169 of 29.06.1987.

® Seearticle 1 of the SEA: "the European Communities &dopean Political Cooperation are guided by the
objective to jointly contribute to the concrete gness of the European Union."

% See Tratado de Roma y Acta Unica Eurgpidadrid, ed. Tecnos, 1988, p. 171, article 2 & 8EA: "(the)
European Council shall be composed by the Hea&até of the Member-States as well as by the Rnesif the
Commission of the European Communities. They wélldssisted by the Ministers of Foreign Affairs dnyda
member of the Commission. The European Council siegt at least twice per year."
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will to continue the work undertaken on the badishe Treaties establishing the European
Communities and to transform relations as a whol®ray their States into a European
Union, in accordance with the Solemn DeclarationStifittgart of the 19 June of 1983;
Resolved to implement this European Union on thsishdirstly, of the Communities
operating in accordance with their own rules aedpadly, of European Cooperation among
the Signatory States in the sphere of Foreign Pdlicd to invest this Union with the
necessary means of actionThe European Political Cooperation envisaged & $ingle
European Act aims at promoting the joint progressid the European Union (Article 1,
SEA) and is founded on the procedures adopted atlided in the “Reports of Luxembourg
(1970), Copenhagen (1973), London (1981), the SolBeclaration on the European Union
(1983), and the practices gradually establishedngntioe Member StatésThe Political Co-
operation is regulated by Title 11l (Treaty Prowiss on European Cooperation in the Sphere
of Foreign Policy), article 30"although the obligations of States in matterfoogign policy
preserved their voluntary nature, the Member-stat€bhe High Contracting Parties» - (...)
agreed to inform and consult each other in forgigiicy matters before making final
decisions. However, such matters as security arfdnde became a sort of "taboo” in
European integration, given the failures of presioandeavours (European Defence
Community and Fouchet Plan) but mainly becausé®efréfusal of national governments in
abdicating of, or even sharing, powers that aretgssential attributes of sovereignty."

Il. The Second Pillar of the Treaty of Maastricht
On the 7' of February of 1992, the second reform of the firesf Rome is
undertaken with the signing of the Treaty of Maaktrand/or of the European Unibf{...)

! |bid., see Preamble, p.169.

2 bid., p.171, see paragraph 4 of article 1 of SEA.

% Ibid., p.178-181see,'(article) 30 - European Cooperation in the splrreign policy shall be governed by the
following provisions: 1- The High Contracting Pesj being members of the European Communities| shal
endeavour jointly to formulate and implement a BPean foreign policy; 2- a) The High Contracting tfesr
undertake to inform and consult each other on argidn policy matters of general interest so assure that their
combined influence is exercised as effiectivelypassible through the coordination, the convergeofcéheir
positions and the implementation of joint actiopCmnsultation shall take place before the Hight@umting Parties
decide on their final positions; c) In adopting fssitions and its national measures each Highr&cimg Party
shall take full account of the positions of othertpers and shall givedue consideration to theralgitity of
adopting and implementing common European positibnerder to increase their capacity for jointi@atin the
foreign policy field, the High Contracting Partisisall ensure that common principles and objectaresgradually
developed and defined. The determination of compusitions shall constitute a point of referencetfar policies
of the High Contracting Parties. D) The High Coatirzag Parties shall endeavour to avoid any actiopasition
which impairs their effectiveness as a cohesiveefan international relations or within interna@mrganisations.
3-(a) The Ministers for Foreign Affairs and a membkthe Commission shall meet at least four time®ar within
the framework of European Political Co-operatiome{ may also discuss foreign policy matters wittiie
framework of Political Co-operation on the occasainmeetings of the Council of the European Commiesti
b)The Commission shall be fully associated withheceedings of Political Co-operation; c) In ortieensure the
swift adoption of common positions and the impletagon of joint action, the High Contracting Pastghall, as far
as possible, refrain from impeding the formatioraafonsensus and the joint action which this cputdiuce; 4)
The High Contracting Parties shall ensure thaEthepean Parliament is closely associated with jiean Political
Co-operation. To that end, the Presidency shallleely inform the European Parliament of the foreigplicy
issues which are being examined within the fram&wdrPolitical Co-operation and shall ensure tle views of
the European Parliament are duly taken into conaii®; 5) The external policies of the Europeam@umunity and
the policies agreed in European Political Co-ope@natnust be consistent (...)"

4 Camiséo, Isabel, Fernandes, Luis Lol@onstruir a Europa — O processo de integracdo emtreeoria e a
historia, Cascaisl?ed. Principia, 2005, p. 91.

® Soares, p. 29: (...) (The) Treaty on European Urddopted a normative structure that rests on thitizes (...)
[this structure] constitutes a clear demarcatiothef national governments regarding supra-natideaélopments
that arise from the process of European integratiime States demonstrated that they accepted thk ajo
deepening dialogue and cooperation in the domdirfereign policy, justice and internal affairs. Hever, the
States did not want that decisions in the sphertigh politics" could be taken in accordance vitile decision-
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Resolved to mark a new stage in the process offdeairo integration undertaken
with the establishment of the European Communifie$;Resolved to establish a citizenship
common to nationals of their countries; Resolvediniplement a common foreign and
security policy including the eventual framing o€@mmon defence policy, which might in
time lead to a common defence, thereby reinforcihg European identity and its
independence in order to promote peace, securiypaogress in Europe and in the world;
Reaffirming their objective to facilitate the freeovement of persons, while ensuring the
safety and security of their peoples, by includprgvisions on justice and home affairs in
this Treaty; Resolved to continue the process ehtimg an ever closer union among the
peoples of Europe, in which decisions are takertlasely as possible to the citizen in
accordance with the principle of subsidiarity;)(Have decided to establish a European
Union (...)! This is a revolutionary tregtywith a sui generisstructure and a "common
architrave® - Art. A to F of the TEU; a Pillar of the Commuyitart.1 to 240 ECT); and two
intergovernmental pillars that reveal the lack efimgé of member-states to transfer powers
to the European Union that are culturally and m#ically linked to state sovereignty, for
instance, see Title V "Treaty Provisions on Eurep€aoperation in the Sphere of Common
Foreign and Security Policy”(art. J to J-11 of the TEU); and Title IV “Tred®yovisions on
European Cooperation in the Sphere of Justice atetnlal Affairs" (art. K to K.9 of the
TEU).

This paper only considers Title V, which concerraron Foreign and Security
Policy (CFSP). This policy “is the continuation @& timid progress of) the provisions of
article 30 of Title 11l of the SEA, which addresdbgs “Provisions on European Co-operation
in the Sphere of Foreign Policy". Not only in thEAbut also in the Treaty on European
Union the CFSP, as the corresponding Title attéstanderstood to be a matter to be co-
operatively regulated by the member-states anthéesefore, not subject to the customary

making processes of the Community and they dichnoépt that measures adopted in the new policy ishencauld
emanate from the juridical system of the Europeam@unity, thus establishing two parallel normatpiiars.
Foreign policy, justice and internal affairs weenbeforth integrated in the ambit of the Union, jfe¢ functioning
of the new pillars was not subjected to the scedalommunitarian method, given that Member-Statefeped to
keep decision-making in these domains within therigovernmental sphere. " This Treaty was adoptethe ¥
of November of 1993. Published in OJ C 191 of 29.992.

! Enterria, Eduardo Garcia de, Tizziano, Antoniordea Ricardo Alonso.Codigo de la Union EuropgaMadrid,
editorial Civitas, 1996, p. 21.

2 Camis&opp. cit, p. 96: "[The Treaty of Maastricht] contributed advancing in the direction of a neo-federal
model, not only because of what it enshrined, &obyve all, for the possibilities that it opened: tonclusion of the
process of economic integration opened the doti@grocess of political integration; the estaltisht of CFSP
made possible the creation of an identity for th&@od; the pillar of Justice and Internal Affairseated a real
Freedom, Security and Justice Space; the new Eamogigzenship created a Union that is closer &ditizen; the
adoption of the principle of subsidiarity introddca de-centralised governing and, lastly, the meoé co-decision
enshrined a more productive participation of theoean Parliament.”

% Seearticle B, 2 paragraph of TEU: "The Union shall set itself thkowing objectives: to assert its identity on the
international scene, in particular through the inpéntation of a common foreign and security palyuding the
eventual framing of a common defence policy, whigght in time lead to a common defence”.

4 Camisdo, op. cit., p. 92-93: “[the] agreement heacby the Member-States regarding this matteremasrined in
the second pillar of the Treaty of Maastricht. Binjng in one single policy two dimensions previguseparated
(foreign policy and security), European leadersktaovery important step toward political union. Hewer, the
inclusion of a third dimension of vital importantethe survival of the European project was postpmine die:
defence. Although the Treaty considers the definitof a common defence policy as a sort of corpltar the
CFSP, there were no recommendations concerningdlide for its implementation."

® Ibid., p.92: "[the] negotiations for the estabiignt of a CFSP by the TEU had the following precisgctives:
(...) - Europe was striving to provide itself withmechanism suitable to promote the security ofctirginent in a
period of profound uncertainty (...); - the CFSPuldoalso contribute to the emergence of a scemdnplitical and
economic stability throughout the European contirfer); the aims of the new common policy, the smliniation of
the market democracies and economies emerging indhintries of Western and Eastern Europe sodhatday, it
would be possible to realise the dream of a uriiedpe at the continental level."
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community procedures, thus remaining outside tdeijal purview of the European Court of
Justice - Title VII, art. L*®

The number 2 of article J-1 of the TEU delineates CFSP objectives. This
measure concerns a) the preservation of commoresaliundamental interests and the
independence of the Union; B) the reinforcemerthefsecurity of the Union and that of its
Member-States in all its forms; c) the preservatanpeace and the reinforcement of
international security, in accordance with the gipfes outlined in the Charter of the United
Nations, the Helsinki Final Act and with the objeet set out in the Paris Charter; d) to
foment international cooperation; e) the developnzamd reinforcement of democracy, the
Rule of Law and the safeguarding of human rights fandamental freedoms.

In order to achieve these objectives in an inteegomental context, the Treaty on
European Union established the following juridicachanisms: a) Systematic cooperation
between Member-States in the management of theimmmn foreign and security poliéyin
essence, the Treaty of Maastricht adopted, asidigat mechanism, a practice that was
proposed with the Single European Act (paragraph®a2, article 3 of the SEA), which
consisted of the agreement, undertaken by the Kightracting Parties, that they should
inform and consult with each other on any matteioodign policy that is of common interest
% s0 as to ensure that their combined influencedcbel exercised more effectively through
concerted action, the convergence of positionsthadundertaking of common actions; b)
Common positions in the policy domains mentionethaan°2 of article J-1 of the Treaty on
European Union. This juridical instrument "corresgs to what was already practised in the
ambit of European Political Co-operation (EPC)sltin truth, a higher form of the already
established systematic cooperation, through whiates inform and consult each other at the
Council on matters that are deemed of generaléasteThe objective is the adoption of
converging positions, which may not be necessaxiignmon, but that nonetheless enable
them to reinforce their capacity to influence ingtional politics (whenever the Council
deems necessary a higher level of cohesion, it dgfine a common position); (...) [ ¢)
Common Actiofl in domains in which the Member-States have immoriaterests in
common® This juridical mechanism coordinates the Membert<t when making and
implementing policy decisions. In effect, when feuncil adopts a common positforit
sets out its scope, its objectives and the meangsaimplementation whilst control is
exercised by the Presidency which, according ticlard.5 - 2 "shall be responsible for the
implementation of common measures”; d) Lastly, éhisr another element of significant
importance which, although it is not a juridical chanism, it is nonetheless the necessary
lever for the implementation of CFSP]: the représtion of the Union by the Presidency.
Indeed, the Treaty of Maastricht, by conferring mipthe Presidency of the Council of
Ministers the responsibility to implement common liges, converts it into the
representative of all Member-States. The Presideggsesents them in the matters of CFSP
at international organisations and conferenées."

! BustamanteUSTAMANTEDp. cit, p. 178.

2 Seearticle J.1, n° 3, Paragraph 1 of the TEU.

% Seen®4 of article J.1 and art. J. 2 of the TEU.

4 Seeparagraph 2 of n° 1 of article J.3: “Whenever thoi@il decides on the principle of joint actionsitall lay
down the specific scope, the Union's general amttiip objectives in carrying out such action, gcessary its
duration, and the means, procedures and condfiorits implementation."”

® Seearticle J.1, n° 3, paragraph 2 of the TEU.

® Michel, Denis y Renou, Dominique: “Cédigo Comemtat la Unién Europea”, Barcelona, editorial de \ZEC,
2001, p. 263: "Common Action - this term referatoo-ordinated action undertaken by the MembereStaith the
objective of setting in motion resources of anyetypuman resources, experiences, financing, g&d3,to attain
the concrete objectives of the Council. Commorpactesults from a common posture.”

7 45 Camis&o, op. cit., p. 94.
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With regard to the CFSP institutionst should be emphasised that the CFSP,
notwithstanding its intergovernmental nature, i®idar of the Community and that its
institutional configuration is the same as thathaf European Union. Hence, its institutions
are: a) The Council, which is the driving forcetbé CFSP (art.J-8 of the TEU), while its
Presidency represents the Union in this domain I(n%rt. J-5 of the TEU); b) The
Commission, which can partake in the CFSP decisiaking process, present proposals and
request extraordinary meetings of the Council wpeompt decisions need to be made
jointly with the Member-States (n® 3 and 4 of a8 and art. J-9 of the TEU); c) The
Political Committee, which is an institution spézadly created to ensure the implementation
of the CFSP; it consists of “Political Directorste] shall monitor the international situation
in the areas covered by common foreign and secpaligy and contribute to the definition
of policies by delivering opinions to the Coundilthe request of the Council or on its own
initiative. It shall also monitor the implementatiof agreed policies, without prejudice to
the responsibility of the Presidency and the Corsiois'?; d) lastly, the Parliament, which
is consulted by the Presidency regarding the furehdiah aspects and options of the CFSP, is
regularly informed about the evolution of this pgliand may even direct questions and/or
put forth recommendations to the Council (art.af.the TEU). With regard to the decision-
making process the voting rule applied at the Council is that wfanimity, except on
procedural questions and on common policy practisedsures, in which a decision can be
reached through a majority vote (paragraph 2 a2 N#t. J.8 and n° 2 of art. J.3).

[ll. Developments in the CFSP from Amsterdam to Nie

On the 2° of October of 1997, a third revision of the TreafyRome is undertaken,
with the signing of the Treaty of Amsterddr...) Determined to initiate a new phase in the
European integration process, which was initiatétth whe establishment of the European
Communities; Wishing to reinforce the democraticareitter and the efficacy of the
Institutions so as to enable them to better perfonma unique institutional framework, the
tasks that are entrusted to them; Resolved tautsta common citizenship for the peoples
of their countries; Resolved to implement a comrfumeign and security policy including
the progressive framing of a common defence polidych might lead to a common defence

! Ibid., p.95 "(...) the CFSP still remains, to egkaextent, in the hands of the States, as theinanple, in this
domain, attributed to the Commission and to theofean Parliament proves. In spite of its obviougrin
governmental character, the CFSP was, nonethelessticeable step forward insofar as it instituicges more
ambitious exigencies for the integration of theg@es of Member-States in this matter. As a resudtwithstanding
the aforementioned limitations, the coherence dfichey of the Union in this sphere increased. e @nvinced
that the Community will be able to affirm its infloce as an important actor in international retetionly by
“speaking with one voice”, therefore opposing théuolar logic arose with the end of the Cold War.

2 Seenc 5, article J-8 of the TEU.

% Unlike what happens in the remaining common peticthe CFSP rests on a double network of decisiaking:
in the first place, the Council of Ministers isledl upon to decide unanimously on the possibilitthe inclusion of
a certain domain in the CFSP. If unanimity is reatka decision can then be made if a qualified ritgjis reached
at the Council. This second phase of the decisiakimg process should address only the questiorowftb put
into practice the policies that are necessary lfd fhe objectives that were put forth and to spose them to the
CFSP framework that had been proposed in theifissance.

4 SOARES,op. cit, p. 36-38: "[unlike] the previous alterationstte Treaties of the European Communities -
Single European Act and Treaty of Maastricht - tfudfowed from the political aim of the Member-Statin
introducing new specific objectives in the Europégagration process, the internal market and ithgles currency,
respectively, the Treaty of Amsterdam did not refwm the original political aim of giving a newnpetus to
European construction (...) The European politei&liation that preceded the opening of the conferetmat
elaborated the Treaty of Amsterdam dictated thergemee of two aspects that dominated the negatistian
institutional reform to prepare the European Urfmrthe challenges resulting from enlargement eoBhast; and the
difficult and fragile relationship between Europeategration and the citizens of the Member-Sté&t€kis Treaty
was adopted on the'bf May of 1999. Published in OJC 340 of 10.11.1997
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in accordance with the provisions of Article JHRereby reinforcing the European identity
and its independence in order to promote peaceyiseand progress in Europe and in the
world; Resolved to facilitate the free movementpefsons, while ensuring the safety and
security of their peoples, by establishing an aoéafreedom, security and justice, in

accordance with the provisions of this Treaty; Dmiaed to continue the process of the
creation of an ever close union between the peagléaurope, one in which decisions are
taken close to citizens, in accordance with thaqgiple of subsidiarity; It has been decided to
establish a European Union (.1.)This Treaty has, in a manner of speaking, resbbmme

of the "leftovers" bequeathed by Maastricht reldtethe affirmation of the European Union

in the international sphere as well as those tbatern a Common Foreign and Security
Policy. In this manner, the "Provisions relatinglte Common Foreign and Security Policy”
continue to be regulated by Title V, numericalldered (article 11 to 28 of the TEU), unlike

before (Title V, art. J to J-11 of the TEU).

In this context, some substantial alterations wieteoduced, such as: a) if we
compare N° 1 of art. J-1 of the TEU, which stafglse] Union and its Member-States shall
formulate and implement the Common Foreign and f&gcRolicy (...)", with the new
provision n°® 1 of art.11° as established by theafjreof Amsterdam "[the] Union shall
formulate and implement a Common Foreign and Sgciolicy”, we will notice that the
CFSP will henceforth be under the exclusive purvawhe Union, and that the Member-
States should actively support each other in atsyfitoyalty and mutual solidarity (n° 2 of
art.11 of the TEU); b) the CFSP's objectives remadésentially identical to what was
stipulated in n° 2 of art. J-1 of the TEU. Howewsame significant nuances were introduced,
such as: 1) instead of "safeguarding the commouegalthe fundamental interests and the
independence of the Union, just as establishea fitet paragraph of n°2 of art. 1 of the
TEU - the Treaty of Amsterdam introduces some nimnents, such as paragraph n° 1 of
art.11 of the TEU, "safeguarding the common fundaalevalues and interests, the
independence and integrity of the Union, in accocgawith the principles of the United
Nations Charter”; 2) instead of "the reinforcemefitthe security of the Union and its
Member-States, in all its forms, just as estabtishe paragraph two, n°2, art. J-1 of the
TEU”, the Amsterdam Treaty contemplates only "thanforcement of the security of the
Union, in all its forms — paragraph 2 of n° 1 4#.of the TEU”. The Union is thus regarded
as an ensemble and not as an entity at the mafdirember-States that are now comprised
by the Union itself; 3) the third paragraph of n8flart.11 of the TEU did not bring about a
substantial alteration if we bear in mind the thiraragraph of n° 2, art. J-1 of the TEU,
which states that "the maintenance of peace andethéorcement of international security
should be pursued in accordance with the principleshe United Nations Charter (...)
including those principles that concern the deliiogaof frontiers." Only those policies that
concern the delineation of frontiers were integtaiteto the CFSP policy orientations; c)
these add new juridical mechanistts the CFSP, whilst preserving preceding arrangesne

! See,Tratado de Amesterddo, Lisboa, ed. Assembleia gilitiea, 1998 and “Tratado de Amesterd&o y versione
consolidadas de los Tratados de la Unién Europda ka Comunidad Europea”, Biblioteca de Legislacsérie
Menor, Madrid, primera edicion, editorial Civitd998.

2 Vitorino, Anténio.: “(...) Did Amsterdam bring sonktéhg new? It made the decision-making process more
flexible by introducing the possibility of positiabstention, an institutional innovation, the resof which are yet
to be thoroughly evaluated, the creation of a ded¢aMr. CFSP, that is, of personathat centralises the visibility
of the Common Foreign and Security Policy and whigtsimultaneously, the Secretary General of thenCil of
the European Union and, in third place, and thésrseto be the most important aspect, it addedradio policy a
structured component of Security and Defence.”

In http://ec.europa.eu/archives/commission_199942@orino/speeches/230701_pt.pdf.

% Seearticle 12 of the TEU: "(the) Union shall proceeiihathe objectives enunciated in article 11: (ajiéfine the
principles and general orientations of Common fgreand security policy;(b) deciding on common sg&s; (c)
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We thus have: 1) Joint actions — “Joint actionslishadress specific situations where
operational action by the Union is deemed to beuired. They shall lay down their
objectives, scope, the means to be made availaktteetUnion, if necessary their duration,
and the conditions for their implementatidnl) Common positions — “Common positions
shall define the approach of the Union to a paldicmatter of a geographical or thematic
nature. Member States shall ensure that their matipolicies conform to the common
positions.? and; 1lI) Common strategies: this is the new jinadl mechanism that was
introduced by the Amsterdam Treaty and which agplfen "The European Council shall
decide on common strategies to be implemented éyJthion in areas where the Member
States have important interests in common; Comrtrategies shall set out their objectives,
duration and the means to be made available bytien and the Member States.”

The Amsterdam Treaty introduced, in a similar manmew provisions to the
voting rules of the Council. Despite the fact tlatuncil decisions continue to be made in
accordance with the unanimity rule, the Amsterdamaaly introduced a new exception
clause based on the principle of "constructive eaiigin"; “(...) any member of the Council
may qualify its abstention by making a formal deadi®n under the present subparagraph. In
that case, it shall not be obliged to apply theisiea, but shall accept that the decision
commits the Union. In a spirit of mutual solidaritiie Member State concerned shall refrain
from any action likely to conflict with or impedenidn action based on that decision and the
other Member States shall respect its positfo®1i the other hand, the Amsterdam Treaty
also contemplates the possibility that the Coudeliberate by qualified majority voting
"when adopting joint actions, common positionsakirig any other decision on the basis of
a common strategy; [and/or] when adopting any dmtisnplementing a joint action or a
common position> except when a member of the Council manifest®jigosition to the
decision for important reasons that have to do witnational policy. In such cases, voting
will not be undertaken and the matter under evalnamay be submitted to the European
Council; d) with the adoption of the Amsterdam Tyeghe establishment of the role of "Mr.
CFSP and/or High Representative for Common Foregnad Security Policy" was,
unquestionably, the measure proposed by the Anasterfireaty that was most noticed by
the European public. "(The) Presidency shall regreshe Union in matters pertaining to
Common Foreign and Security Policy [being, therefoesponsible for the implementation
of the decisions that have been made [as well»gkessing in principle the position of the
Union at international organisations and confererjead, in such endeavours, assisted by]
the Secretary-General of the Council, which shedreise the duties of High Representative
for the Common and Foreign Security PoliéyThe Secretary “shall assist the Council in
matters coming within the scope of the common fprednd security policy, in particular
through contributing to the formulation, preparatand implementation of policy decisions,
and, when appropriate and acting on behalf of thenCil at the request of the Presidency,
through conducting political dialogue with thirdrpes." %, e) the possibility of the Union
undertaking, when necessary, CFSP agreements hiitth party states or international
organisations is one of the innovations introdutgdthe Amsterdam Treaty. “(...) the

adopting common action; (d) adopting common pasi#io(d) reinforcing the systematic cooperation agnon
Member-States in the formulation of policies."

! Seen® 1 of article 14° of TEU.

2Seeart. 15 of the TEU.

% Seene 2 of article 13 of the TEU.

4Seenc 1 of article 23 of the TEU.

5 Seen® 1 and 2° of article. 23° of the TEU.

© On the 18 of October of 1999, the first High Representatifehe Union for Foreign Affairs and Security, Mr.
Javier Solana Madariaga, takes office.

" Seen® 1° and 3° of article 18° of the TEU.

8 Seearticle 26° of the TEU.
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Council, acting unanimously, may authorise the Hezgy, assisted by the Commission as
appropriate, to open negotiations to that effeathSagreements shall be concluded by the
Council acting unanimously on a recommendation ftbemPresidency. No agreement shall
be binding on a Member State whose representativihé Council states that it has to
comply with the requirements of its own constitnib procedure; the other members of the
Council may agree that the agreement shall applyigionally to them.*

On the 28 of February of 2001, a fourth revision of the Tyeaf Romé is undertaken with
the signing of the Treaty of Nit&(...) Desiring to complete the process startedHsyTreaty

of Amsterdam of preparing the institutions of the&r@&ean Union to function in an enlarged
Union; Determined on this basis to press ahead thithaccession negotiations in order to
bring them to a successful conclusion, in accordanith the procedure laid down in the
Treaty on European Union, Have resolved to ameerdTikeaty on European Union, the
Treaties establishing the European Communitiescanthin related acts (...)*In practice,
the Treaty of Nice did not significantly alter prses relating to the CFSP. However, it
introduced three substantial alterations in whaiceons: 1) International Agreements in the
domain of the CFSP. Hence, instead of the rulenafhimity demanded by article 24 of the
TEU, which concerns the signing of internationateggnents: “When it is necessary to
conclude an agreement with one or more States ternational organisations (...) the
Council, acting unanimously, may authorise the Hegxy, assisted by the Commission as
appropriate, to open negotiations to that effeathSagreements shall be concluded by the
Council acting unanimously on a recommendation ftbenPresidency (...)." The Treaty of
Nice, more specifically paragraphs n° 2 and n° 8rbP4 of the TEU, made it possible that,
in certain circumstances, agreements be undertakdradopted through qualified majority.
“The Council shall act unanimously when the agre@mevers an issue for which unanimity
is required for the adoption of internal decisioyen the agreement is envisaged in order
to implement a joint action or common position, @auncil shall act by a qualified majority
in accordance with Article 23(2)"; 2) The Politicdbmmittee, as stated in article 25 of the
TEU. This committee will henceforth be known asift@l and Security Committee and, in
essence, it retains the same functiortdowever, “within the scope of this title, this
Committee shall exercise, under the responsibiitythe Council, political control and
strategic direction of crisis management operatiohBe Council may authorise the
Committee, for the purpose and for the durationao€risis management operation, as
determined by the Council, to take the relevantgi@es concerning the political control and
strategic direction of the operation (...)"; 3) Rerced Cooperation shall henceforth be
included in the CFSP's scope and “(...) shall beediat safeguarding the values and serving
the interests of the Union as a whole by asseitsmgdentity as a coherent force on the

! Seearticle 24° of the TEU.

2 This Treaty was adopted on thHédf February of 2003. Published on OJC 80 of 1Q0G®1.

% Soarespp. cit, p. 43-44: “[the] intergovernmental conferencattled to the adoption of the Treaty of Nice had, i
comparative terms, the most limited political agendn truth, the objective of this intergovernménta
conference was to deal with matters that the MerSitetes had not been capable of resolving at the &f the
conclusion of the Treaty of Amsterdam, but whickeythdeemed pertinent to the forthcoming negotiations
concerning the institutional reforms that had toirnplemented prior to the enlargement of the El@, gb-called
"Amsterdam leftovers" (...) [in practice, Nice paepd the European Union, at the institutional lefel future
enlargements]”.

4 SeeTratado de Nice — Reviséo dos Tratados Europeugpres@ntacdo Comparada, Lisboa, ed. Assembleia da
Republica, 2001, and also

http:/iwww.fd.uc.pt/CI/CEE/pm/Tratados/Nice/tratadte-f.htm.

® Seearticle 25° of the TEU: "Without prejudice to Aftic207 of the Treaty establishing the European Conity,

a Political and Security Committee shall monitoe thternational situation in the areas coveredhgydommon
foreign and security policy and contribute to trefimition of policies by delivering opinions to tt@ouncil at the
request of the Council or on its own initiativeshall also monitor the implementation of agreelicpes, without
prejudice to the responsibility of the Presidencg the Commission.”
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international scene. It shall respect: the priresplobjectives, general guidelines and
consistency of the common foreign and securitygyoéind the decisions taken within the
framework of that policy; the powers of the Eurapgaommunity, and the consistency
between all the Union's policies and its exterusiviies."™

However, this capacity for reinforced cooperatian only be applied in the implementation
of a common policy or position and never upon daoast that have military or defence
implications?

IV. The CFSP in the Constitutional Treaty

On the 28 of June of 2003, at the European Council of Skkhithe Treaty
Project that instituted a Constitution for Europaswpresented. On the 2&f October of
2004, it is signed, in Rome, the Treaty that esthbk a Constitution for Eurofdt should
be emphasised that this treaty is neither a ravisfothe Treaty of Rome nor a revision of
any other treaty. It is an autonomous Treaty cagzkad inicioto be applied in Europe with
an unlimited validity (art.IV-446 of the CT). Howew it has not yet come into placeue to
the fact that the period of ratification, by themieer state’ is ongoing, notwithstanding the

! Seearticle 27°-A and 27° of the TEU.

2 Martins, Ana Maria GuerraCurso de Direito Constitucional da Unido Europe@oimbra, ed. Almedina, 2004,
p.177 “(...) [the] main innovations concerning theSEHare not mentioned in the Treaty of Nice siney tlvere
undertaken at its margins. In truth, the EuropeanCil of Nice approved the establishment of openal
structures for crisis-management — the Political 8acurity Committee, the Military Committee and turopean
Union Military Committee, which, in practice, funmb since the year 2000.”

% SeePreface of the Treaty Project that institutes asBitution for Europe, published by the Publicati®fice of
the European Communities, 2003: “[having] realitfeat the European Union found itself at a cruaiacjure of its
existence, the European Council met in Laeken (Beiyyon the 1% and 1% of December of 2001 convoked the
Convention on the Future of Europe [for the sectime in the History of Europe, Europeans are callpdn to
deliberate on their future. The first time this paped, as noted earlier, was at the Congress afidjag 1947].
This Convention was entrusted the responsibilitjoofulating proposals on three subject-mattersgproximate
citizens to the European project and institutiaasstructure political life and transform the Eueap political space
into an enlarged Union; to transform the Union iatstabilising factor and reference point in thes meorld order
(...) The Declaration of Laeken raised the questibknowing whether the simplification and re-struatg of the
Treaties should not open the way for the adoptfom @onstitutional text. The Proceedings of the vemrion led to
the elaboration of a project Treaty that instituide€onstitution for Europe that was consensualbepted in the
plenary session of the 13f June of 2003". (This was the text that was @mésd at the European Council of
Salonika).

4 SeePreamble of the Treaty that establishes a Coristitdior Europe, Luxembourg, Published by the Puattikims
Office of the European Communities, 2005, p.10:dWing inspiration from the cultural, religious ahdmanist
inheritance of Europe, from which have developeduhiversal values of the inviolable and inaliepaights of the
human person, freedom, democracy, equality andrukee of law, Believing that Europe, reunited aftstter
experiences, intends to continue along the pathiwfisation, progress and prosperity, for the gaafdall its
inhabitants, including the weakest and most degritteat it wishes to remain a continent open tauca| learning
and social progress; and that it wishes to dedpedémocratic and transparent nature of its plifdicand to strive
for peace, justice and solidarity throughout theléyoConvinced that, while remaining proud of theivn national
identities and history, the peoples of Europe atmhined to transcend their former divisions amdted ever
more closely, to forge a common destiny; Convintteat, thus ‘United in diversity’, Europe offers thehe best
chance of pursuing, with due regard for the righiteach individual and in awareness of their respimlities
towards future generations and the Earth, the greature which makes of it a special area of humhape;
Determined to continue the work accomplished witthie framework of the Treaties establishing theopean
Communities and the Treaty on European Union, tspeng the continuity of the Communiacquis Grateful to
the members of the European Convention for haviegared the draft of this Constitution on behalftaf citizens
and States of Europe (...).”

® Seenc 2 of article IV-447 of the CT: “This Treaty shahter into force on 1 November 2006, provided tibthe
instruments of ratification have been depositedfailing that, on the first day of the second niofdllowing the
deposit of the instrument of ratification by thetlaignatory State to take this step.”

® This Treaty, which establishes a Constitution Farope, in order to enter into force, must be iedifoy all
Member-States. Until the present time, only fifte#ates have ratified it (Germany, Austria, Belgiu@yprus,
Estonia, Greece, Hungary, Italy, Lithonia, Lithumriuxembourg, Malta, Slovakia, Slovenia, and Spainilst two
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fact that it may not be ratified in its current for as the refusals of France and the
Netherlands show.

The Constitutional Treaty eliminated the structaféhe three pillars enshrined by
the Treaty of Maastricht and which proceeded, wiight alterations, to Amsterdam and
Nice. In what specifically concerns the Common kgrePolicy and Security(CFSP), the
Constitutional Treaty maintained a policy of contiy, without great ruptures, lacking
courage and with few substantial alterations. Hetice Foreign Policy of the Union is
regulated in Part I, Title lll (Union Competencesyticle I-16 (Common Foreign and
Security Policy), Title V (Exercise of Union Compate), Chapter Il (Specific Provisions),
art. 1-40 and in Part Il (Policies and Functioninfj the Union), Title V (The Union’s
External Action), Chapter | (Provisions Having GexieApplication), articles 111-292 and
article 111-293 and Chapter Il (Common Foreign abelcurity Policy), section 1 (Common
Provisions), of articles 111-294 until article 1808 and section 3 (Financial Provisions),
article 111-313.

It is with this legal mechanism, now unified, thla¢ European Union reiterates the
postulate that its foreign policy in the internatib sphere has as its fundamental pillars the
principles that presided " its own creation, depelent and enlargement, and which it seeks
to advance in the wider world: democracy, the ofle&aw, the universality and indivisibility
of human rights and fundamental freedoms, respachfiman dignity, the principles of
equality and solidarity, and respect for the ppies of the United Nations Charter and
international law.? In addition, it reinforces/amplifies its objectieespecially if we
compare them with the previously announced priesiglf Maastricht (n°® 2 of article J-1 of
the TEU) and with those enshrined at AmsterdamNind (n° 1 of art.11 of the TEU).

Hence, it is competence of the Union to "define podsue common policies and
actions, and shall work for a high degree of coafien in all fields of international relations,
in order to: (a) safeguard its values, fundamemtdrests, security, independence and
integrity; (b) consolidate and support democraty tule of law, human rights and the
principles of international law; (c) preserve peageevent conflicts and strengthen
international security, in accordance with the mggs and principles of the United Nations
Charter, with the principles of the Helsinki Finatt and with the aims of the Charter of
Paris, including those relating to external bordéa¥ foster the sustainable economic, social
and environmental development of developing coestnvith the primary aim of eradicating
poverty [we should underline that this new aimaisdable. However, we shall see if it was
not included with the sole purpose of closing tloeders of the Union]; (e) encourage the
integration of all countries into the world econgmgcluding through the progressive
abolition of restrictions on international tradé) lelp develop international measures to
preserve and improve the quality of the environmamd the sustainable management of
global natural resources, in order to ensure swetéé development; (g) assist populations,
countries and regions confronting natural or mamlenaisasters; and (h) promote an
international system based on stronger multilatecaloperation and good global
governance?

Member-States (France on thé"2% May of 2006 and the Netherlands on tRefl.June of 2006) have voted no in
their respective referendums.

! MORENO, op. cit, p. 829-830: “[The] CFSP had and has preservedra peculiar nature due to the fact that
foreign policy is a delicate matter for Member-8gatEven though the Constitution has formally elaéd the
three-pillared structure instituted at Maastrialihich made the CFSP an intergovernmental pillag, dbcision-
making process is still characterised by the primafcstates that have preserved their veto powersadst policy
deliberations whilst the supranational institutiehshe Commission, the Court of Justice and Padrm have
remained in the margins with regard to their usoahpetencies.”

2 Seen° 1 of article.l1-292 of the CT.

% Seenc 2 of article 111-292 of the CT.
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In order to rigorously implement these aims, theodhshall: a) strive for the
coherence of the diverse policy domains in its mwtkeactions and between these and other
policies of the Union (n° 3 and n° 4 of art.I-4@an? 3 of the art.111-292); b) to formulate and
implement a common foreign and security policy thatends to all domains of foreign
policy and security (n° 1 of the art.l11-294); o)itlentify? interests and strategic objectives of
the Union, consulting, for that end, regularly witke European Parliament on the principal
aspects and fundamental options of a common foraigihsecurity policy (n° 2 of art.l-40, n®
8 of art.I-40 and n°® 1 of art.llI-293); and d) tepport actively and without reservations a
common foreign and security policy, in a spiritlofalty and mutual solidarity (n°® 2 of
art.111-294) (among Member-States, in the idenéifion of matters of general interest and in
achieving a growing degree of policy convergencergrtheni (n°1 of art. 1-40),

As we mentioned, the treaty that establishes at@otign for Europe did not bring
about, in reality, noticeable progress in the donwmdithe CFSP, although it introduced some
"innovative" measures and others that, in our viarg, regressive. We shall endeavour here
to present some of them in synthetic form: 1) numbef art. 1-3 of the Constitutional
Treaty mentions that “in its relations with the widworld, the Union shall uphold and
promote its values and interests." We agree fiiit the Union should divulge throughout
the world its values "of respect for human dignftgedom, democracy, equality, the rule of
law and respect for human rights, including théntsgof persons belonging to minorities.
These values are common to the Member States iacietg in which pluralism, non-
discrimination, tolerance, justice, solidarity aeglality between women and men pretail

However, we disagree completely that the Union Eh@allow the same steps as its
"American counterpart” in divulging and promotirtg interests throughout the world. We
embrace the thesis that this factor is the diradtmost significant cause of insecurity in the
World. Some states constantly seek to expand thmarests, sometimes completely
forgetting the interests of other States. In effea share the position that all state interests
supported by the values of the Union are legitim@)eart. 1-7 of the CT confers on the
Union a juridical status equal to that of StatasisTEuropean Union becomes then a subject
of international law and probably "one day it [mdygve a seat on the Security Council of
the United Nations, side by side with the othette®tA In addition, the European Union has
the exclusive competence to undertake internatiagedements when a legislative act of the
Union requires it and when it is necessary, in otdegrant it the possibility of exercising its
internal competence, that is, liable of affectimgnmon rules or altering their sc8p8) the
European Union shall henceforth have competenevéry domain of foreign policy, in
matters pertaining to security and in the gradaahfilation of a common defence policy. In
this ambit, Member-States, in addition to suppgrtattively and without reservations the

! Council, Commission, European Parliament, Minisfer Foreign Affairs and Member-States.

2 The European Council.

% Seen° 5 and 6 of article 1-40 of the CT: “Member 8tshall consult one another within the Europeam@iband
the Council on any foreign and security policy essuhich is of general interest in order to deteeréncommon
approach. Before undertaking any action on thermatéonal scene or any commitment which could aftbe
Union's interests, each Member State shall cotiselbthers within the European Council or the CduiMember
States shall ensure, through the convergence wfabgons, that the Union is able to assert iterests and values
on the international scene. Member States shall shotual solidarity. European decisions relatinght® common
foreign and security policy shall be adopted by Hugopean Council and the Council unanimously, piéae the
cases referred to in Part Ill (...)".

4 Seearticle I-2 of the CT.

° Antunes, Manuel Lobo. “Notas sobre a politica edee de seguranca comum no projecto de tratado
constitucional”, inEuropa Novas FronteirasA Constituicdo Europeia: que novas perspectivampm Unido
Europeia?”, n® 13/14, Cascais, ed. Principia — e Informacgéo Europeia Jacques Delors, 200BL (.

® Seen®2 of art.I-13 of the CT.
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common foreign and security policy, should refriom any undertaking that is contrary to
the interests of the Union or that is likely to enaine thent. This is not an innovative
measure; however it expands the purview of the i@ Union to other domains, such as
the gradual formulation of a common defence polisfich may lead to an effective
common defence. The common security and defenceyp@CSDP) shall be developed
within the scope of the CF&Rhus being its corollary; 4) the flexibility clae, addressed in
n° 1 of art. 18 of the CT is one of the other retiohary measures; it states that “If action by
the Union should prove necessary, within the fraorévef the policies defined in Part 111 [it
should be noted that the Common Foreign and SgcRBaticy is addressed in Chapter II,
Title V, Part 11l of the CT] to attain one of théjectives [n°2 of the art.111-292 of the CT] set
out in the Constitution, and the Constitution hag provided the necessary powers, the
Council of Ministers, acting unanimously on a preglofrom the European Commission and
after obtaining the consent of the European Padigmshall adopt the appropriate
measures." The inclusion of the "flexibility clalisis, undoubtedly, the lever that the
European Union needed to autonomously foment ndigig® within the scope of common
foreign and security policies; 5) the establishmarthe Union Minister for Foreign Affaits
is, unarguably, the most significant measure intoedl by the Constitutional Treaty (CT) to
the CFSP. The Union Minister for Foreign Affairs ase of the Vice-Presidents of the
Commission and is appointed by the European Coumgciljualified majority, with the
agreement of the President of the Commission. Thigister is responsible for the
implementation of the Common Foreign and Securitjyich (CFSP), as well as of the
Common Security and Defence Policy (CSDP); he/stsy mresent proposals for the
formulation of these policies (CFSP and CSDP), rieuee the coherence of the external
action of the Union, implementing these policies lwehalf of the Cound utilising the
national and Union policy for these purpo3ds.addition, the Union Minister for Foreign
Affairs represents the Union in matters pertainimgcommon Foreign Policy and Security
(CFSP) as well as engages in political dialogué witrd parties on behalf of the Union and,
moreover, expresses the position of the Union iterimational organisations and
conference§. The Common Security and Defence Policy provides thion with an
operational capacity based on civilian and militamgans, which may be employed in
foreign missions with the aim of insuring peacegirg, the prevention of conflicts and the
reinforcement of international security, in accorck with the principles of the United
Nations Chartér 6) the "typification of the juridical measuresogtied in the ambit of CFSP
and bestowing upon them a status equal to that edsores adopted in other policy
domains® is another innovative measure introduced withatieption of the Constitutional
Treaty. Thus, "[in order to] exercise the competsnof the Union, the institutions use
juridical mechanisms in accordance with Part Ilinjdh Policies and Internal Actions),
European law European framework-lay European regulatidn European decisidn

! Seen® 1 and 2° of article I-16 of the CT.

2 seencl of article I-41 of the CT: (Specific provisiorsating to the common security and defence pplighe
common security and defence policy shall be argmatepart of the common foreign and security policy

% Seearticle 1-28 of the CT.

4 Seearticle I-28 of the CT.

®Seen°4 of article I-40 of the C.T “Specific provisiorslating to common foreign and security policy.”

® See. n°3 of article 111-296 do CT.

" Seen®l of article I-41 of the CT.

8 Antunes,op. cit, p.110.

° “European Law - is a legislative act of generadrelater. It is obligatory in all its aspects anckdily applicable to
all Member-States.”

0 “Eyropean framework law - is a legislative acttthimds the Member-State to which it is appliedhwitgard to
the objective to be attained leaving, however h®niational governments the choice of the form raedns of its
implementation.”
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recommendatiorisand reports" 7) the inclusion, in the Constitutional Treatyf the
"solidarity clause™ is another measure that should be commended diven it will
contribute to the real cohesion of efforts and nsaarthe combat against insecurity and/or in
the case of a natural or man-made disaster; 8paissibility of Member-States instituting
reinforced cooperati6namong themselves in the domain of CFSP is anath&worthy
measure. Notwithstanding the aforementioned, théotJrcould progress further in this
domain, namely, in the application of this practicemilitary and defence affairs (art.l-44
and n® 1 and 2 of art. 419 and n° 3 of art. lll-422he CT); 9) the inclusion of the "good
neighbourhood rule" in the Constitutional TreatyTjds another measure that must be
lauded given that threats to security often emafrat@ neighbouring countriés10) the
adoption of new juridical instruments for the CF@#en that “the Union shall conduct the
common foreign and security policy by: (a) definitige general guidelines; (b) adopting
European decisions defining: (i) actions to be utadken by the Union; (ii) positions to be
taken by the Union; (iii) arrangements for the iempentation of the European decisions
referred to in points (i) and (ii); (c) strengthegisystematic cooperation between Member
States in the conduct of polic§."In practical terms, the preceding juridical metbms
(common positions, common actions and common sfiege are reformulated in more
"European"” terms thus instituting six new juridicagéchanisms: ) General Orientatidnis)
European Decisidfl on Actiort to be implemented by the Union; 1Il) European Basi on

! “European regulation - is a non-legislative actgeheral character intended to implement legistativts and
certain provisions of the Constitution. It can eittbe obligatory in all its aspects and directlplagable to all
Member-States or it can bind the state to whidls #&pplied as to a particular objective leavingwéweer, to the
national states the choice of the form and of tkams of its implementation.”

2 “European decision - is a non-legislative act tisabbligatory in all its aspects. It is only okgigry to its
addressees.”

% “Recommendations and reports are not binding.”

“ Seen°l of article 1-33 of the CT.

® Seeparagraphs a) and b) of n°1 of article 1-43 of @& “The Union and its Member States shall acttjgiin a
spirit of solidarity if a Member State is the olijedf a terrorist attack or the victim of a natumal man-made
disaster. The Union shall mobilise all the instratseat its disposal, including the military res@mgenade available
by the Member States, to: (a) prevent the terrohistat in the territory of the Member States; ecotdemocratic
institutions and the civilian population from amyrorist attack; assist a Member State in itsteyj at the request
of its political authorities, in the event of arteist attack; (b) assist a Member State in itstty, at the request of
its political authorities, in the event of a natlwaman-made disaster.”

¢ SeeParagraph 2 of n°1 of article 1-44 of the CT: “Enbed cooperation shall aim to further the objestivéthe
Union, protect its interests and reinforce its gnétion process. Such cooperation shall be opemtime to all
Member States, in accordance with Article 111-418.”

" Seel and 2 of article 1-57 (The Union and its neighisyu“The Union shall develop a special relatiopshith
neighbouring countries, aiming to establish an afgaosperity and good neighbourliness, foundethervalues of
the Union and characterised by close and peacefations based on cooperation. (...) the Union gayclude
specific agreements with the countries concernéés& agreements may contain reciprocal rights hligations
as well as the possibility of undertaking actistigintly. Their implementation shall be the subje€ periodic
consultation.”

8 Seen° 3 of article 111-294 of the CT.

® Seen°l of article 111-295 of the CT: “The European il shall define the general guidelines for tioenmon
foreign and security policy, including for mattersth defence implications. If international devetopnts so
require, the President of the European Council slealvene an extraordinary meeting of the Europ@anncil in
order to define the strategic lines of the Unigoicy in the face of such developments.” Thishis procedure that
replaced the common strategies.

1% |n this regard, the European Council and the Cibafidinisters have, as a rule, adopted Europeggisibns by
unanimity (n°1 of article 111-300 of the CT), exgeng their views when solicited by a Member-Statdy a
proposal of the Union Minister for Foreign Affaios of the latter with the support of the Commiss{article 1-40,
n°6); “European decisions of the European Councihe strategic interests and objectives of theobshall relate
to the common foreign and security policy and teeotareas of the external action of the Union. Sietisions
may concern the relations of the Union with a sjecbuntry or region or may be thematic in apptoathey shall
define their duration, and the means to be madiabl@by the Union and the Member States.” (Paplgr2 of n°1
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a PositioA to be adopted by the Union; IV) Rules of Implenagion of a European Decision
on an Action to be implemented on the position ¢ ddlopted. European decisions are
adopted by the Council, deliberating in accordanithe the rule of unanimity, except in the
four situations established from paragraph a) toofdp° 2 of the article 111-3000f the
Constitutional Treaty. However, any member of thmuixil that refrains from the voting
procedure can qualify its abstention with a formatlaration. In this case, the abstaining
Member-State is not obliged to apply the Europea&tision but should nonetheless
recognise that it is binding upon the Union. Asoasequence, this Member-State must not
act in a manner that contradicts or hinders thmaaif the Union. The other Member-States
shall respect its positich.\V) Systematic cooperatiBramong Member-States; and, VI)
International Agreements “The Union may concludesagients with one or more States or
international organisations in areas covered by @iapter® because the Union already
benefits from the status of a juridical enfjtg1) the establishment of a European External
Action Service (EEAS) is another innovative measintoduced by the Constitutional
Treaty. The inclusion of this service will, in tlshort term, enable the European Union to
develop a diplomatic corps service similar to thobsovereign states. The Union Ministry
for Foreign Affairs is assisted by this servicethie exercise of its competences. The EEAS
works in collaboration with the diplomatic servic#ghe Member-States and is composed of
functionaries from the General-Secretariat, theoRean Council, the European Commission
and by personnel from the national diplomatic sssithat is appointed to serve at the
European lev8j 12) institutional cooperation between the dipltimamissions of the
Member-States and the delegations of the Uniontierocountries and at international

of article 11-293 of the C.T.); In essence, theeth modalities of European decisions have repléitegrevious
common positions and actions.

1 Seen® 1 and 2 of article 11I-297 of the CT. “Where timernational situation requires operational actiyy the
Union, the Council shall adopt the necessary Ewaomkecisions. Such decisions shall lay down theabbes, the
scope, the means to be made available to the Uifinacessary the duration (...). The Europeansitats referred
to in paragraph 1 shall commit the Member Stateékerpositions they adopt and in the conduct af tetivity.”

2 Seearticle 111-298 of the CT: “The Council shall adotiropean decisions which shall define the appra#éthe
Union to a particular matter of a geographical leenbatic nature. Member States shall ensure that iagonal
policies conform to the positions of the Union.”

3 “By way of derogation from paragraph 1, the Colrstiall act by a qualified majority: (a) when adopt
European decisions defining a Union action or pmsion the basis of a European decision of the jigan Council
relating to the Union's strategic interests ancedjes, as referred to in Article 111-293(1); (hen adopting a
European decision defining a Union action or position a proposal which the Union Minister for FgneAffairs
has presented following a specific request to hirhey from the European Council, made on its owtiative or
that of the Minister; (c) when adopting a Europeéacision implementing a European decision defirangnion
action or position; (d) when adopting a Europearisien concerning the appointment of a specialesgntative in
accordance with Article 111-302. [However, note thi a member of the Council declares that, faavand stated
reasons of national policy, it intends to oppose ddoption of a European decision to be adopted fualified
majority, a vote shall not be taken (...).”

4 Seen°l of article 111-300 of the CT.

® Seenc 2 of article 111-294 of the CT: “The Member Statshall support the common foreign and securitigyo
actively and unreservedly in a spirit of loyaltydamutual solidarity. The Member States shall wargether to
enhance and develop their mutual political soligaThey shall refrain from any action which is tramy to the
interests of the Union or likely to impair its effareness as a cohesive force in internationatiogls.” N° 1 and 2
of art. 111-305: “Member States shall coordinatesithaction in international organisations and derimational
conferences. They shall uphold the Union's positionsuch forums. The Union Minister for Foreigrfeifs shall
organise this coordination.

In international organisations and at internatior@iferences where not all the Member States fzate& those
which do take part shall uphold the Union's posgid(...) Member States represented in interndtimmggnisations
or international conferences where not all the Mentitates participate shall keep the latter, a$ agethe Union
Minister for Foreign Affairs, informed of any mattef common interest.”

® Seearticle 111-303 of the CT.

" Seearticle I-7 of the CT.

8 Seen°3 of article 111-296 of the CT.
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organisationsis an established practice that, in our view, Veild, in the short-term, to the
establishment of a EU diplomatic corps; 13) thariicing of CFSPby the operational and
administrative expenses and by the European Unidgét is another measure that should be
commended. Indeed, a Common Foreign and SecuritgyPthat lacks budgetary support
and satisfactory means is not viabldowever, all expenses related to operations thae h
military or defence implications are left out obtbudget, as well as those that the Council
decides to exclude.

Conclusions

Member-States must definitely become aware of #u that their progress in the
European Union is not and will never be uniformédese "[each] state, like any other state,
is a sovereign political entity. However, differescbetween states, from Costa Rica to the
[ex] Soviet Union, from Gambia to the United Stdfesm Portugal to Cyprus] are immense.
States are similar but they are also different, imile corporations, apples, universities and
persons. When we compare two or more objects ofdnge category, we presume that they
are not similar in all respects but only in sones Inot possible to find two identical objects
in the world and, yet, this does not mean thataibjeannot be compared and combined in a
useful manner®

Thus, "united in diversity", we can all move fordaffectively in the midst of the
European Union, combining efforts, policies andfeans or, should this be the interest of
some Member-States, to move towards a "EuropeCatte" and/or "of variable geometry",
in some societal sectors, for instance, CDSP, EaopConstitution, and/or in other
uniformed specific policies in detriment of harmsed policies. The European Union should
provide the legal mechanisms that will enable swelnforced cooperation(s) to be
implemented and extended in the midst of the Elanpénion.

The virtues of these policies will become evidenthie European Union due to their
own merit and not by legislative decree. The Menrfhtates and the European population
must identify with these new policies. Today, itiadent that we are part of the European
Union and there is not a single European Statehhatdoubts concerning the usefulness of
its adhesion. However, we cannot forget that in11%ere were only six Member-States
embracing the European project. Today we are twseten Member-States and it is
possible that this number increases as a conseguédribe several adhesion requests. What
has changed? Nothing, we suppose, except that uhgp&an project has succeeded and
consolidated itself on account of its own merit airtues. Thus, we also hope that the same
will happen with regard to the domains of the ComrRareign and Security Policy and the
Common Security and Defence Policy.

Presently, it is evident that the "incapacity of thU to speak with one voice in
important international matters is not only a pcdit problem but also a security problem.
The EU may have succeeded in modifying some ofahagn policy decisions of the Bush
administration had it been able to speak with ooieer The Americans succeeded in their
objective of dividing [into "new" and "old" Europes stated by the American Secretary of
Defence, Donald Rumsfeld, in accordance with thé strategy "divide and rule"] the
European Nations into opposing camps. Yet, in ithe finalysis, this strategy proved to be a

! Seenc1 of article 111-301 of the CT.

% Seen®l and 2 of article 11-313 of the CT.

% Machado,op. cit, p.19: “(this) situation reminds me of what a @an diplomat said in 1998 about the CFSP:
“Much diplomacy, considerable sums of money busaldiers”, in, Wolfgang Ischinger, “Die GemeinsafeBen

— und sicherheitspolitik nach Amesterdam — Prari$ Berspektiven”, 1998, p. 4.”

4 Waltz, Kenneth N.: “Teoria das Relagfes Internaais/, Lisboa, 12 ed. Gradiva, 2002, p. 136.
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defeat for both the United States and EurdpEherefore, in the current geopolitical context,
in which new threats (natural and/or human) prodife throughout the world, a weak

Common Foreign and Security Policy (CFSP), andfotimexistent” Common Security and

Defence Policy (CSDP), is not only a problem of Member-States and/or of the European
Union. It is a global problem with tremendous repesions for citizens. As Samuel P.
Huntington wrote "[in this] new world, local poli§ is characterised by ethnicity and global
politics is that of civilisations. Superpower rikalis thus replaced by the clash of
civilisations. In the new world, the most generdisimportant and dangerous conflicts will
not take place between social classes, rich and goub other economically defined groups,
but rather between peoples that belong to diffeceitural entities. Tribal wars and ethnic

conflicts will take place within the civilisatio$.To understand this reality is to safeguard
the archetype of international security.
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Abstract

Over time the institution of marriage in Islam hagsffered very important and
major changes in an effort to be in line with modéagislation and the new social norms of
coexistence in the world in general and especiaith those of the Eastern world. For this
reason, | think that the topic of this work is fiasting and is worth our attention, is worth
being thoroughly researched.

Key words: Koran/Quran, Muslim, Testimony of Faith, Dowry, ©atf anathema.

Introduction

Muslims are now about one fifth of the world popiola. The Organization of the
Islamic Conference comprises 57 countries, 22 dtlwforming the Arab League. Mutual
understanding is essential to avoid the aggravatibthe confrontation between the Muslims
and the Western world. To reach such an understaniiis essential to know Muslim law,
which has been governing the Muslim mentality agltalviour for fourteen centuries.

Concepts and general aspects of a marriage

The Muslim law conceives marriage a<ivil contract signed between the future
husband and the legal guardian of the future wiifethis contract the husband states that he
agrees to pay a sum of money, a ‘dowrto his wife.

For that contract to be valid the following are ded:

» there should be no impediments to marriage

» to have the consent of the determined people

» the dowry to be ready

» the legal formalities to be done
The impediments to marriage are of two types:

* permanent Kinship by blood or marriage, having been breast-fgy the same
woman, consummation of marriage during the perialled idda, oath of
anathema)

« temporary(mixed religion, polygamy, kinship among the samsbhnd’s wives,
idda, triple repudiation).

Several things draw our attention to some of thpediments to marriage. First,
marriage is not possible with a wide range mbhibited people(maharim) including their

! Koran
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ascendants and descendants and their wives, teeaigl the descendants of their sisters and
brothers, aunts, the ascendants’ sisters and ahatsjother-in-law and her descendants.

Two cousins can marry, but two children who haverbbreast-fed by the same
woman cannot; nor can the man marry the woman whashb-fed him or her relatives. It is
forbidden the simultaneous marriage with two wométo are blood-related or kinships or
‘milk-sisters™.

The Muslim law gives special attention to the ‘wlithwal of continence’, called
idda — related to establishing the paternity ofhdd¢ subsequent to a previous marriage,
period that lasts four months and ten days whenaitian must refrain from any sexual
contact in order to avoid the ‘parties’ confusioim, other words, in order to be able to
determine the true father of the child who is toblen. It is, however, a moral obligation,
respect for the deceased’s memory, a kind of magrrecause this period of continence is
also imposed on the widow, even if the marriage m@sconsummated. If, ignoring the ban,
the marriage is consumed during this period ofiabste; the woman is forever prohibited
to the man who had committed the sin.

The ‘Oath of anathemias a formula that calls God's wrath against tluiléerous
woman, which means not recognizing the paternityhto child who is to be born and an
irrevocable divorce.

Regarding the temporary obstacles: in Islamic i@ligthe ‘mixed religion’ is an
obstacle only under certain conditions:

* marriage of a female Muslim is not allowed with @nfMuslim, but the
marriage of a male Muslim with a woman belongingte of the revealed
religions Christian and Jewish religions

e the marriage between a male Muslim with a womaonghg to one of
polytheistic religions is not allowed.

A Muslim can not marry a woman married to anothecause a female Muslim can
have only one spou$eBut a male Muslim can have two, three or fouresivnot more than
four at a time. The marriage with a fifth womamat possible: CAUTION! It is a temporary
barrier because one of the four places may becawany by divorce or death.

It is not allowed marriage with a person during ttemtinence or with a person
repudiated three times. Regarding the necessaeobior getting married, it mainly refers
to the legal guardian, but it may refer, underaiartonditions, to the persons who will get
married.

The legal guardian is, first of all, the father,oMban exercises his right of restraint
(jabr)* on his son until his son reaches puberty and srdaighter until her first marriage.
With the exception of the period when one or bdthhe spouses to be still have a legal
guardian (the father or other guardiamwali®), the interested parties must give their direct
consent. Guardianship is designed as a means tefiction of the person who has a guardian,
so it may be exercised only in that person’'s saokerest. Children can be married, on
condition the guardians agree with each otherctmsumption of the wedding taking place
when the two spouses reach the legal age.

Giving dowries fhahr,sadaf) is a prerequisite for marriage: it is forbidderyan
agreement between the parties to refuse the ddwigeneral, the dowry should be real, not

! 1dem.

2 Nadia Anghelescuntroducere in islamEncyclopaedic Publishing House, Bugtirel 993, p. 39.
% www.femeia-musulmana.blogspot.com.

“ seeKoran.

®ldem.

® Ibidem.
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symbolic, to belong entirely to the woman; the wonia supposed to have no personal
dowry from her parents. The husband has no righleimand the consummation of the
marriage before paying the dowry, in whole, or esvipusly established by contract. The
woman:
e is entitled to the full dowry if the marriage wasnsumed or even if the
husband dies before the consumption
e is entitled to half of the dowry if the marriage déssolved before the
consumption
e is not entitled to the dowry when the marriagarisulled.

Conditions for ending a marriage

For ending the contract represented by marriageessimple formalities are
necessary.

> both parties’ consent is required and there musivbewitnesses.

> the two witnesses must be free sane male Muslims.

> the hanefifritual admits one of the two male witnesses to be reglége
two women.

Modern codeSadd to this administrative formalities relatedthe act, i.e. the
contract of marriage.

Marriage involves rights and duties of the spousesnutual debts, such as
cohabitation, mutual respect and affection, inhaige rights, rights on the children resulted
from the marriage and rights of each party.

The wife is entitled to:

» maintenance (food, clothes, housing, medical care)

> right to equal treatment as the other wives in gaigy case

> the right to visit her parents and welcome them

» freedom to manage her property and goods withauhibgband’s control.
The husband is entitled to ask from his wife:

> loyalty

» submission

> breastfeeding their children

> to take care of the home

> respect for his father, his mother and his clotsiwes.

It should be noted that, according to the Muslimwv,lsspouses have complete
separation of property/goods.

Dissolving a marriage

This occurs either due to a party’s death or digoRegarding divorce, there is, on
the one handrejection which occurs at the husband’s initiatialéq), and, on the other
hand,properdivorce (tatlig sau tafriqg, pronounced by cadmium, at the request of the man
or the woman.

1. Repudiation: It can happen only after the marriages consumed and
leads to the separation of the spouses during dméinence period: during this period,
repudiation can be revoked. If not revoked, a fertperiod of separation follows, after
which the separation is final. If the husband staethird repudiation after two successive
ones, he can not marry that woman unless the dissol of another marriage legally
contracted by the woman and after its consumptidthough the solution is not very

! Nadia Anghelescugp. cit, p. 47 and the others.
2Koran.
% www.femeia-musulmana.blogspot.com, see more abloatya
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2. orthodox, the husband may state three times, oter ahother, the
repudiation formula, thereby rendering a final feef, even without observing the
temporary separation periods during which recaadin can take place.

3. Proper divorce: It is pronounced by the judge iérthis an oath of
anathema’ when the physiological conditions for the constiowp of marriage are not
accomplished or when one of the parties fails tfil the obligations incumbent upon s/he by
marriage. The wife can ask for divorce, for examplaen her husband is absent for more
than a year or when not given the required levelaintenance provided by her social
status.

Parentage in Islam

It should be noted that neither the Islamic lawr tfee traditional marital moral
encourages the husband’s infideligxtramarital relations are permitted only duringeth
slavery period with the concubine slaves. If a boy is born frinis type of relationship, he
can be recognized by his father, and that slaveiggjthe status afmm walad — ‘mother of
the boy*, which means that she can not be sold, and aivaeer’s death she is free.

Thus, parentage is recognized by the very existefiaaarriage. The principle is:
‘the child belongs to the conjugal bea! valad li-I firas)>.

The father has rights over the child, arising frioisistatus as guardian. But, first, he
has the right to force marriagjabr); he hashis right until his son is 18 years dland until
his daughter’s first consumption of the first mage. During this period, the father must
provide the child support and education.

The mother has the right to guaftthdang her children as long as they need her
care. This right is exercised from a boy’s birthtaghe age of seven and from a girl’s birth
up to the age of niffeand it is exercised even if the marriage is dig=t| on condition that
the woman does not remarry during this petiod

Family in Islam®

The Arab group deserves special attention primdmélgause it is the one in which
Islam was born, and then because it continuesdd exshaping influence on other groups.

In the dispute that has been created in our cefeiiyeen traditional and modernist
representatives regarding the status of womenlamlsthe marriage and family in general,
the former insist on the improvement that the Istataw brings in all respects to the
previous situation.

The most important thing on which attention is pigidhe abolition of the barbaric
practice of burying newborn girls alive in ordertto feed an extra mouth. The habit was
born, apparently, because of very low resources dha in the desert and because many
intertribal wars sickle men’s lives, diminishingethvorkforce able to provide food for the
weaker sex.

However, in today’s society there are some impra@s on the women'’s status,
such as:

* ensuring a system in which women inherit 2 to lo(tvomen to one man) from father,
mother and collateral relatives; but the man isahe who has the duty to maintain the
house and pay the tax;

! Koran.

2 |dem.

%15 years old in the hanefit ritual.

4 the age varies in different rituals.

% if she does, she loses the right to guard hed ahichildren from her previous marriage.
& www.femeia-musulmana.blogspot.com.
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« the matrimonial law of property/goods separatioaesprves the woman’s property and
gives her some freedom

» the Koran limits the father’s authority in the fdynfthe right to "constrain" is exerted
within certain limitg

«  both polygamy and repudiation are tolerated, noomemendet

After Mohammed'’s death the newly created conditions in the Islamic Empir
brought some changes in the status of women aniflyfarhus, some authors consider that a
major change was the new status that got by thgutisn of legal cohabitation and the
institution of slavery - which increased the numbérslaves. The value of a slave grew
because of her beauty, but also due to her goochenanpoetic gifts, her singing and
dancing talents. The most expensive were those tbsides the already mentioned gifts,
were learnt. They say that their price was seturie$ that examined them in medicine,
astronomy, music, mathematics, philosophy, lexiapby, rhetoric, legislation etc. Such a
woman did not struggle fairly with the wife-womandatherefore it is said the cohabitation
institution led to the devaluation of the Arab wanes wife. This woman, travelling on her
own will, without a veil, educated and cunning, engb being preferred, compensating thus
her subservient social status.

With regard to Muslim marriage, trends of its madeation also concern the girl’s
‘dowry’. Although the Muslim law speaks only abdbe dowry that the man pays, in return
for which he should not ask anything, it has becauiée common for wealthy families to
give their girls a dowry which may exceed in vallbe received dowry.

There are small innovations in the wedding ceremémy. Traditionally, the bride
and the groom did not see each other before thedldimg night; nowadays, young people
meet on the street and at school, where classesftee mixed. Once an important
constituent of the ceremofythe proud and loud proclamation of the girl’sguity has
almost disappeared. The great publicity of therfutmarriage did not disappeared, because
the event gathers the whole village, the whole mwigirhood for a long joy, sometimes
several days in a row, because it is part of they wencept of marriage in the Muslim
environment, fulfilling the divine commandments, asform of community integration.
Therefore: secret marriage would not be possiblslam.

We cannot speak of a ‘religious marriage’ in Islaetause they do not conceive
such a marriage: the act itself is entirely saciiduwere are few religious elements during the
ceremony: they are reduced to reading the intradlygtart of the KoranAl-fatiha, in the
house and to signing the contract in the withesgessence. The other elements that appear
in different areas during the ceremony are du@c¢alltraditions and are linked especially to
rituals for ensuring fertility.

One of the most important issues that today thnsatiee Arab and Islamic families
is repudiation. In many Arab countries the numifettieorces recorded each year represents
about 20-25% of all the marriages registered in same year. A man usually does not
remarry only a repudiated woman, but also a singdaeally younger woman, so the chances

! Before Islam appeared, polygamy was widespreachgrtie Arabs, as it was common in other countriesral
the Mediterranean, Asia, and Africa etc. The Istataiv limits the number of wives to four. The cdiatis to be
met by a Muslim who wants to take a second, a thifdurth wife are pretty tough: he must absojuégisure equal
treatment of all wives; every wife should have pasate house and receive support at the level nejliy her
social condition (to have her own slaves or sesjaahd nowadays to have all the modern facilitiesded in a
house); each wife should have a number of nightslem the others, except for the newly married, @mtitled to
seven consecutive nights immediately after marriBg¢h the Koran and the traditions about the Pebemphasize
the importance of the equal treatment: the Muslino wannot provide this treatment for a varietyed#sons has to
stick to one wifeloran, 4, 3.

2 Asa Briggs s.a., Cand, undei cum s-a intAmplat- cele mai dramatice evenimentaim au schimbat ele lumea
Reader's Digest Publishing House, Bustir2008, p. 288.

% Asa Briggss.a.,op. cit.,p. 320.
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of a repudiated woman to remarry are much loweterpts to introduce in the status of
women from various Arab countries equal rightsrfien and women to file for divorce are
still shy and hit the net opposition of conservatiircles.

A sterile woman is always threatened with repudidtibecause a woman’s faith is
to have children. In the Arab countries, as welinathe Islamic countries in general, there is
a fairly high number of children per couple, folasge family is considered a blessing. The
use of various contraceptive methods, some eveifigdsby quotations from the sacred text,
does not enjoy equal attention to all Muslim faasli As in other countries, fertility is lower
in cities than in the countryside, lower with thosbo received education than with the
illiterate.

The preference for boys continues to be everywhesgecially when it is about the
first born. A father of girls considers himself doed, because girls are considered a
nuisance: they must be watched carefully as sodhegsget nubile because they may bring
dishonour to their family; they have to be marrteetause a single woman is a socially
disabled person. Educatfois for some fathers the only solution to ensume daughter a
dignified life. But some say that only ugly girksalrn beyond primary school or high school;
the others marry as quickly as they can so botimthed their families are not worried
anymore.

Conclusions. Today’s woman in the Islamic community

Today, as opposed to the past, women have anrtampoenough place in the
Islamic society. Unlike other religions, Islam Istdoks up to women. Its importance as a
mother and a wife was clearly shownPgophet Mohamed

However, as in many other states of the world Muslim woman is not always as
important as one might think. There are men, padity in the west, who have doubts about
the status of women in Islam. For these people,Mislim woman is seen almost as a
prisoner between the four walls of the house, apenson, as someone who has no rights
and lives under male domination. These notiond@edly wrong, based more on ignorance
than knowledge of Islam.

Today, the ‘emancipated’ Muslim women can work, owompanies, drive,
participate in sports competitions and even more.
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Abstract

Law 192/16 May 2006 regarding mediation and orgation of the profession of
mediator, modified by different normative acts e kst modification being inserted by Law
202/2010 — has the merit of inserting in the Romarnurisprudence a new way of solving
conflicts. In terms of this study, it is relevahetway in which the institution of mediation
has helps in solving penal conflicts which is athgaor is about to be brought before
judicial bodies.

This analysis considers the corroboration of thrstfmentioned law with the
provisions of the Criminal Procedure Code, but ateke way in which mediation is an
important institution of the new Criminal Proceduf@ode, adopted by Law 135/2010,
published in the number 486 from the date of JL8¥},2006.

Law 192 of 16 May 2006 is part of the Europeanaddaws in this area, without
stating that its elaboration was made based on rdage pattern. This law guarantees the
adjustment to present Romanian realities and theeptance by the jurisprudence of this
new institution.

Key words: mediation agreement, penal trial, new Criminaldeg new Code of
Criminal Procedure.

Introduction

In Romania, mediation was stated by Law 192/20Qflighed in the Official
Journal, ' Part, no. 441 from the date of May"322006. Subsequently, this law has
suffered several modifications and amendniemiscessary for the Romanian legislation to
harmonize with the communitarian one, especiallthwihe provisions of Directive
2008/52/E€ on certain aspects of mediation in civil and conuia matters. Thus, express
provisions regarding the way in which the partiefoece their mediation agreement by
public notary or by court were inserted.

Though it was adopted in 2006, the law entered iatrce in 2008, when was
published the Mediators’ Table. The purpose ofléve was the decrease of the volume of
activity of courts and prosecutor’'s offices and, axonsequence, reliving them of some
cases, in order to increase the quality of justigesatisfying the interest of both parties.

! By Law 370/2009 and Government Injunction No. D32 Prosecutor at the Prosecutor’s Office attacbetie
Court of Appeal Pitesti, Lecturer PhD — UniversifyPitesti, (e-mail: cameliamorareanu@yahoo.com).

2 Elise Valcy Introduction to Community law. Course for studergtech Publishing-house, Craiova, 2010, pp.
278-279.
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Although, the law settles a vast area of mediafiortivil, commercial, family, penal, labour
or consumer’s protection area), this study focussly on mediation in penal cases.

Mediation nowadays

As stated by Art. 67 of the Law 192/2006, “The pstons of the present law also
apply accordingly and in penal cases concerningnoffs for which, according to the law,
withdrawal of prior complaint or parties’ reconatiion exonerates penal liability”.

Corroborating this provision with the Criminal God- thus modified by Law
202/2010, some measures for accelerating the snlofi case’s— penal offences for which
the withdrawal of prior complaint or parties’ reciliation exonerates penal liability:

- Hitting or other forms of violence (Art. 180 Crinah Code, for which the
reconciliation of parties removes penal liabilignd it takes effect also in case that the penal
action was initiate@x officio;

- Bodily harm (Art. 181 C. Code, for which the reciiation of parties removes
penal liability, and it takes effect also in calsattthe penal action was initiated officio;

- Serious bodily harm (Art. 184 Para 1-4 C. Code);

- Violation of domicile (Art. 192 Para 1 C. Code);

- Violation of postal secrecy (Art. 195 Criminal Cdde

- Rape (Art. 197 Para 1 C. Code, also stating thatpimal action is initiated upon
prior complaint by the victim);

- Seduction (Art. 199 C. Code, for which just theamaliation of parties removes
the penal liability);

- Punishment for certain cases of theft upon prionmaint (Art. 210 C. Code)

- Breach of trust (Art. 213 Criminal Code);

- Fraudulent management (Art. 214, Para 1 C. Codewftch penal action is
initiated upon prior complaint from the injured pen);

- Destruction (Art. 217, Para 1 C. Code);

- Disturbance of possession (Art. 220, C. Code, fhictwv just the reconciliation of
parties removes penal liabilities);

- Desertion of family (Art. 305 C. Code);

- Non-abidance by measures for child custody (Ar7. B0 Code);

- Disturbing the use of habitations (Art. 320 C. Copde

Nevertheless, neither the victim, nor the offendan be constrained to accept
mediation.

According to Art. 68 of the Law 192/2006, in penakes mediation should develop
as to guarantee the right of each party to legahselling and, if necessary, the right to an
interpreter. In this regard, the minute concludingdiation must mention if the parties have
beneficiated from an attorney and an interpreter,as the case may be, to mention the
express refusal of the parties.

For minors, the guarantees stated by law for thalpeial must also be applied in
mediation.

Regardless the mean, purpose and phase of tnathich the mediation occurs it is
important to consider the psychical mechanisms rihary processing of informatién
Mediation can be seen as a confrontation, andefiwer, the tactic adopted during mediation
shall be essential for its purposes.

! Published in the Official Gazette No. 714/26 Oeto2010.

2 The presence of a subjective trial is specifiedoh individual, and the process of knowing thediije reality has
three phases: perception, memory and reproduc8es. in this regard, Elena-Ana Nechikarensic. Forensic
techniques and tactic& Edition, Pro Universitaria Publishing-house, Bueiss, 2009, p.116.

157



MEDITATION IN PENAL CAUSES

The researches on the line of especially studyiitgesses, and generally studying
people, have revealed that the psychological peocdsstatements is not just a simple
process or recording.

Thus, the preparation of mediation shall also ddpem the degree in which the
participants are familiar with the persons in médig as well as the relationships between
them with the evaluation of psychological dominastsritual features, health conditions, of
causes generating certain emotfons

Based on the moment when mediation in penal cases® we can distinguish:

a) Mediation before the beginning of the penal trial

This mediation occurs before the beginning of teegb trial and concludes with the
reconciliation of parties. As its consequence, wiodim can no longer notify, for the same
offence, the penal investigation body or the cobout mediation before the penal trial we
can talk also when the mediation was initiated kpriar complaint in the legal tefinAs a
consequence of this type of mediation, the legahtéor submitting a prior complaint is
suspended during mediation. If the reconciliatiéthe parties did not occurred, the victim
may submit a prior complaint in the same legal tewhich will start to flow from the
moment of concluding the mediation by a minutep diging calculated the time elapsed
before the suspension.

b) Mediation during penal tridlis unfolded after the beginning of the trial.
Due to the contract of mediation, the penal ingedgton or, trial, is suspended until the
parties conclude this procedure. The suspensits Uil the mediation is concluded by any
of the ways stated by Law 192/2006, but no longantthree months from the conclusion of
the contract of mediation. When the mediation inocteded, the mediator must notify the
judicial body with a copy of the minute concludithg procedure.

We must note that the penal trial is resumed eioffright after the notification of
the minute stating that the parties were not rededhcor, if not communicated, at the
fulfilment of the three months term above mentianed

For solving penal cases based on the agreementudedcafter mediation, the
parties are compelled to submit to the judiciargyothe agreement in authentic form or to
present themselves in front of the judiciary bodgfaming their will.

According to the modifications of the new CrimirRalocedure Code, inserted by
Law 202/2010 on certain measures to accelerate sétlement of lawsuits (Little
reformation of justice), the penal action cannotitigated, or carried out in case it has
already been initiated if a mediation agreement e@asluded. This aspect is stated by Art
10 Point h) of the Criminal Procedure Code — medifby the present law

Thus, if the mediation procedure concluded by aegigagreement, the prosecutor
or judge notes on the agreement submitted in atitiaéed form or sustained persondly
stating one of the following:

! See Elena-Ana NechitBprensic. Forensic techniques and tacti2¥ Edition, Pro Universitaria Publishing-house,
Bucharest, 2009, p.174.

2 Art 69 Para 1 of the Law 192/2006.

% Art 69 Para 2 of the Law 192/2006.

4 Art 70 of the Law 192/2006.

® Nowadays, Point h) of Art 10 of the Criminal Prduge Code states the followinght preliminary complaint has
been withdrawn or the parties have reconciled oragneement of mediation was concluded, accordintpedaw,
in the case of offences where criminal respongbis annulled by the withdrawal of the complaint the
reconciliation of the partiés Until the modification inserted by Law 202/201Bpint h) stated that thethe
preliminary complaint was withdrawn or the partiesve reconciled

® Decision XXVII of 18 September 2006, publishedtlie Official Gazette No 190/20 March 2007, the ddin
Sections, applying Art 11 Para 2 Let b), regardimg10 Para 1 Let h) Thesis Il of the Criminal Redare Code,
decided that: “Cessation of the penal trial, folen€es for which the reconciliation of the partamuls penal
responsibility, can be decided by the court only éstablishes the direct agreement of the defenalad victim to
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- Based on Art 11 Point 1), Let c)cessation of criminal investigationdecided by the
prosecutor ex officio or proposed by the criminakastigation body during criminal
investigation.

- Based on Art 11 Point 2 Let b)cessation of the criminal triat decided by the judge
during trial.

Another novelty of the Law 202/2010 is Art. “16nserted in the new Criminal
Procedure Code, stating that during penal triglarding civil claims, the defendant, the civil
part and the civilly responsible part can concladeansaction or a mediation agreement. On
this occasion, the defendant, with the agreemethetivilly responsible part can totally or
partially admit the claims of the civil part.

In the case of admitting civil pretentions, the itaompels to compensations to the
extent of recognition.

In another train of thought, the above mentionegllagion, as modified by Law
202/2010, transposes in internal legislation theegal principles of Recommendation No.
R (99) 19 of the Committee of Ministers to Membéat&s concerning mediation in penal
matters. According to this international judicial instrumte mediation in penal matters
cannot take place unless the parties freely congésd, mediation should be available at all
stages of the penal trial, and before mediatiorptiries must be informed on their rights, on
the nature of the mediation process and on thelpgesonsequences of their future decision.
Minors should, in addition to their right to legaksistance, have the right to parental
assistance.

All provisions of the Recommendation No. R (99) @@re transposed by the
modified Law 202/2010 on the Criminal Procedure €cashd by the modified Law
192/2006.

Also, “the reasonable time-limit within which the compeéteenal justice
authorities should be informed of the state ofieliation procedufehas correspondence
in the three months term stated by Art. 70 of thev1192/2006.

According to Art. 17 of the same Recommendatioscliirges based on mediated
agreements should have the same status as judiégisions or judgments — namely, during
judgment, the penal trial is solved by a decisidnending the trial, and during penal
investigation, the prosecution or judgment is pudel in respect of the same facts according
to the principlenon bis in idem

Mediation in the future codes
2 Mediation is also considered by the new codes, waithimminent entrance into
force’.

Correlating the provisions of Art. 63 Let a) of L&04/2004 on the organization of
the judiciary, according to which the prosecutdteta part, according to the law, in the
resolution of conflicts by alternative methods witie provisions of Art. 318 Para 1 of the
future Criminal Procedure Code, according to which prosecutor may order exemption

completely, unconditionally and definitively recdlec expressed in front of the court by these twantips,
personally, by persons special mandated or by atithéocuments”.

! This Recommendation was adopted by the Commifttiristers on 15 September 1999, on the'6it@eting of
the Ministers’ Deputies.

2 The new Criminal Code was adopted by Law 286/17 2009, published in the Official Journal No. 529/July
2009. The future Criminal Procedure Code was adoptelLaw 135/2010, published in the Official Jourhe

486/2010.
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from penal investigation in condition expresslytethby the law, or when there is the
possibility of mediation between prosecutor — ésitor — and defendaht

In this new procedural framework, the doctfigensiders mediation to achieve the
legal condition for cessation of penal investigatias well as for repairing the prejudice,
thus it will satisfy both the public interest, aslixas the personal interest of the victim.

Thus, Art. 16 Let g) of the new Criminal Proced@ede states the mediation
among cases of exemption or cessation of penasiigation. Also, the new Code comprises
the provisions of Law 192/2006 on the suspensiorpadal investigation or judgement
during mediation (Art. 312 Para 3 and Art. 367 P2),aas well as provisions on solving the
civil part (Art. 23).

As a result of the modifications inserted by Law22®10, Art. 320 of the new
Code states the possibility of the defendant to itadris guilt, representing a case for
reduction of the limits of penalty stated by the.la

In the new Criminal Procedure Code, the legal miowis above mentioned are
amplified by the institution of negotiating the ackvledging guilt agreemehtThis type of
mediation is specific for the Anglo-Saxon law, tlfmanian procedural provisions
continuing and adapting elements of the acknowtegiguilt agreement from the French and
German penal law systems.

In accordance with Art. 479 of the new Criminal &dure Code, the purpose of the
acknowledging guilt agreement is the confirmationcommitting the offence and the
agreement on its judicial qualification for whichet penal investigation was initiated,
behaviour directly linked with the applicable pepaind its mean of applicatian

The agreement can take place between the defeaddnprosecutor during penal
investigation, after the initiation of the penaléstigation and can be concluded only for the
offences punishable by fine or imprisonment for maxm seven years, and when from the
evidences are obvious enough data on the exist#ribe offence and guilt of the defendant
(Art. 480).

Acknowledging guilt agreement — a new institutian the Romanian legislation —
leaves enough room for mediation and creates thmipes of crossing from an imposed
judicial order to a negotiated one.

The judicial literature considers that mediatioruldotake place also in the post-
conviction phase Considering the concept of probation, of reinatign of persons in
conflict with the law and the competences of thebtion Service, as a penal institution, by
the decisions of the court, of the penal invesiigabodies or at the request of the mentioned
Service, mediators could interfere in the penall tior promoting alternatives to detention,
could take part in the hearing of the victim ottleé civil part, as well as in the hearing of the
withnesses who need protection, namely whose |imsy integrity or freedom are
endangered.

*In the French Criminal Procedure Code it is states principle of opportunity of the criminal invigation,
according to which, by mediation, in exchange with prosecutor’s order to cease the criminal ingatbn, the
defendant shall receive a punishment proportiotuatiee caused prejudice.

2 Gheorghe MatgyTreatise on Criminal Procedure, General part, V9I3.H. Bech Publishing-house, Bucharest,
2007; Claudiu Ignat, Zen$ustac, Cristi Danile Mediation Guide University Publishing-house, Bucharest, 2010,
pg.168.

3 The acknowledging guilt agreement is stated bgexisl chapter of the new Criminal Procedure Cdde,478-
488.

4 The defendant has a reduction by a third of pgisdltnits stated by the law for imprisonment, amdeduction by

a quarter of penalty’s limits stated by the lawffoes.

5 Lecturer PhD Ana Han, authorized mediator, presentation in the wuogs‘Mediation in penal”, Bucharest, 17
November 2010.
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In the execution of the penalty, mediators couldemfsocial assistance or
counselling for both the offenders, as well astff@r victims, thus contributing to the activity
of the Probation Service.

In the post-conviction phase, the mediator couldehithe same competences as the
mentioned service, to survey in the community tlemmin which the convicted respects the
measures and obligations imposed by the courtedoication measures of the parole and of
the suspension of penalty under supervision).

Conclusions

To those exposed, as the volume of work of the gmators and judges is
continuously incrementirtg for the judicial system, mediation representsabidvalternative
in solving the cases with celerity, and for thetiearinvolved, a more economic way to solve
the conflicts and reparse the damages.

In this way, it is also changed the repressive aldntof the penal justice, and the
imprisonment becomes, as it should be, the “ultiaim”.

Bibliography:

Zeno Sustac, Claudiu Ignat,Negotiation Guide,University Publishing-house,
Bucharest, 2011;

Elise Valcy Introduction to Community law. Course for studentSitech
Publishing-house, Craiova, 2010;

Claudiu Ignat, Zen§ustac, Cristi Danilg Mediation Guide University Publishing-
house, Bucharest, 2010;

Law 135/2010 on the Criminal Procedure Code, phblisin the Official Gazette
No. 486/2010

Elena-Ana NechitaForensic. Forensic techniques and tacti®® Edition, Pro
Universitaria Publishing-house, Bucharest, 2009;

Law 286/17 July 2009 on the Criminal Code, publéshethe Official Gazette No.
510/24 July 2009;

Gheorghe MatguTreatise on Criminal Procedure, General part, MoIC. H. Beck
Publishing-house, Bucharest, 2007.

! According to the Report on Justice in 2010, in samurts one judge ruled over 1000 cases in orre yea

161



AGORA International Journal of Juridical Sciencewyw.juridicaljournal.univagora.ro
ISSN 1843-570X, E-ISSN 2067-7677
No.1 (2012), pp. 162-166

THE DOCTRINE OF NATURAL LAW AND THE FATHERS OF THE CHURCH

C. Tita, D. Tita

Cezar Tita

Faculty of Law and Public Administration Rm. Val¢éae Law Department

Spiru Haret University, Bucharest, Romania

*Correspondence: Cezar TjtDean, Faculty of Law and Public Administratior?, &-ral.
Praporgescu St., Rm. Vélcea, Romania

E-mail: c.tita.dvi@spiruharet.ro / departamentd@gppiruharet.ro

Dana Tita

Faculty of Law and Public Administration Rm. Valcélae Law Department

Spiru Haret University, Bucharest, Romania

*Correspondence: Dana 13jt Faculty of Law and Public Administration, 22 G:ra
Praporgescu St., Rm. Valcea, Romania

E-mail: d.v.tita.dvi@spiruharet.ro / departamee@spiruharet.ro

Abstract

Still from the moment the human became aware ofatienality he possesses, he
could perceive the existence of the bindings whizlhas with others, but also the existence
of some rules above his will. The Fathers of therCih achieved, according to the roman
jurists, this set of premeditated rules, knowntesratural right, trying to be in accord with
religion.

Key words: natural right, divine law, positive right, law, sta

Introduction

In the nature there is, between the beings of #meskind, connections that make
them to connect with in communities, between thosaals and human societies there are
common factors and cleavage factors, the last beésy impregnated in rationality.

Rational animal, the human participates at the geheatural necessity, being the
subject of the laws of nature, but also havingits laws, abducted from its rational nature
dominated by conscience.

So, there is a natural right, of the whole natused a proper right of the human
race. Since from the roman lawyers this distinctias been established, between a common
right of human and others beings, and the righthef community, of the human society,
dominated by rationality.

The roman lawyers and the institution of natural right

The recognition of the natural right existence vaasomplished “once the roman
right, which brought under regulation in detail dtw@mmercial relationships of roman people
could no more be imposed, especially as a consequefithe expansion of Rome, therefore
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the lawyers had to elaborate a system with simgkesy accepted by anybody, and with the
same meaning for everybody, named ius gentlum”

The Church renews ancient tradition, the lawyes iss1theologians getting closer
with the idea of natural law. This idea of diviraionality foretelling the world order, finds
an important role in the divine Christianity, pergi@d God and leading the world takes the
nature place, the natural law being the one whiehpkbclaimed, the divine law. Like the
roman layers, the fathers of the church, talkeduabaly the natural right, not searching to
predict it content.

The natural law was an important source of the o&ndght, in terms of natural
and supernatural inspiration from the human’s hekaposit there to show it the path and its
behavior in society.

The ideal principles of natural law are expressegiiecise rules of the Greco-
roman law, without missing an exact hierarchy betwthe foresights. It is clear that we can
speak about the natural right only because existtianal human nature which sits at the
base of the positive right.

The roman lawyers didn’t rule out a interactionnaftural right with the right of
nations fus gentiun, since they had to many common points, but thes@an church bind
up always the natural right with the rational d&vilaw of Christ, because Christ assumed in
His natural humanity, the whole humanity, therefgreing reason the capacity head for
divine rationality.

The principles of natural right are for Church jeesgon of the divine law, that light
up the natural capacities of human rationality regeal the finality of natural law in its
eternal functionality of the divine law.

The roman lawyers didn't rule out a interactionnaftural right with the right of
nations fus gentiun, since they had to many common points, but thes@an church bind
up always the natural right with the rational d&ilaw of Christ, because Christ assumed in
His natural humanity, the whole humanity, therefgreing reason the capacity head for
divine rationality. The principles of natural righte for Church just rayon of the divine law,
that light up the natural capacities of human ratlity, to reveal the finality of natural law in
its eternal functionality of the divine law.

The concepts of the fathers of Church regarding thenatural law - Saint
Augustine

The fathers of the Church took over from the rontamyers the idea of natural
right, but they grafted it on theological basesiisg it as a dominant principle on positive
right.

Among them, the most important is Saint Augustiwhbjch develops the ideas
about nation and law in his study “De Civitate Defhe state it is seen from his point of
view not as a necessity, but as an effect of siarged due to the aberration of people from
faith.

The fathers of the Church took over from the rontamyers the idea of natural
right, but they grafted it on theological baseisg it as a dominant principle on positive
right.

Among them, the most important is Saint Augustiwhjch develops the ideas
about nation and law in his study “De Civitate Defhe state it is seen from his point of
view not as a necessity, but as an effect of siarged due to the aberration of people from
faith.

The aim of law is to determine paa@p(s justitiae — pgx so that people could be
prepared properly for the after life. Seeking talgme thoroughly the judicial rules, Saint

! Boldurean, C. M.Drept i rafionalitate, Editura C. H. Beck, Bucharest, 2007, p. 136.
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Augustine refuses to admit unfair laws the rightfulality, because they are in
conflict with ethics.

Realizing an analysis of the types of law, he idiestlex temporalisthe right law,
which does not punish the sin, but only the trespaEfspeace and order, atek aeterna,
which constitutes the background of ethics. “Thodgttinct, law and ethics stand for mutual
relationships, because the law prevents the wraodga#iows that through him the divine law
to forbid and punish; but only the eternal rightkesmthe human better. In its turn, the ethics,
as an eternal right circumscribes the right lavawdng limits which if they are transgressed,
it looses the quality of law (what is not rightfis, not right}”. The natural laws must be
derived from the natural ones and their destina8aather defensive: they protect the social
pace and order established by God. If some of thmmnot derived from the natural law,
then respecting them is not obligated

Right and equitable can be something only throlnghpower that comes from God
and from the protection of the church. St. Augwestimakes the distinction between the
“eternal law” and the “natural law”. The first orsethe will of God (atio divino vel voluntas
Dei; ordinem naturalem conservari jubens, pertuibaetan3, and on the other hand the
natural law is a sort of an imprint of the eterlaal in our beingfanscripta este naturalis
lex in animam rationalejn.

The doctrine of Saint Augustine influences the raedi Christianity philosophy,
having echo as far as the modern age.

Saint Thomas from Aquino (Thomas Aquina3

Marked from a partial return at Greek philosophgh@&astic philosophy has in
Saint Thomas from Aquino one of the most prestigi@xponents. This philosophical
current, born in the clerical schools, started fritva idea that truth, which the holy books
and the studies of antiquities philosophers corthimust be brought to light and spread.
Saint Thomas from Aquino gives precision to théspig thinking, starting from the division
of the law. In “Summa theologica” he distinguishtbsee types of lawlex aeternalex
naturalis, lex humana.ex aeternait is divine ration itself which governs the warlgatio
divinae sapientidk it is the will of the divinity,which none can kmv it entirely (Jegem
aeternam nullus potest cognoscere, secundum qued ipsa est, nisi solus Deus, et beati,
qgui Deum per essentiam vid8ntand it must be accepted through faltkex naturaliscan be
known by people through ration; she is not peréeat partialex aeternawhich in reality is
what people can in a rational mode can understeord the first one: lex naturalis nihil
aliud est quam participatio legis aeternae in rai@i creaturd; " secundum proportionem
capacitatis humanae naturaeLex humanait is an invention of the humanjex ab
hominibus inventa secundum quam in particulari dimtur quae in lege naturae
continentuf; she is or must be a particular application & ttatural law. She can be derived
from lex naturalis per modum conclusionuor per modum determinationiaslex humana
represents the resultant of permitsl@f naturalis a right conclusion of a syllogism, or a
larger specification of what is already declaredémeral ifex naturalié.

! Georgescust., Filosofia dreptului. O istorie a ideilor din ultiii2.500 de aniEditura All Beck, Bucharest, 2001,
p. 35.

2 Craiovan, |. Filosofia dreptului sau dreptul ca filosofigditura Universul Juridic, Bucharest, 2010, 5.18

% Idem.

4 Vecchio, G., dell_egii de filosofie juridiei, Editura Europa Nova, Bucute 1992, pp. 69-70.

®Georgescu, St., [2], p. 41.

" Popa, N., Dogaru, I., isor, Gh., Dinisor, D.C., Filosofia dreptului. Marile curenteEditia 2, Editura C. H.
Beck, Bucharest, 2007, p. 91.

8 Sf. Toma din AquinoSumma theologia€Quaestio 60, lla, liae, citat in Malaurie, Phntologia gandirii juridice
Editura Humanitas, Bucharest, 1997, p. 57.

164



C. Tid, D. Tia

Between the natural law and the positive one, SBihimas sees a fundamental
difference because, while the rules of the natlanalare demanded, because they are good,
the ones of the positive law are good becauseateimposed.

The most important law idex aeterna the one which represents the divine
rationality. From this is derivelbx naturalis adequate for “speculative intellect of human
being”! Furthermore as the ones ahead of him, Saint Thatistisiguishes two types of
natural laws: primary natural law (which is univ@rsirremovable and has only one
principle: the good must be done and the evil aadjdand the secondary natural law (which
consist of different rules from one country to d®ot adequate to the variety of legislation,
variety flown from the diversity of human things).

The latter fits the positive law creation of hurgpirit “which has the function to
legislate, to create standards of behavior in $pcie this last sense the law is a prescription
of the reason, which reports at general good,ze@land issued by the ones who govern the
community’.

For Saint Thomas, the injurious laws, against thmdin good are violent, and not
laws, unbarred in consequence, unless in casentisy avoid the disorder and the anarchy.
As for the injurious laws against the divine lawey will be not taken into account in no
circumstance, this opinion is retrievable in thiofeing quote: “1) Because not the written
law offers the natural law its authority, she cast mither be diminished, nor removed
because the will of the human can not change nafirerefore, if the written law contains
any forecast that contradicts the natural law,ishet right and so can not obligate: positive
law has its justification only where it is indiffamt from natural law point of view, if the
things are presented this way or otherwise.

Such writings cannot be called laws, but rathesifiahtions of the law, as it been
said already: so we can not judge on its founda@prnjurious laws are through themselves
opposed to the natural law, always or sometimesilai to them, the laws well-set are in
some cases defective; in this cases there willbpiagment after the letter of the law, but
appealing to labels, according to the intentiotheflegislator®.

The common good it is understood by Saint Thomda gwod living, necessary to
the exercise of virtue, like the necessary orderttie crowd to live in unity and paée’.
Towards this concept of good, the laws are repddedwhich must be subordinated. “When
the laws are right, people respect them not fromstaint or fear, but from reastnThe
right laws can be of two types counter to commoodgithe ones which do not have in view
the public utility, but the concern of legislatoes)d the ones counter to the divine good. The
latter ones can not be accepted in any situatitifie positive law must be enrolled in the
eternal principle law for it to be rigHt”

As far as the state is concerned, this is a napmaduct for the satisfaction of
people needs, derived from the social nature o$ehdhereby in this conception, Saint
Thomas is carried off from Saint Augustine, whodaav as an effect of the original sin.
Being constituted from a human necessity, the statet assure the good of all, being an
imagine of God’s Kingdom.

Being the result of a natural lean, the state s a good, represents the mean
through which people are sometimes inclined tosilivi, are united. On the other hand, the
state can not be compared absolutely, becauskritiisd of right and ethics.

Right, through the mediation of natural law, assufee setting of organization of
the state, which must act only in the sense ofioitg good.

° Georgescust., [2], p. 43.
% |dem p. 43.
2 Popa, N.etal, [7], p. 95.
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Besides the two exponents of the Christian thinkihgre had been others Christian
authors that give precision to the ideas which Wwi#l developed after. Therefore, it is
sketched the theory of social contract, a ideantaikeer from the Sophists, pointing the
existence of a period in the history of humanityyihich had lived without government and
laws, but people gave away that condition, throagtontract to be united in a stagtafus
societati3.

Between the monkish orders created, the one ofthacine gave two important
names for the judicial philosophy John Duns Scat Afilliam Occam. The first one dispute
Saint Thomas, showing that the will of God is &efas the will of people, and from this will
emanates the laws of life. Divinity may or not ¢eethe world or to make it different than it
is already.

The second one, William Occam admits the existefigenatural law, but which is
reduced at the point that the human can not hatk Go

Conclusions

Based on the straight of religion, the Church madafp govern a whole century
Europe. After a long period of obedience, terrabktstronghold succeeds to declare
interaction towards the papacy, and the humanjsapdint, reclaims in front of the civil
power, his personality less known and recognizedhis period, of decline of the Church,
until the rise of well organized state structuttbs, world has known an epoch of misfortune,
crimes and wars.
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Abstract

This article contains information as well as classimodels on dealing with major
psychological aggression. A synthesis of scientifihlighted factors which are present in
the psychosocial environment, influence the indi@ichnd predispose to aggression is also
performed. The first part comprises the opiniorg tefinition and explanation of classical
psychologists who are preoccupied with this fidtaplicative models that have logically
adjusted up to this point are then presented, a6 agethe assumptions on origin of the
aggresive behaviour. The following are thus highiggl: the innate character with its
corresponding model, biological-ethological; aggsem as response to frustration with the
psychosociologic model; aggression, as learnedufeatvith the socioculturalist model. The
new tendencies of research in the field that dbscthe role of heredity and genetics
involved in the state of aggression and violenaeraot left out. The methods mentioned are:
chromosome research, genealogy research and twseareh. Scientific certainties and
controversies regarding the causal level generatiaggresion in human beings are
presented in the paper’s conclusion.

Keywords: aggression, violence, school, frustration, psychial.

Introduction

In the field of these potential and real psychataedjiand social dysfunctions, at the
level of the society and that of the individualstpaf the local government as well some
parents have lost interest in the problems of cbild and adolescents who fail to
identify cultural and civic models of behaviour. #acial and individual effects a negative
emergence can be seen, and one can state thatnaéristentity, still developing during
childhood and adolescence, is often affected byiatlee of character, aggression and
social maladjustment of an avoidant type. Environivactors of this visible, constant
dysfunction can be easily identified in socius,h&eein specify: the perpetual experimental
education system, chronic poverty, somatopsychisordérs, and the government
institutions’ chronic and obvious lack of interéstthe formation of the person, this whole
picture being easily justified now by the “econongiisis”. Individual factors can cause
deviance to some extent, aggressive and criminhbvieur of children and adolescents
having neuropsychological valences. Thus the caxmmdgure of these factors is deciphered
only in addressing biological-personological coardies. Factorial constellations likely to
produce behavioural deviations primarily in childrend adolescents no longer resemble
those who influenced the society of previous geimers, but they have already caused
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serious mutations in character, intelligence andliskof those today. Disengagement
attitudes left their mark on culture, but espegiain Romanian adolescents’ subcultures,
which went through an atypical transition, mostlybsonscious, passive, unlike the few
valid, existential and moral models in society. @thdropouts’ phenomena, juvenile
delinquency, verbal, emotional and physical aggmssvithin the school now occur mainly
in the structure of school-age population. Thesétuates are often highlighted by
dysfunctions occurring in the evolution of the @wer, emotional disorders and serious
deficiencies in educational and professional tragiThese aggressive tendencies are often
seen, learned or transmitted by psychological cgiata, being perpetuated as references in
affirming personality at the level of small grouipsschool. This phenomenon of imitating
aggressive behaviour may be an early start or mwinf a social regression of an anomic

type.

1. DEFINING HUMAN AGGRESION

The etimology of the worda@gresioncomes from Latin dgressionemy), which
means “to attack”. In French the term is explaimedhe GrandLarousseDictionary as:
“tendency to attack the other or any object likedystand in the way of an immediate
gratification” (1999 p. 44) It is a state of the neuropsychophysiological tesys
the response of the body through a series of kdséhaviour that aims to destroy, degrade,
coerce, repudiate or humiliate a being or a thingested with meaning, that the aggressor
perceives per se, representing a challenge for (#aunescu, 19943. The notion of
aggression refers to an individual willingnessritiate an attack, to the ability to oppose the
other and not give in or give up in case of anyflmmation. Paul Popescu-Neveanu (1978
describes aggression as a destructive and viokhwiour towards people, objects or self.
He shows that aggression involves active denial gmdduces damage or just
transformations. He also identifies a nonvioledtrcaggression, but which always means a
propensity to attack, offensive and hostility. Agggion originates in the stimulation
mechanism of the nervous system, being concurrentgature of living beings throughout
their evolutionary scale. Manifestations of humaggrassion are extremely various and
different. They have different levels relating taved, affect, attitude, behaviour. The concept
of aggression also comprises mentions designatiagaggressive behaviour as well as the
involvement of the aggressive act in the socia. lift is the most common reaction of
frustration and it is pointed towards an obstadet¢u, 1999) Dollard emphasizes that
frustrated people tend to develop a direct aggvassiwards the source of frustration.
(Radulescu, according to Baron 20613hows that he defines aggression as deliberate
behaviour undertaken with the intent to harm ordmpnother individual who doesn’t want
to be treated in this way. This definition involvésur elements: behaviour, intent,
perpetrator and victim. In the case of animalsahspecies aggression is usually triggered in
a justified way, in cases of external threat ofation of territory or hierarchy. In reality, the
man is aggressive even without real grounds. Humggression has a wide area of
unwinding. Man can focus his aggression directly amn object, this being the case of
vandalism or on an animal or fellow, hitting hinffemding him or mocking him. Human
aggression can also manifest indirectly, when tppoaent is, “slandered” or “fooled”
(Farzaneh 201%) Another hostile manifestation is the refusal oial contact (failure to

! LarousseMarele Digionar de PsihologieTison, C., Grenier A..La surveillance neurologique au cours de la
premier anne de la vidaris, Mason, 2002 p.44.

2 Paunescu, C.Agresivitateasi condiia umarni, Bucharest, Editura Tehric1994.

% Petcu, MarioaraDelincvena. Repere psihosociaf@luj-Napoca, Editura Dacia, 1999 p.102.

4 Radulescu, S.Sociologia violerei intrafamiliale Victimesi agresori in familie Bucharest, Editura Lumina Lex,
Bucharest, 2001.

® Farzaneh, PGomportamentul agresitnstitutul European, 2011.
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help, failure to accept communication). Aggressimay be directed against an individual or
group and can include both ideological and armetflico (Soitu, 2001 according to Eilb-
Eibesfeldt, 1995)

2. EXPLICATIVE MODELS OF AGGRESIVE BEHAVIOUR

The aggressive behaviour, seen as a feature cdvimhal types aiming at
destruction, is found in the extremity point of rifastation at the level of
delinquency. There are several theories regardiegissues of origin of the aggressive
tendencies:

2.1 INNATE CHARACTER

Biological-ethological model. It explains the overall native, instinctive and
neurobiological aggression. This model was appre@gchnd developed by the authors
Sigmund Freud, K. Lorenz, J.G Vanderberg or F. Nmlialong with their explanations of
psychoanalytic, ethological and neurobiologicalunatin Freud's view, people have an
instinct of aggression and violent manifestatioandr birth, the author pointing out that
aggression is based on an innate instinct (Rydiccording to Freyd2006)? Thus, the
innate and/or acquired or learned character of emgipn, is the topic of scientific
controversy that engaged biologists, ethologistectats, psychologists, sociologists,
philosophers, criminologists etc. From the studyheflse assessments it can be inferred that,
as in the case of other human traits, aggressipesap as an emergence manifested in
different proportions or intensities which embodesments transmitted and triggered by
biological mechanisms, as well as influences of sbeial environment. Aggression and
strong emotions, mainly affects, appeal to inna¢emanisms, but nonspecific ones, that man
uses to continue or to exacerbate aggressive @clsures, respectively subcultures can
develop different combinations of aggression, féatred, which under certain conditions,
are prerequisite onsets of deviant behavioline ethological model.Konrad Lorenz
emphasizes in his work theSt6-Called Evil;, the biologic-instinctive nature of
aggression, yet justified by a sense of survivaldproducing and ensuring a vital space
of action. Aggression can be doubled in the contE#fxwiolent confrontation, with the
instinct that prevents the total destruction ofdp@onent.

2.2. AGGRESSION AS RESPONSE TO FRUSTRATION

The psychosociological modd. According to this model, aggression is a feedback t
frustration. Those who support this theory assuhs tggression is caused by external
conditions, and in fact by life relationship. Tleory of frustration-aggression supported by
J. Dollard in his workFrustration and Aggressiois highlighted in this sense (S. Boncu,
Course of Social Psychology, 2004Jhis thesis was subsequently improved, enhancéd an
developed through the contribution of Leonard Beiikn, who took into account a series of
intermediate variables: assignments, prior learramgl instrumental means. Frustration-
aggression theory, formulated by John Dollard, se&k explain the mechanism of
aggressions through the emergence of frustratistase§ of nervous tension, created by the
appearance of an obstacle in the way of a perssisises). In his work Frustration and
aggression’ J. Dollard considers that the two basic direciane: aggression is always a
consequence of frustration; frustration always $etml some form of aggression. (Rutic
2006). The blockage that appears in the way ofeag the established purpose is really
generating frustrations, which in turn constituteirges of aggression, but not always any

! Soitu,L., Hivarneanu,C Agresivitatea frycoals, lasi, Institutul European, 2001.

2 Rudiai, T., Psihologia Frustraiei, Editura Polirom, 2006, p. 26, 42-431, 78-191.

% Boncu, S., Curs de Psihologie Social Comportamentul Agresivasi, Facultatea de psihologig stiinte ale
educaiei “Al. loan Cuza”, 2004.
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frustration causes aggressions. The advocatessothitory formulated by Dollard are those
who lay stress on determining the aggression oéreat conditions. Dollard sought to
explain the mechanism of aggression through theganee of frustration in the problematic
field of human action.

Intolerance to frustration. Frustration is a dystiit state, being a result occurred
when the individual encounters an obstacle in tathinternal or / and external) that
prevents him from satisfying a need. This stateniemotional experience of failure, living
in a more or less dramatic way the failure and manifested through increased emotionality
according to the individual's temperament and diffecstructure (Rudig 2006). In certain
pronounced cases it can lead to increased devaraviour, the individual not taking into
account norms and values established by the sodietym a dynamic point of view,
frustration turns into conflict, generating it rh, especially when this state is the result of
an act of unjustified, subjective, rendering of alioious intent. The conflict is only a
general condition that can lead to the state otfation. Failure to concord internal
necessities and social environment requests adgbtteemotional conflicts and frustrations.
So consequently, distrust, hostility and indiffesengenerate an emotional conflict and
serious nervous tension which can trigger aggras&elinquents who are emotionally and
morally immature people have a low tolerance tastfation due to egocentrism and they can
attempt to satisfy their needs in illegal ways,luding aggression and violence. Not
satisfying a need, be it biological, psychologioakocial, triggers in the behavioural system
a series of processes and internal or externaldilirrimcluding aggression, frequently
manifested through aggressive acts. However tla¢ioal between frustration and aggression
should not be generalized. Real frustrations anagimary ones can have a trigger effect,
being both reasons of hostile and instrumental oohaggression. On the one hand the
momentary acute frustrating situation, usually fe&al occasional crimes, even homicides,
these crimes sometimes being caused or precipitatele victim's behaviour. On the other
hand, the continuous state of frustration mosthglteto aggressive acts that are well prepared
before committing the crime. Taking into accourg lyramid of needs, it can be said that an
adolescent with deviant behaviour was frequentlyrided of its physiological necessities or
those of security and love. In these cases, nigfaly necessities can lead to a conflict
between the individual and the social environmeggressive behaviour being often
manifested. The delinquent, wanting to meet sonedsidy illegal, socially unacceptable
ways not only fails to resolve the conflict "andstrecture the specific requirement, but
enters a vicious cycle, increasing the state afitenand thus placing himself in the state of
social maladjustment. Well balanced people can aigger aggression in response to a
negative emotional state. During a challenge peeckior not as a personal attack, the
response strategy becomes directly proportion#heantensity of the aversion felt towards
the triggering stimulus (Farzaneh, 2011). All thebows that the factors in social
environment through their multiple interconditiogirwith psycho-individual factors can
incite to violence by activating a latent potentsfessor or, on the contrary, they can
contribute to the socialization of the human beiggression (Muntean, An2011)"

2.3. AGGRESSION AS LEARNED TRAIT

Socioculturalist model. It focuses on socially learned behaviour. This vieas
been indirectly accredited as of 1935 by Margarety] in her papesex and Temperament
in ThreePrimitive Societies(Net sitef in which she stated that cultural rules are theson
that are responsible for standardizing masculiaitgt femininity in society, and for assuming
gender and not biological heritage. Aggressiore tikher forms of social behaviour is also

! Muntean, Ana, Munteanu, Ancdioleryd, Traun, Rezilien, Ed. Polirom, lai, 2011.
2 http://www.loc.gov/exhibits/mead/field-sepik.html.
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acquired through social learning. In the processaifialization, aggressive responses are
acquired either through direct learning, followireyards or punishments, or by observing
and imitating the behaviours and consequenceshef@tBandura (Petcu 1999 according to
Bandura) initiates the social learning theory afr@gsion, proving the adult’s role of model
in the case of children who acquire aggressionmidde an experiment: an actor performed a
show in a kindergarten. During the show he behaxeténtly, assaulting a large plastic
doll. Children then had to play with a series ofstancluding that doll. They also behaved
aggressively, as opposed to children who did rtended the show. Moreover, it was found
that aggression increased when the behaviour wearded. Hence, although children are
not exposed to aggression, they learn from their experience by reinforcing the important
people or those with authority. This is explaingdliietheory of aggression transfer and the
aggressive model theoryMihaela Tomia apud. Bandura, 1968, Ranschburg, 1971).
Bandura believes that the most common aggressifiavimur patterns can be found in:
social environment, in cultures in which aggresdbahaviour patterns are accepted and
admired and aggression is easily spread to newrgiimas; the media, especially television
by almost daily offering patterns of physical arthal aggression. By formulating the social
learning theory of aggression A. Bandura shows thiatis learned through several ways:
directly or by rewarding or punishing certain beibavs; by observing pattern behaviours of
others, especially those of adults (according @h8lcea, Jderu Gabriel. , Psychosociolegy
Theories, research, applicatioh2008 )?

R. K. Merton, A. Cohen, quoted by (V. Preda, 18%8ate that in the development
of an aggressive behaviour, the culture or subrilto which an individual belongs have a
large contribution. Once a subculture that approvielence has been established, social
learning becomes the main factor of spreading ént€mporary psychology and sociology
provide conclusive evidence on the role of learning building an aggressive
behaviour. Various forms of aggressive behaviow laarned either by observing or by
personal experience. Indirect learning, observatioand direct learning through personal
experience entwine in different proportions in shgmggressive behaviour. It was observed
that most aggressive children and youngsters coame families in which parents or other
family members display aggressive behaviour. Sdewining theory explains the processes
by which: 1) a behaviour or a sequence of behavisuacquired; 2) behaviours are to
initiated; 3) patterns of behaviour are maintai(letinescu, 1994). According to this theory,
social behaviour is not innate but learned fromrappate models. The emphasis lays on
individual learning experiences that can be dicgdhdirect. Through socialization, the child
learns the aggressive behaviour as he is rewardedtlg, or he notices that others are
rewarded for aggressive behaviour. The conceptnithting behaviour was introduced by
Skinner and it pointed out that we only imitate &aburs which are rewarded
(C. Havarneanu, 2001 )Considered a learned behavioural dimension, agigne undertakes
a more optimistic view (Baron) in the way in whidéhlearned, it can be easier to control and
prevent, reducing violence. Specialists from vasiolields of addressing aggression,
ethologists, psychologists, sociologists, crimigi$ts have given a more nuanced
interpretation of the phenomenon. Thus, Eibl-Eiblekf (1998) emphasizes the multiple
biological, psychological and  social determinationof the  aggression
phenomenon. Aggression is the behaviour charaetkrizy brutal, destructive reactions,
attack, primarily displayed by intimidating othergerbal reactions (insults, threatening

! Mihaela, Tomga., Influerya relasiei parinte-copil asupra fenomenului
delincveneijuvenileywww.adoptiiromania.ro/files/interes/29_int_Revist@Bar%2024%20R0O.pdf
2 Chelcea, S., Jderu ®sihosociologie — Teorii, cerat, aplicajii, Bucharest, Ed. Polirom, 2008.
% Preda, V., -Delicvena juvenili, Cluj-Napoca, Presa Universiia€lujeari, 1998, p. 33-34.

4 Soitu, L., Hivarneanu,C Agresivitatea frycoald, lasi, Institutul European, 2001.
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words); physical reactions (hitting, beating, harg)i “Aggression is not generated by a
single cause; it is the result of complex inte@usi between physiological, psychological
and various circumstances: brain diseases, metabsorders, male gender, alterations of
CNS, free access to weapons, exposure to violegtee, (Lauremiu Soitu according to
Eleanor Guetzloe — 1997 p.92).

3. GENETIC TRANSMISSION OF AGGRESSIVE PREDISPOSITION

Genetic model. In the scientific presentatiorAjgression and violence or on the
noble savage myth"Doctor Sever Oanand psychologist Melinda Bagoreach surprising
conclusions citing the study of Andreas RBlfture and Nurture Predispose to Violent
Behavior: Serotonergic Genes and Adverse ChildhBodironment Violence genes are
highlighted by the short alleles of the MAOA genaofpoamine oxidase A gene) and
represent an independent risk factor for violerttawiour, by adjusting homovanilic acid
level in CSF. Short alleles of S5HTT (5-hydroxytrgptine transporter) predispose to
violence. In this case it seems that the insufficiexpression of the serotonin transporter
prevents it from being taken over from the synaptigas of anterior cingulated cortex, thus
bringing the subject to a predisposition to anget aggression. Researchers estimate that up
to 30% of men have at least one of the two geraimmalies or both. Genetic anomalies
lead to violent behaviour if the child is raisedairviolent environment, but does not lead to
this if the child is raised in a gentle and affentite environment. The presence of long
alleles and that of both genes has therefore &gie¢ value against impulsive and violent
behaviour. The carriers of heredity are germinatigls, namely chromosomes and genes,
which, through fertilization, give birth and devpla new being who receives the parents’
characters. (@ican, Liiceanu, Micle, iViolation of law as lifestyle2009)? These characters
transmitted from parents to children representhbeeditary dowryHereditary is what is
transmitted through all the trait¢lereditary charactersare transmitted from parents,
grandparents through genes, the rules of hereditansmission being of 50% from the
father and 50% from the mother. Some charactetheoparents are dominant and obvious,
others are recessive, hidden, and the latter dapytar in the first generation but only in the
second, the third. Research on the role of heremlityaggression was made by several
methods, namelychromosomal research method, genealogical methwthod of studying
twins. (Pitrascu Denisa, 2016)

Conclusions

Innate and/or acquired or learned characteggfession is the subject of scientific
controversy which engaged specialists in biologietiological, psychological, sociological,
criminological sciences, etc. From the analysisheke controversies it can be inferred that,
like other human traits, aggression is a resultcivhéntwines elements transmitted and
triggered through biological mechanisms and undéeiinfluences of social environment.
However, at a causal level it seems that the fatistr is found in significant cases as
generating aggressive behaviour in most acts ofagmdable behaviour. Aggression is also a
cultural product, both at the level of emotions d@halt of behaviour. Cultures, respectively
community subcultures can develop different comiioms of aggression, fear, hatred,
which, under certain conditions, are prerequisiteets of certain deviant behaviours.

! Oart, Sever-Cristian, Bogp Melinda,Agresivitateasi violerya, sau despre mitul “bunuluizbatic”, “ Nature and
Nurture Predispose to Violent Behavior: Serotorefgenes and Adverse Childhood Environment”, AndiReis,
Michael Rosler, et al. Neuropsychopharmacology 728@, 2375-2383, 2011.

2 Sjucan, Doina., Liiceanu, Aurora., Micle, Mncdlcarea legii ca stil de vig. Vulnerabilitatea adolescgitor la
criminalitate, Editura Academiei Romane, Bucharest, 2009, p. 40.

% denisapatrascu.wordpress.com/2010/02/13/studiistwiogic-privind-cauzele-delicventei-juvenile/ cartat la
data de 27-1-2011
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Abstract

Trafficking in human beings represents a seriouslation of the fundamental
human rights and dignity, involving cruel practicesich as the use of violence and threats.
For combating this phenomenon in the European Unias drawn up a series of relevant
judicial instruments namely, the Council Framew&cision 2002/629/JHA on combating
trafficking in human beings, the Council Directiz®04/81/EC on the residence permit
issued to third-country nationals who are victimist@fficking in human beings or the
European Parliament Resolution of 10 February 2@h0preventing trafficking in human
beings.

Key words: trafficking in human beings, criminal sanctionsinarable categories.

Introduction

Trafficking in human beings represents a major peabin nowadays Europe. Each
year, thousands of persons, mostly women and eijdare victims of trafficking for sexual
exploitation or for other purposes, either in th@&wn country, or abroad. All indicators
point an increment of the number of victims. TheoBean Commission stated its objective
in fighting trafficking in human beings by prevegtithis phenomenon, offering protection
for the victims and trialing the culpable.

I. International judicial instruments on the phenomenon of trafficking in
human beings

In the international context of the preoccupationdombating trafficking in human
beings, the EU has launched a common anti-traffigy@m, resulting in different normative
acts, declarations, conventions and recommendaf@nthe European institutions. In this
regard, we note as relevant judicial instrumentise Council Framework Decision

! Council Framework Decision 2004/68/JHA of 22 Deben2003 on combating the sexual exploitation dticin
and child pornography — OJ L 13/20.01.2004, p.lelril Framework Decision 2002/629/JHA of 19 Judp2 on
combating trafficking in human beings — OJ L 203812003, pp.1-4; Council Decision 2001/87/EC ondigaing,
on behalf of the European Community, of the Uniiedions Convention against transnational organazede and
its Protocols on combating trafficking in persoespecially women and children, and the smugglingigfants by
land, air and sea — OJ L 030/1.02.2001, p.44; AbDecision of 29 May 2000 to combat child pornggm on the
Internet — OJ L 138/9.06.2000, pp.1-4; Council Bliree 2004/80/EC of 29 April 2004 relating to compation to
crime victims; European Convention on the Compéoisatf Victims of Violent Crimes (Strasbourg, 24 Wwonber
1983); Recommendation No R(85) 11 on the positiath@ victim in the framework of criminal law andgeedure;
Communication of the European Commission “Crimeinis in the European Union — Reflections on stadisiand
action” (14 July 1999); Green Paper “Compensatoarime victims” presented by the European Commis$28
September 2001) .
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2002/629/JHA of 19 July 2002 on combating traffickiin human beings, the Council
Decision 2004/81/EC of 29 April 2004 on the resierpermit issued to third-country
nationals who are victims of trafficking in humaeitgs or who have been the subject of an
action to facilitate illegal immigration, who coapée with the competent authorities, the
Council Framework Decision 2001/220/JHéf 15 March 2001 on the standing of victims in
criminal proceedings, as well as the European d&adnt Resolution of 10 February 2010 on
preventing trafficking in human beings.

In the same context, the Protdctd prevent, suppress and punish trafficking in
persons, especially women and children, supplemgrihe United Nations Convention
against transnational organized crime (hereinailed “Palermo Protocol”) established the
international action against trafficking in humagirtgys.

Considering that trafficking in human beings causggis a violation of human rights
and an offence to the dignity and the integritytled human being, and that the victims’
rights and protection and the fight against tr&ffig in persons must represent primary
objectives, the Council of Europe adopted the Caotisa on Action against Trafficking in
Human Beingsof 3 May 2005, opened for signing and signed bynRoia in Warsaw on 16
May 2005, and ratified this convention by Law N@®&D06.

Private life and identity of the victims of traffimg in human beings are also
protected by special laws with criminal provisiottse victims having the right to physical,
psychological and social recovryMember States shall establish strategies andyappl
measures for the prevention and combating of tkifig in human beings especially since
the elimination of internal borders more offences unnoticed

The detection of the activity of criminal groups astion and the planning of an
appropriate answer of the society assumes the leulyel of the profile, reasons and way of
operation of the offendéts

! Council Framework Decision 2001/220/JHA on thendiag of victims in criminal proceedings; this dson,
based on Title VI of the Treaty of the Europeanddniallows victims of offences to request damages fthe
offender during criminal proceedings.

2 Romania signed on 14 December 2000, in Palerm®,Uhited Nations Convention against Transnational
Organized Crime and its two Protocols adopted iw Nerk on 15 November 2000, namely the Protocgrevent,
suppress and punish trafficking in persons, esfigaromen and children, supplementing the Unitedidies
Convention against Transnational Organized Crintetha Protocol against the smuggling of migrantsalog, sea
and air, supplementing the United Nations Convenéigainst Transnational Organized Crime; theserniat®nal
instruments were ratified by Law No 565/2002.

% In the elaboration of the convention were congidehe The Convention for the Protection of Humagh® and
Fundamental Freedoms (1950) and its five Prototaisalso the following recommendations of the Cottam of
Ministers for the Member States of the Council afrédpe: Recommendation No R(91) concerning sexual
exploitation, pornography, and prostitution of, arafficking in, children and young adults; Reconmdation No
R(97) 13 concerning intimidation of witnesses ane tights of the defense; Recommendation No R(2Q@Q0)n
action against trafficking in human beings for thepose of sexual exploitation; Recommendation XZ0B1) 16
on the protection of children against sexual exatimn Recommendaton No R(2002) §ny the protection of women against
violence; Recommendation (1325) 1997 on traffiesvomen and forced prostitution in Council of Eurapember
states; Recommendation 1450 (2000) on violencenagaiomen in Europe; Recommendation 1545 (200Zhen
campaign against trafficking in women; Recommerafafi610 (2003) on the migration connected withfitraihg

in women and prostitution; Recommendation 1611 §2@ the trafficking in organs in Europe; Recomdsion
1663 (2004) on domestic slavery: servitude, auspaid “mail-order brides”.

4 Elena-Ana Mihg, Metodologia investigrii infracyiunilor, Agora University Publishing-house, Oradea, 20035 p.

® See in this regard Elena-Ana Mihop.cit., (case study), pp.37-39.

¢ Ghe. Qvat, N.lancu, Investigarea criminalif/ii transfrontaliere. Aspecte generalein Criminalitatea
transfrontalieez la grania dintre prezengi viitor, (coord.: Ovidiu Predescu, Elena-Ana MjhiNicolaie lancu),
T.K.K. Publishing-house, Debrecen, Hungary, 200200.
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II. Council Framework Decision 2002/629/JHA of 19 Juli2002 on combating
trafficking in human beings

The present framework decision contributes iv@néing and combating trafficking
in human beings by completing the series of inseni$ already adopted in this area.

The area of this framework decision is represehtethe identification and sanction
of a category of offences, which are, accordingutbl “Offences concerning trafficking in
human beings for the purposes of labor exploitatioisexual exploitation”. The following
offences committed in the following circumstances part of this categoryhe recruitment,
transportation, transfer, harboring, subsequentagtion of a person, including exchange or
transfer of control over that perspwhere:

(a) Use is made of coercion, force or threat, iditig abduction, or
(b) Use is made of deceit or fraud, or
(c) There is an abuse of authority or of a positbrulnerability, which is such that the
person has no real and acceptable alternativeolmutitmit to the abuse involved, or
(d) Payments or benefits are given or receivedhieze the consent of a person having
control over another person
- For the purpose of exploitation of that persdalsor or services, including at
least forced or compulsory labor or services, shavar practices similar to slavery or
servitude, or
- For the purpose of the exploitation of the ptasittn of others or other forms of
sexual exploitation, including in pornography.

Considering the vulnerability of the category elation to which are incident the
provisions of the present framework, on one hand,an the other hand the recognition and
classification as a serious penal offence of thkifig in human beings, Art 1 Para 2 of the
decision states that the consent of a victim dfitking in human beings to the exploitation,
intended or actual, shall be irrelevant where ahthe means above mentioned have been
used.

Childrerf, considered to be part of a special category aveemulnerable and
exposed to a higher risk of becoming victims offitking in persons. In this regard, the
European co-legislator incriminates the offencedest by Art. 1, namelyhe recruitment,
transportation, transfer, harboring, subsequentagtion of a person, including exchange or
transfer of control over that person

Each Member State shall take the necessary maasurensure that an offence
referred to in Art. 1 is punishable by effectivepoportioned and dissuasive penalties, likely
to lead to extradition. Specifically, the offenceball be punishable by terms of
imprisonment with a maximum penalty that is nossléisan eight years where it has been
committed in any of the following circumstances:

(a) The offence has deliberately or by gross neglig endangered the life of the
victim;

! Joint Action 96/700/JHA of 29 November 1996 of @euncil establishing an incentive and exchanggrara for
persons responsible for combating trade in humangbeand the sexual exploitation of children (STORjint
Action 96/748/JHA of 16 December 1996 of the Coliegtending the mandate given to the Europol Drugs,
Decision 293/2000/EC of the European Parliamentairithe Council of 24 January 2000 adopting a mogof
Community action (the Daphne program) (2000 to 2@@8preventive measures to fight violence agathgtren,
young persons and women, Joint Action 98/428/JHa#pgetl by the Council on the creation of a Europhaticial
Network, Joint Action 96/277/JHA of 22 April 1996rcerning a framework for the exchange of liais@yistrates
to improve judicial cooperation between the MemBéates of the European Union, Joint Action 98/43a#&/J
adopted by the Council on good practice in muteigal assistance in criminal matters.

2 In the meaning of this Framework Decision, “chitiiiall mean any person aged less than 8 years.
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(b) The offence has been committed against a viathro was particularly vulnerable.
A victim shall be considered to have been partitylaulnerable at least when the victim
was under the age of sexual majority under natiavaland the offence has been committed
for the purpose of the exploitation of the prosiin of others or other forms of sexual
exploitation, including pornography;

(c) The offence has been committed by use of serigolence or has caused
particularly serious harm to the victim;

(d) The offence has been committed within the fraork of a criminal organization as
defined in Joint Action 98/733/JHA, apart from fhenalty level referred to therein.

Art. 4 of the decision states the liability of &gpersons for one of the penal
offences above mentioned committed for their bénbff any person, acting either
individually or as part of an organ of the legatgm®, who has a leading position within the
legal person, based on:

a) A power of representation of the legal person, o
(b) An authority to take decisions on behalf of liagal person, or
(c) An authority to exercise control within the égerson.

A legal person held liable pursuant to Article g punishable by effective,
proportionate and dissuasive sanctions, which shelude criminal or non-criminal fines
and may include other sanctions, such as:

(a) Exclusion from entitlement to public benefitsaid,

(b) Temporary or permanent disqualification frora iractice of commercial activities,

(c) Placing under judicial supervision,

(d) A judicial winding-up order,

(e) Temporary or permanent closure of establishsnevitich have been used for
committing the offence.

Each Member State shall take the necessary measurestablish its jurisdiction
over an offence referred to in this decision where:

(a) The offence is committed in whole or in parthivi its territory,

(b) The offender is one of its nationals,

(c) The offence is committed for the benefit oégdl person established in the territory
of that Member State.

[ll. Provisions inserted in the Council Directive 2004/81/EC of 29 April 2004 on
the residence permit issued to third-country natiomals who are victims of trafficking in
human beings or who have been the subject of an & to facilitate’ illegal
immigration, who cooperate with the competent authoties

The purpose of this Directive is to define the dtiods for granting residence
permits of limited duration, linked to the lengthtlee relevant national proceedings, to third-
country nationals, who are or were victims of icing in human beings even if their

! For the purpose of this Framework Decision, “legatson” shall mean any entity having such standeu the
applicable law, except for States or other pubtidibs in the exercise of State authority and fdslipunternational
organizations.

2 «Action to facilitate illegal immigration” coversases such as those referred to in Articles 1 aaofi Directive
2002/90/EC.

% “Trafficking in human beings” covers cases suchhase referred to in Art. 1, 2 and 3 of FramewDscision
2002/629/JHA.
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entrance on EU territory was illegal and who caapein the fight against trafficking in
human beings or against action to facilitate illéganigratior.

For the purpose of this new European regulatios cdtegories of subjeétfor that
are applicable its provisions are the third-coumationals who have reached the age of
majority, as stated by the Member State’s leg@atBy derogation, Member States may
decide to apply the present directive for juvembrsons in the conditions stated by their
internal legislation.

Member State’s competent authorities shall notify third-country national who is
considered to fulfill the conditions stated by thiisective. Member States guarantee that
third-country nationals are the beneficiaries ofedlection period that will allow their
recovery and to avoid the influence of the offesdsp that the third-country nationals may
decide totally aware whether they cooperate omviibt the competent authorities.

During the reflection period and until a decisiom given by the competent
authority, third-country nationals have accesgdatment, the Member State concerned not
being able to take any action against it, unless [iiroven by the competent authorities that
the person has actively, voluntarily and in his oimiiiative renewed contacts with the
offenders or for reasons concerning public order and natiseeurity.

In applying this directive, Member States shallsidar the needs for protection and
safety of the third-country nationals, so that gtmranteed minimum life conditions for
those who cannot support themselves, as well assacto emergency medical care,
emphasizing the special needs of vulnerable perdpngranting free psychological,
language or juridical assistance.

After the expiry of the reflection periddor earlier, the competent authorities, in
order to issue the residence pefrsftall consider:

a) The opportunity presented by prolonging the @@ssstay on its territory for the
investigations or the judicial proceedings,

b) Whether the person has shown a clear intenti@odperate

¢) Whether the person has severed all relations thibse suspected of trafficking in
human beings.

The residence permit is valid for at least six thenrenewable if the conditions of
its granting are continuously satisfied.

The residence permit can be withdrawn at any tfrtfee issuing conditions are not
satisfied. The residence permit can especially itledwawn in the following cases:

a) If the holder has actively, voluntarily and iis bwn initiative renewed contacts with
those suspected of committing the offences refetréal this directive

b) If the competent authority believes that theirits cooperation is fraudulent or that
his/her complaint is fraudulent or wrongful; or

c¢) For reasons relating to public policy and tophetection of national security; or

d) When the victim ceases to cooperate; or

LAt 1.

2 According to Art. 2 of the directive “unaccompatieninors” means third-country nationals below tlye af

eighteen, who arrive on the territory of the MemB&ate unaccompanied by an adult responsible &mn twhether
by law or custom, and for as long as they are fiet#vely taken into the care of such a persommarors who are
left unaccompanied after they have entered thiedsriof the Member State.

% Art. 2, point b) and c).

4 Art. 6, para. 1-4.

® Especially, Member States may extend the reflaggieriod if they consider that it is in the besenast of the
child.

 According to art. 1 of the directive “residencermpi#” means any authorization issued by a MembeteSt
allowing a third-country national who fulfils themrditions set by this directive to stay legallyitnterritory.
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e) When the competent authorities decide to distoatthe proceedings

During the benefit of a residence permit the biefaaty is authorized to enter on the
labor market, professional training and educatfidris access is limited by the validity of the
document, and the conditions and procedures fdwaization of the access to labor market,
professional training and education are establisbgdthe competent authorities, in
accordance with the national legislation of eachritder State.

To the same extent, third-country nationals haeeright to access programs and
schemes established by Member States, non-governmentanizgtions or associations
who have concluded special agreements with thesstathose objective is the return of
those third-country nationals to a social norm#d, lincluding, based on the situation, to
courses for the improvement of their professiondlssor the preparation of the assisted
return in their origin state.

Conclusions

Conclusions on the trafficking in human beings rmmd by the European
Parliament by Resolution of 10 February 2010 owegméng trafficking in human beings.

The European legislator emphasizes the Europearindgichational reality of the
trafficking in human beings. In this regard, MERwé& concluded that future measures must
start from an integrated approach reuniting préeareand combating, as well as protection,
support and assistance offered to victims, inclgdive consolidated cooperation between all
stakeholders. On the other hand, measures takémsagrafficking in human beings cannot
be limited only to legislative ones, but must becampanied also by non-legislative
measures, especially by the evaluation of the egitin of adopted measures, collecting and
transmission of information, cooperation, partngsland exchange of good practices.

Not least, cooperation and partnership betweenpgga Union, Council of Europe,
UN and third-countries, especially countries ofjoriof the victims, as well as United States
of America, as country known as destination, areem$al in the protection of the
fundamental rights and in efficiently combatingfficking in human beings.
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Art. 14.
2 When a Member State decides to establish or gmplgrams and schemes, it can condition the issuahtiee
residence permit or its renewal by the participatmthe above mentioned programs and schemes) g regard
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