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Abstract

Local legal relations have evolved steadily over fast twenty years, so now we are
witnessing a redefinition of their concept, withe thurpose of overcoming the traditional
local autonomy in recognition of certain internatad legal capacity of local communities to
participate in forms of decentralized cooperation.

The goal of our research is to identify new actorshe international relations, local
communities, which under EU law and the CounciEafope acquire certain powers that
would allow them, at least theoretically, employtreamong secondary actors on the stage of
international law.

The study presents an examination of the docungavisrning international or local
cooperation with the ultimate aim to highlight theonsequences of these forms of
cooperation, which they produce in the contextdrhimistrative decentralization.

Keywords: local cooperation, international relations, locabmmunity.

Introduction

The development of the role of local collectivitythe society and the requirements
imposed by modernization has multiplied relatioetween communities both domestically
and internationally. The legislative framework whiputs such rights came quite late, as
operational forms of intercommunity co-operationvéadeveloped since the 1960’s in the
European administrative space, and in the Romalagislation, regulations are more recent,
the years 2000.

Relations between local authorities are markeé lmyose co-operation, characterized
by the initiative to show a more attractive imagspecially from the perspective of investors.
Co-operation between local authorities has becomaeaessity for strengthening local

! Beneficiary of the project “Doctoral scholarshifus the development of the knowledge-based society”
funded by the European Union, through the Europ®acial Fund, Sectorial Operational Program Human
Resources Development 2007-2013.
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structures by joint exercise of powers in ordemptomote development projects that serve
local interests.

Relationships that are established between looléctivities go beyond border limits,
so international co-operation has become a realdayefully analyzed in theory.

The European Charter of Local Self-Governmésta document that states some
principles likely to govern the interaction betwdeoal and central authorities. The objective
of this document is to compensate for the lackashimon European rules likely to appreciate
and protect the rights of local authorities, whagk the closest to the citizens.

The principle of local autonomy, enshrined in theropean Charter of Local Self-
Government, forms the local authorities and thduilitg to organize themselves in
cooperative structures. Therefore, co-operationeraizes territorial and legal autonomy.
However, autonomy can know serious limitations,ahejing on the legislation of the states.

The Charter merely regulates the sphere of intieracbetween central authorities and
local community by establishing and sharing resjiolitgees and indication mechanisms to
facilitate these relations.

Designation of responsibility to local collectieis consists in autonomy, legality,
general competence clause, subsidiary and delegafigpowers. The second category of
principles could be regarded as tools that ensi@drmal conduct of relations established in
different spheres of activity, namely co-operatiorfprmation, financial independence and
supervision. While the first category of principiesiefining the status of the community and
the skills domain, the second one governs relati@tsween communities.

Local Autonomy acquires new acceptations, extérideunderstand what meaning it
was given before. Overcoming traditional local auamy represents the recognition of certain
international legal capacity of local communitiespiarticipate in forms of decentralized co-
operation.

In the European administrative space, we notideast three forms of co-operation
between regions: cross-border, transnational atetr@gional co-operation. The first form
concerns regional development of adjacent locdectivities (located just across a border
state), the second form concerns co-operation legtvgeoups of European local authorities
for integrated and harmonious development of thetdey of the European Union and the
third form includes co-operation of EU with thirduntries.

In classical international law it is recognizedttbaly states can be primary subjects
that act in international relations, conclude fesatand bear the consequences of
noncompliance. In the last 20 years significantnges have occurred on the stage of
international relations, in the sense that theges of certain actors is felt-actors that may
not fall into the category of primary subjects, laauire certain powers that would allow
them, at least theoretically, employment among seaxy actors on the stage of international
law®. To be even more rigorous, we note that this phmmmn is particularly at European
level in the range of the European Union and theunCb of Europe, two regional
organizations with regional vocation.

Adopted in Strasbourg on 15 October 1985 and emtierte force on 1 September 1988. Romania signed th
Charter on October 4, 1994 and a ratified by Law 189 of 17 November 1997, published in the “O#ici
Gazette of Romania”, Part I, no. 331 of November P877, except art. 7, paragraph 2 of this European
instrument.

% They have the quality of subjects - of internagiblaw states, international organizations andomatior nations
fighting for independence. For details see Stelmiiuna, International Public Law C.H. Beck Publishing
House, Bucharest, 2007, p. 104.
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In 1980, the European countries signed Eueopean Outline Convention on Cross-
Border Co-operation between Territorial CommunitasAuthoritie$, adopted at Madrid on
21 May 1980. This convention has greatly facilidateoperation between regions.

Each Contracting Party undertakes to facilitate piminote cross-border co-operation
between territorial communities or authorities ofiey States Parties to the Convention in
accordance with the constitutional provisions afreState.

The Additional Protocol to the Convention - congin the provisions of Article 1,
paragraph 2, the following provisio#& cross-border co-operation agreement commits the
sole responsibility of territorial communities oruthorities which have concluded it.
Therefore, this regulation brings cross-border peration to a higher level, providing in
Article 3 that cross-border co-operation agreementxluded by territorial communities or
authorities can create a cross-border body withllpgrsonality or not.

A second Protocol to th&uropean Outline Convention on Cross-Border Co-
operation between Territorial Communities or Auilies’, states in its preamble that to fulfill
their functions efficiently, territorial communigeor authorities collaborate not only with
neighboring communities in other states, but atseifin non-contiguous communities that
have a community of interest (inter-territorial peoation). For the purposes of this Protocol,
inter-territorial co-operationmeans any consultation aimed at establishingioekstbetween
territorial communities or authorities of two or radContracting Parties other than border co-
operation reports of neighboring communities, idolg agreements with territorial
communities or authorities in other states. Arti@ge paragraph 2 of Protocol 2 of the
Convention provides that an inter-territorial cceogtion agreement commits the sole
responsibility of territorial communities or autht@s which have concluded it.

The situation remains somehow uncertain in termtheflegal commitment and the
consequences of decisions these communities of wak& The Standing Conference of
Local and Regional Authorities in Europe of the @adlof Europe, in the name of trans-
boundary communities, adopted in 1991 the Resall®/ (1991) 6n the foreign relations
of territorial communities” which requests the Coittee of Ministers to develop an
Additional Protocol to strengthen the influencekafropean Outline Convention on Cross-
Border Co-operation between Territorial CommunitiesAuthoritieswhich recognize:

* The power of local collectivities to maintain crdssrder relations;
* The legal person in internal law of cross-borderameration bodies;
* The legal value of national acts performed by thHasdies”.

In the specialty literature, the relation betweeohsauthorities or public bodies is also
called low level relation, transnational or trarsder relation. The existence of intrastate
agreements raises various issues related to themgnition by international law, as well as
their impact on the unity of the state on the iméional stage given that the state is the only
entity able to engage across borders. There areftine two issues worth mentioning.

Therefore, we note that in order to preserve theemnce of the states international
relations in trans-boundary relations, it is impattfor the State concerned to channel and
focus the action of local collectivities in order avoid any conflict between decentralized
action taken to local and international commitmeritthe State.

Regarding the legal nature of interstate agreem#émesdoctrine stated that they are
not Treaties, proposed qualifications being thokepolitical agreements, agreements of
international law, national agreements or agreernsesui generis.

“Government Ordinance no. 120/1998 for ratificatiyrRomania of the European Outline Convention cos&r
Border Co-operation between Territorial CommunitasAuthorities adopted at Madrid on 21 May 1980,
published in Official Gazette of Romania, Partd, 829 of 31 August 1998, approved with amendmieptsaw
no. 78/1999.

® Concluded on 05 May 1998, in Strasbourg.
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States began to conclude, as we noted above, frarkeneaties which detail the
conditions under which local communities can adhwhe intent to co-operate. Through the
conditions imposed, states try to reconcile intsré@s order to ensure stronger co-operation
between local entities and coherent external actq@reserve the state. Statesnted thereby
to preserve the national law of such agreements.

Most of these treaties provide that any co-opemnabiodies that constitute - shall apply
national law of one of the parties to the treagnfework. The state remains an indispensable
player for the efficiency of cross-border terrisdrcommunities or authorities.

Most of these framework treaties, aim to facilit@ied promote cross-border co-
operation, while the local communities that have tight to be part to such agreements are
rigorously specified, depending on each stateg&smial constitutional architecture.

Local communities’ competence, to conclude suchomeration agreements is
consistent with the principle of parallelism-skis that agreements can be signed only in
areas where entities have the same kind of powetsruheir intern law. Some materials are
of course excluded from the co-operation. Thesettzefields that involve the exercise of
sovereignty.

TheEuropean Outline Convention on Cross-Border Co-apen between Territorial
Communities or Authoritiegresents a series of models and outlines agreenstatstes and
contracts in terms of cross-border co-operatiotenftorial communities or authorities. Thus,
we distinguish two main categories:

* Models of intergovernmental agreemérisncerning cross-border co-operation

at regional and local levels;

« Outline agreements, contracts and statutelsich can serve as a basis for cross-
border co-operation between authorities and logtdaities.

Covered by national and state laws, schemes amdylito immediate use, or
subordinated to the adoption of an interstate agee¢, which regulates their use. The system
of these agreements, intended for local communitiegesponds to the models of interstate
agreements. The Government Emergency Ordinance Y@&&0OL120/1998 for ratification by
Romania of theEuropean Outline Convention on Cross-Border Co-apien between
Territorial Communities or Authoritiegepresents the legal frame of cross-border co-
operation activities conducted by local authoria@sl communities in our country.

The principal provisions of Law no. 215/2001 arenpteted with the Government
Ordinance no. 120/1998 for the ratification of teropean Outline Convention on Cross-
Border Co-operation between Territorial Communit@sAuthoritiesand the provisions of
Law no. 315/2004 on regional developnieAccording these law, co-operation represents a
component of the regional development policy whagihs are to ensure balanced economic
growth, social development and sustainable devetopmf border regions.

Regarding the procedure for concluding agreementsdal intrastate, the Romanian
legislator has limited the exercise of these riditsamending the legislative aethich was

® Under intergovernmental agreements we distingtiigh following models: the inter-state agreement on
promoting cross-border cooperation model; the gtéée agreement on cross-border regional consrtati
model; the interstate agreement on local bordelifmpanodel.

" Regarding schemes of agreements, contracts andestdoetween local authorities we distinguish: ah#ine
agreement on the creation of a consultation betwesal authorities; the scheme to coordinate theagament
of local public affairs cross-border agreement,sbleeme for creating cross-border private law assons; the
scheme of supply contract or a supply of serviege/ben local (non-private) and the scheme suppijyract or

a supply of services between local border's (pyblirteement scheme creating inter-border cooperbtdies.

® published in the Official Gazette of Romania, Ramo. 577 from the 29 of June 2004, as corrected by
Correction no. 315/2004, modified and completedsloyernment Emergency Ordinance no. 111/2004.

® Law no. 129/2003, published in the Official Gaeaif Romania, Part I, no. 260 from April the 15603, art.

2 from Government Emergency Ordinance no. 120/128& been modified.
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originally ratified in the Framework Convention.,3be legislator has introduced in Art. 2 of
Government Emergency Ordinance (GEO) no. 120/1888fdllowing provisions: ,,Cross-
border co-operation is subordinated to the conafusif intergovernmental agreements and
the application of the provisions regarding crossdlr co-operation is limited to the territory
surrounding counties. Local communities, authagite bodies exercising regional functions,
under Romanian law are represented by county clsusred local councils”.

Provisions of art. 15 and following of Law 215/200d local public administration,
regulates the procedure of exercising the rightcdéeoperation and association of local
communities with other communities in the countrnabroad as follows:

» Local initiative to co-operate and associate witleo communities abroad and to join
an international association shall be notifiedh® Ministry of Foreign Affairs and the
Ministry Administration and Internal Affairs.

* The projects of co-operation agreements that ¢eitadministrative units intend to
conclude with local authorities in other countnv&i be submitted for approval to the
Ministry of Foreign Affairs, through mayors, or Bidents of County Councils, prior
to submission for approval by Local Councils or Gais County, as appropriate.

* These notices must be issued within 30 days ofviecethe request. Otherwise it will
be considered that there are no objections andptbgct can be submitted for
approval to the Local Council or County in case.

* The decisions regarding the participation in proggaof county, regional, zonal
development or border co-operation is adopted Imyagority of local councilors in
office. Responsibility for co-operation agreemeotsicluded by local communities
belongs exclusively with them.

* Through the border co-operation agreements, itbeacreated within the Romanian
territory certain bodies endowed with legal perséithaThese bodies have, in the
present law, administrative-territorial powers. aAbauthorities that have concluded
agreements of border co-operation have the righpaudicipate in other Member
bodies created by those agreements, within thenpetence.

The procedure regarding the assent has beenzzdidn the literature was estimated
that this regulation is anachronistifor the following reasons: establishing this taskthe
local community it prejudices the principle of lb@tonomy, so that the right to judge on
whether initiating external co-operation belongslarger to the local community, but to the
state. In these circumstances the state can pasatlie association, co-operation or accession
to procedure by issuing a negative opinion regardmtiating external co-operation. In a
different opinion it is supported that the conteakrcised by the Ministry over the activity of
local or county councils, by issuing this opinicgpresents a classic exercised trusteeship
administrative control.

As far as we are concerned, we believe that theirement for obtaining the notice is
likely to infringe local communities to expressdhg The possibility to prejudice the unitary
and indivisible character of the state through eis$ion or co-operation agreements does not
exist; because unlawfdldecisions that adopt these agreements may be reenby the
administrative court, in the exercise of judicieview by the Prefect.

In conclusion, we consider that the provisions international co-operation are
intended to reinforce and to develop neighborlatiehs between territorial communities or
authorities, which depend on two or more contrgcparties, as well as on agreements and
understandings necessary for this purpose.

0 A, Trailescu,Administrative LawC.H. Beck Publishing House, Bucharest, 2010, p. 40

1 According to art. Article 16.3 of Law no. 215/200lhe opinions provided in par. (2) must be issuéthin
30 days of receipt of the request. Otherwise it gl considered that there are no objections amghtbject can
be submitted for approval to the local council oumty concerned”.
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Conclusions

1. Regarding local legal relations, we noticed tiat local autonomy acquires new
meanings, extended to the understanding that it gieen before. Overcoming traditional
local autonomy represents the recognition of certaternational legal capacities of local
communities to participate in forms of decentralize-operation.

2. The nature of this phenomenon calls for reflectcan it be an irreversible process
or will it disappear due to the lack of funds faoarious projects? Scenartbgoresee the
emergence of certain transnational representativassnational budgets and, why not, a
representation in the European institutions of ffor cross-border co-operation.
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Abstract

The offenses field is assimilated to the criminak drom the perspective of the
European Court of Human Rights, in the sense dtlar6 of the Convention, the person
accused of committing an act regarded in natioraV las an offense must benefit from the
guarantees specific to criminal proceedings.

Keywords: theright to a fair trial, contravention, access to jice.

Introduction

The legal regime of contraventions is regulatecRmynanian Government Ordinance
no. 2/2001. This regulation represents common lawthee matter and is supplemented by
various other regulations: of the public acquisite field — Romanian Government
Emergency Ordinance no. 34/2006, of traffic on mulbbads — Romanian Government
Emergency Ordinance 195/2002, of accounting — Law82/1991, of companies — Law no.
31/1990, of the fiscal field — The fiscal code &sdal procedure, of labor contracts — Labor
Code, of urban planning — Romanian Government Eererg Ordinance no. 7/2011 which
modifies and supplements Law no. 350/2001 regarding use and urban planning.

An action may be identified as an offense onlyhié following conditions apply
simultaneously: 1. there is an action; 2. thera vllful violation of the law; 3. the offense is
set and punishable by legal rule; 4. the legal nasmenforced by a public authority
empowered by law.

Common law procedure to challenge the minuteshef dffense by contravention
complaint is made under the provisions of art. Bthe Romaniarovernment Ordinance.

The deadline to introdudike complaint is 15 days from the date of the naaif the
offender is present at the time of drawing up theuwes and receives a copy) or from the date
of its communication (if the offender was not prasguring the drawing up of the minutes or
being present, the offender has not received a @aipthe minutes). The term shall be
calculated on days off, without taking into accotlng first and last day of the period.

The persons who can file complaints are: the déenthe victim and the owner of the
seized goods, other than the offender.

The complaint of the plaintiff may relate to jube compensation, and the owner of
the seized goods, other than the offender, mayahmoky in respect of the seizure.

The constitutional provision that must be menttmne article 15, paragraph (2), by
which it is disposed that the law is not retroagtiexcept for the more favorable criminal or
contravention law. The association of the two (angthand contravention) serves as starting
point for the circumscription of the contraventioratter in the area protected by article 6 of



THE RIGHT TO A FAIR TRIAL IN PROCEEDINGS CHALLENGINHE MINUTES OF DISPUTING
CONTRAVENTIONS

the European Convention of Human Rights regardnegright to a fair trial. The lawmaker
must regulate the contravention material accordinghe guarantees provisioned by the
Convention to be applicable in “criminal law”, beisa the European Court does not interpret
the provisions of the Conventions in abstract, lputrelating them to a concrete situation
Therefore, if the penalty provided in the new Ianlighter, it will be one that applies. This
would be a rather simple variant as the means termée the more favorable criminal or
contravention law is more complicated. “The crinhioacontravention law may comprise of
exclusively more favorable or unfavorable disposisi to the offender or may comprise some
more favorable and some more unfavorable dispasitib In short, firstly, the distinction
between “more favorable” and “more unfavorable’made in relation to the offense, and
secondly, in relation to the punishméntsconsidering the particulars regarding the
prescription and execution of the punishment amdrapa possible conflict between the used
criteria®.

Art. 32 paragraph (1) of the Romani@overnment Ordinance no. 2/2001 provisions
that “the complaint accompanied by a copy of thautas is submitted to the body to which
the traffic officer belongs, the latter having thigligation to receive it and hand the depositor
evidence in this regard”. By Decision no. 953/20@6 the RomaniarConstitutional Court,
the constitutional challenge of dispositions oficiet 32 paragraph (1) of the Romanian
Government Ordinance no. 2/2001 was admitted.slmibtivation it was shown that by the
provisions of article 21 paragraphs (1) and (2)hef Romanian Constitution, article 6 of the
Convention for the Protection of Human Rights anddamental Freedoms, as well as article
10 of the Universal Declaration of Human Rights dwese, providing the deposition of the
complaint to the body to which the traffic offideelongs, the latter is given the opportunity to
not submit the complaint to the court. Also, suctoaduct of the administrative authorities
concerned would have been encouraged by the facthe legal text under analysis provides
no penalty for failure to fulfill said obligatiomder the law.

The RomanianConstitutional Court considered the plea of undtutginality and
decided that the existence of any administrativ&antde which does not have any objective or
rational justification and which could eventuallgny said right of the person flagrantly
infringes the provisions of article 21 paragraphs(B) of the Constitution, and implicitly the
right to a fair trial, and thus the conventionad\yasions of article 6.

The Court also held that the text of law under taoyuallows that abuses be
committed by agents of the administrative bodidsictv eventually, even if leading to their
criminal or disciplinary liability, would impair oeven deny the appellant’s right to free
access to justice.

'3 Mircea Ursuia, Can the Romanian contravention procedure be consitlas belonging to the autonomous
notion of “criminal matter” from the perspective @frisprudence of the European Court of Human Right
Judicial Courtier, no. 2/2008, p. 82: “Thus, ipsssible that the ruling of a fine in a certain amtato constitute
for a person of low economic means a ,criminal gear whereas for a person of means, the Court tsider
that the notion is exceeded.

4 Dan Claudiu Bnisor, The principle of retroactivity of the more favorabtriminal or contravention law,
Caiete de Drept Penal, nr. 4/200926.

'3t should be noted that in relation to how to gpiple sanction, a law is the more favorable atiethat can
enforce it has a more prominent level of independeamd impartiality. Also, the more favorable laave the
ones that give judges better opportunities to miléavor of the person who bears the penalty, intraaliction
with those that suppress or reduce the possibditya more favorable arrangement of execution of the
punishment.

18 «“The criteria for determining the milder naturetb& punishment are usually the following: legarhichy of
punishments, the accumulation of sentences, andintlitation of decision left to the judge and theans of
accumulation of sentences”. For details, pleasswbban Claudiu Bnisor, op.cit.,pp. 26-41.

7 published in the Official Gazette no. 53 from #% of January 2007.
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In conclusion, the obligation to submit the compliab the body to which the agent
belongs, as a condition of access to justice, dammmbjectively and reasonably justified not
even in that the administrative bodies, in recefghe complaint, would take cognizance of it
and would not proceed to the execution of the apple fine.

According to article 16 of the Ordinance, the nt@suof finding of the offense must
contain certain information and statements. l&ilsfto find any of these items, the minutes is
annulled and the complaint, admitted. In some ¢abkesnullity of the minutes can be found
on ground basis (art. 17 of the Ordinance).

The court ruling by which the contravention offefsesolved is submitted to a 15-day
appeal term from it communication, except for tine ¢aid in the case of traffic offenses and
that regarding the disturbance of public order. Byw no. 202/2010 regarding certain
measures for the acceleration of case soljirmdso known as the “little reform” of justice,
these categories of contravention complaints beciimaé and irrevocable by the law court.
Judging the appeal belongs to the department ofrasinative and fiscal contentious of the
Court, during the trial the execution of the rulinging suspended.

Contravention complaints and appeals are exemph fstamp duty, as expressly
disposed in article 36 of the Ordinance.

Under the provisions of article 13 of Romani@overnment Ordinance 2/2001, the
penalty with contravention fine is prescribed witli months from the date of the deed or
from the date of its finding, for ongoing contratiens, or within 1 year from the above-
mentioned dates if the deed was initially consideee crime and it was subsequently
determined that it is a contravention, if no otbemms are provisioned by special laws in
force.

The painstaking issue represented by the suspewdidines and of contravention
sanctions, under article 118 of the Romarttanvernment Emergency Ordinance 195/2002 on
the circulation on public roads, until the ruling & final and irrevocable court decision,
considered to be a judicial artifice by which thigender obtains an “adjournment” of the
sanction applied, led to the inadequate decisiatetyy the possibility to exercise the remedy
of appeal in relation to traffic offenses.

Such a solution violates the principle of attendatdeast two levels of jurisdiction
throughout the proceedings and finding the trudcaoise the offenses field is assimilated to
the criminal one from the perspective of the Euasp€ourt of Human Rights, in the sense of
article 6 of the Convention. However, it clearlydanonsistentl}? holds that whatever
distinctions are made in national law between &fésnand crimes, the person accused of
committing an act regarded in national law as denske must benefit from the guarantees
specific to criminal proceedings. Thus, the Europ€aurt of Human Rights could find the
violation of article 2, paragraph 1 of Protocol @oof the Convention regarding the right to
two levels of jurisdiction in criminal law.

The Constitutional Court of Romania gave a similding by its Decision no. 500
from the 18' of May 2012° when it admitted the constitutional challengesedi and found
the dispositions of article 118 paragraph) (8f the Government Emergency Ordinance no.
195/2002 regarding traffic on public roads to beamstitutional (the court ruling by which
the court resolves the complaint is final and ioeable).

The arguments of the Romani@onstitutional Court are extremely important antd wi
be presented below, as will be detailed some gajits reasoning as well, but undoubtedly,
the decision must be upheld and enforced by thmamy courts. These tend to “forget” two
decisive aspects of their activity. The first isatthunder art. 20 of the Constitution, the

'8 pyblished in the Official Gazette no. 714 from 262 of October 2010.
19 Starting with the Ruling from the 2bf February 1984, given in the caBetiirk against Germany.
2 published in the Official Gazette no. 492 from 1i8&¢h of July 2012.
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conventionality control is an “obligation, not actdty of ordinary courts, but involving
more knowledge of procedural and substantive lawars adequate legal training in human
rights. The second aspect is related to the eftddtse decisions of the Constitutional Court.

Three situations are identifi¢d Art. 147 of the Constitution requires that the
provisions of laws and ordinances in effect fouadoe unconstitutional should be brought
into line with the provisions of the Constitutiontivn 45 days of the publication of the
decision of the Court, otherwise ceasing its effext expiry of said term. Therefore, the first
situation is when the Parliament or the Governnaghinot fulfill its obligation to harmonize
any unconstitutional provisions with the Constatiwithin 45 days, in which case the
ordinary courts are obliged to declare cessatiothefeffects of the unconstitutional A
second possible situation is one in which the sduligation is only mimed, not an actual
compliance with the constitutional provisions, whreverts the decisive role in implementing
the decisions of the Constitutional Court in orderproduce effecterga omnesalso to
ordinary courts. The operation of the latter tafyethe act of congruence of provisions is not
a substitute of the Constitutional Court, ratheraisimple logical expression of finding the
elimination, or lack of it thereof, of the grounds unconstitutionality from the controlled
provisions, already shown by the Constitutional €an its decision. A third identified
situation is the one referring to conducting thenpbance of unconstitutional dispositions
with the provisions of the Constitution after theiey of the 45 days. In such a case the rule-
making procedure is not dully followed, which equ#d the invalidity of a legal act adopted
under such conditions, i.e., extrinsically uncdmsibnal. In this situation also, the
competence to find such invalidities lies on ordjneourts as wetf.

These specifications are intended to highlightitheortant role of ordinary courts to
actually impose constitutional court decisions, ide seffect being that of relieving the
constitutional court by not notifying it regardimgrms whose unconstitutionality has already
been ruled. Moreover, the assumption by ordinaryrtsoof the performance of each shown
control, despite attacks against them from thetipaliclass and the media, would also be a
method to combat the tendency to overuse the puoeexf constitutional challenge.

Considering all the above, law courts must enfdhme application of Decision no.
500/ 2012, especially considering that one of thgument to admit the constitutional
challenge was that some law courts, in the abseheeway of attack against their rulings,
generalize the presumption of legality and ratidpadf the minutes of the findings and
sanctioning offences in traffic on public road.

These courts no longer exercise their active moléhe management of all relevant,
pertinent and conclusive evidence in question, tejecting complaints of offences, without
researching the case.

The Constitutional Court of Romania held that swdmduct may constitute the
prerequisite of future convictions of the Romangate by the European Court of Human
Rights considering the jurisprudence of the Europeav court, the Ruling from the"4of
October 2007 respectively, given in theghel against Romanzase

Correctly, in view of the above, the Roman@onstitutional Court ruled that the lack
of a means to appeal against the ruling of the iivstance court in the matter of traffic on
public roads is equivalent to the impossibilityewert an actual court control on main and
complementary sanctions, as well as on technicdlaaministrative measures, regulated in

21 D.C. Danisor, Imposition of the Decisions of the Constitutionaiu@ — a problem of ordinary court3he
Judicial Courier, no. 6/2009, p. 3.

*2 |bidem

% Thelato senswnderstanding of the term “law” is considered iis #ituation.

* |bidem.
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art. 95-97 of the Romanid@overnment Emergency Ordinance no. 195/ 2002 g of free
access to justice thus becoming an illusory andrétial right®.

In conclusion, by eliminating judicial control ovpronounced decisions of the court
the “principle of free access to justice, the righta fair trial, the right to defence, the
uniqueness, fairness and equality of justice” draffected, thus emptying of any content the
principle of exerting the legal means of attack d@hd right to appeal (art. 13 of the
Convention for the Protection of Human Rights anddamental Freedoms).

Furthermore, eliminating the sole attack remedyralation to offenses regarding
traffic on the public roads would amount to alsop&img of content the provisions of
art. 129 of the Romania@onstitution, according to which “against law cowies, the
interested parties and the Public Ministry may eiser remedies, under the lawft is
undisputed that the legislature may limit the numbieappeals, however, by the criticized
legal norm, the only possible remedy, which isappeal, is eliminated altogether.

Finally, through the arguments previously expresgshd Romanian Constitutional
court has ruled that the provisions of article paragraph (2) of the final form of the
fundamental act are also infringed. What represantack of motivation of the Court is
common practice, and by it the Court refuses toarakystematic analysis of the conditions
under which the fundamental freedoms are restridieuting to pass rulings which are not
thoroughly proven. In this case, even if the Ceudécision is grounded, its contents does not
make it apparent that until the “analysis” of tiaf thesis of paragraph (2) of the article that
draws the coordinates of limiting the freedom teréxcertain rights and liberties, a leveled
control would have been carried out, a genuine gutamal control of the limitations of the
right to free access... Such control would havenayyrevealed the failure to fulfill the first
condition to operate a restriction, that the latten only be made by I&wthus making it
unnecessary to analyze the subsequent conditions

Conclusions

Regardless of the nature of the offense, the poeeto challenge in court the minutes
of the case is the same and is based on the mosisif RomaniaifGovernment Ordinance
no. 2/2001, if the regulation on the offense doatsimply special procedures. In case of such
derogatory procedure, it will have priority unddret principle “specialia generalibus
derogant™. By eliminating judicial control over pronouncedcggons of the court in relation
to offenses regarding traffic on the public roasisaffected the principle of free access to
justice from the right to a fair trial.

% Corneliu-Liviu PopescuComments. Ruling from the 4th of October 2007, @asghel against Romanidhe
Judicial Courier, no. 10/2007, p. 16, shows that“Strasbourg jurisdiction found that, in the canéntion
judicial proceedings, unlike the criminal proceeginthe presumption of innocence is not met, thigartant
guarantee of the right to a fair trial in “crimindw being non-existent.”

%6 Even though the European Court of Human Rightrjimets the term “lawfato sensuegarding the limitation
of exertion of certain rights provisioned by then@ention, this is due to the desire to protectsireereignty of
states, as well as the diversity of meanings thisntbears in the states who have signed the Cdowent
Nonetheless, in our system an extensive interpoetais inappropriate, the objective of constituabn
dispositions being that of limiting the power oéthtate in order not to abuse human rights andtikése This
objective can only be achieved bysticto sensuwnderstanding of the term “law”, as an act issbgdhe
Parliament in order to primarily regulate an adyivdrea. Alato senswnderstanding of the term would allow the
executive that by documents with a legislative ahsar restrictively intervene in the fundamentghts area,
which is unacceptable from the perspective of #eessity to have a real protection of said rights.

%" Restraining certain rights or liberties can onéy done by law. At the same time, it can only beedtor
certain situations expressly detailed in the Céutidin and only if necessary, in a democratic dgcie
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Abstract

As a consequence of the transposition of Europeiagctives regarding the merger,
division, and cross-border mergers, the Romaniajallesystem established a special legal
framework with regard to the sanction of nullity &uch juridical acts. The peculiarities of
internal and cross-border reorganisation operatioasd the imperative of protecting the
interests of third parties, associates, and the mames involved led to the creation of a
derogatory legal system on the matter. An analydisboth theoretical and practical
perspectives of the subject matter may result wseful instrument for the application of
incidental legal norms, or every time restructurjaugdical acts contravene the legal norms.

Key terms: nullity, merger, division, judicial character, niilf remedy.

Introduction

Generically, mergers and divisions are juridicaits concluded with the agreement of
the participating legal persons and which, for thealid coming to being, need to fulfil
conditions regarding the capacity, consent, objeatjse and form regulated by legal norms.

Contrary to most juridical acts, mergers and diets are concluded under particular
form and substance conditions imposed by law,fiedtby the complexity and effects of such
acts in relation to the very existence of the leg#lties involved.

Given that the valid concluding of a juridical astquires more conditions to be
accomplished, leading therefore to the existenca bfgger number of nullity causes, the
importance of the respect for the rule of law iegvmoment and for every part of the merger
or division procedure becomes obvious.

1. The legal background

The merger and division nullity is regulated by theav 31/1991 in article 251. As it
results from the legal dispositions, the merger diision nullity sanction concerns the
merger or division process producing effects, atiogrto the law article 249. Therefore, the
accuracy and legality of different specific actsl dormalities undertaken during the merger
or division procedure will be able to make the obgf a legal action only after the merger or
division juridical act begins to produce legal ette

The merger and division legal regime derogates fittied common law regime
concerning the nullity of the juridical act, accimgl to the stipulations of the European
directives with regards to mergers and divisionms.the preliminaries of the joint-stock
companies Merger Directive n° lll, respectivelytioé Division Directive n° IV, it is shown
that one of the objectives to be achieved by thenbkr States consists in the broadening of
the guaranties provided to shareholders or thirtigzawith regard to mergers and divisions.
Thenceforth, in the justification part of the Eueap legislative acts, it is mentioned that “in
order to ensure the legal certainty in those repoetween companies involved in mergers or
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divisions, in those between the concerned compaamessthird parties, and in those legal
relations involving the shareholders, the nulliguses has to be restricted by providing the
possibility of rectifying an irregularity every tinit is possible and by reducing the legal
period of time for invoking the nullity®. As a result of the transposition into nationaV laf

the european directives, the Romanian legislatoitéd the number of nullity causes and the
period of time in which it can be invocated, prdgethe third parties against the retroactivity
of the nullity effects concerning those, and prefinre solution of rectifying illegal situations
to sanctioning mergers and divisions by nullity.

2. The judicial character of the merger and division mullity

The Law 31/1990 regulates through imperative nothesjudicial character of the
nullity specific to mergers and divisions. Therefoaccording to article 251, paragraph 1,
which transposes into national law the article paragraph 1, letter a) of the Merger
Directive n° Il and of the article 19, paragrapHetter a) Division Directive n° IV regarding
joint-stock companies, the nullity specific to merg or divisions can be decided only by
court orde?’.

According to the interpretation of the law, it fmNs that this disposal is likely to
forbid any other appreciation method of the nullvaidable character of the merger or
division juridical act. In presence of such a cosmn, the question arising is whether the
merger or division nullity can be covered by expegsor tacit confirmation.

In our belief, contrary to common law, in mergens divisions, explicit or tacit
confirmation of absolute or relative nullity is wt@ptable. In other words, people entitled to
invoking the nullity of the merger or division jdrcal act, cannot renounce to this right, with
the aim of covering the nullity, even though sucmeasure would suit their interests. To
argue otherwise would mean to agree that everyopdrderested to invoke the nullity can
implicitly decide that the merger or division astaither null, or voidable, as appropriate
Yet, only the courts of law are competent to rule.

The European merger and division Directives gmwember states the possibility to
derogate from the juridical character of the mergedivision nullity. In this respect, the
legislation of a Member State can regulate the @uonement of nullity with regards to
mergers or divisions by the administrative authesit provided that the decision could be
contested in court. The administrative authoritinghe exercise of their competencies, will
make a decision by applying the rules specificadiypulated with regards to the
pronouncement of the merger or division nullitytbg judicial authorities.

Moreover, the European legislator offers the iil#y of the nullity pronouncement for
mergers or divisions as a result of a monitoringcpss, other than the judicial or
administrative preventive control, in those membtates where the legislation in force
provides for such a possibility.

The Romanian legislator opted for a regulatory faumrk insuring a rigorous application
of the nullity sanction, as well as the legalitytaenty of the merger process.

%8 preliminaries — The joint-stock companies Mergeeélive n° Il and Division Directive n° IV.

# According to European regulations, Member Stat@s state in their national normative acts that the
verification of the merger or division legality hdas be made either by the judicial authorities, tbe
administrative authorities. In case if in any oé thlember states, the regulations regarding theraloof the
merger or division legality are incomplete, thedegcts necessary to mergers or divisions have tdrawn up
and certified in compliance with the adequate |égah.

% The confirmation of a null act doesn’t have tocbefused with the rectification of a null act. Tieetification

of the legal act for mergers and divisions is atalglp and produces effects from the date of itsclusion,
contrary to the confirmation of a null act whictogduces effects retroactively.
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3. The prescription term for the merger or division nullity action

The action for annulment or declaration of nullitith regards to mergers or divisions
can be exercised within six months from the momdrgn the merger or the division process
became effective, according to article 249.

Both the absolute nullity and the relative nullitjth regards to mergers and divisions
can be invoked within six months, starting with thement when these juridical acts begin to
produce effects, as follows:

- from the date of registration in the commercialisgy of the new company, in case of
merger whereby all participating companies ceasxist and a new one is formed,;

- from the date established by the parties, by thgieement, as the moment from which
the merger or the division will produce effects;

- from the date of registration in the commercialisgy of the last company newly
created, in case of division by transmission ofaksets belonging to the company under
division towards many companies taking such being;

- from the date when the decision of the most reshateholders meeting approving the
operation was registered in the case of merger lisoration and of division by
transmission of the assets of the company undeisioiv towards many existing
companies.

The six-month term is a special extinctive prgdion term, liable for suspension, and
interruption, and to which apply the provisionsaeting the possibility of reinstatement.

Being a term expressed in months, the term witlirexon the day corresponding to the
day it started to run, of the sixth mofithActions introduced once the 6-month term will dav
expired will be rejected as belatéd

The question arising is whether the 6-month tamwhich the action for declaration of
merger or division nullity can be introduced, applionly to relative nullity or, as an
exception to the rule of imprescriptibility of alis@ nullity, can be applied to this one as
well. Two kinds of approaches and solutions to isssie are possible.

As a first hypothesis it can be argued that the tesin apply only with regards to relative
nullity given that the prescription term appliesyrh a simple juridical logic perspective, only
to actions which are prescriptible. Given that ailyelative nullity it is likely to be applied a
prescription term, the conclusion would be thatoalie nullity does not fall within the
application field of this term.

According to a second position, with which we agnee cannot make distinctions
that are not provided by the legal norm, a rulesesrmated by the Latin adagidi lex non
distinquit, nec nos distinquere debemlisis means that there is only one solution tdéjgel
issue we analysed, meaning that the 6-month ternvhich the action for declaration of
merger or division nullity can be initiated applidsy exception, both to relative nullity and
absolute nullity?.

3L If the last month doesn’t have a corresponding theyterm is considered as being expired in tsieday of
that month.

32 |In an action for annulment of a merger by creasimgew company, the Court accepted the exceptitatef
introduction of the action for annulment as founthedause the merger begins to produce effectstiierdate
when the last decision of the general shareholdeegting approving the process was taken, and #iecehave
passed more than 6 montfi$ie Court of Appeal Bucharest, The 4th CommeraatiSn, case n°® 178, April 10
2009.

% In the same way, the law 137 from the 28th of Ma602 concerning the measures to be taken for the
acceleration of the privatization process publisineithe Official Journal of the 28th of March 2002 chapter
VI, and calledSpecial provisions concerning mergers, divisiomssautions and liquidations of joint-stock
companies submitted to the privatizatigmocess, article 32, paragraph 2, provides a speday prescription
term with regard to the merger and division nullitggthout making any difference between absolut rtative
nullity.
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4. The nullity remedy

To ensure a better protection of the interesth®fcompanies participating in mergers
or divisions, the article 251, paragraph 3 of tlevL31/1990 regulates the remedy of those
irregularities likely to give shape to an action &mnulment or declaration of nullity.

The court of law in charge with an action for niyllhas to provide to the involved
companies a term in which the thereby invoked utagties could be rectified, provided that,
based on the adduced evidence, it appreciatesuee gjituation as likely to be rectified. The
accomplishment process of remediation determinesltbmissal of the action as unfounded
and illegal. In practice, the rectification of tleosules conducive to a merger or division
annulment can be achieved by the parties beforeeasidg the Court, situation when such an
action wouldn’t be appropriate anymore and theeetuill be rejected by the Court.

In our view, the article 251, paragraph 3 expresstylates the rectification of the
juridical act regarding mergers and divisions. Thetified juridical act represents a new
juridical act producing affects from the momenitefconclusion. Because every rectification
of acts concerning mergers and divisions determaeahange of the merger or division
juridical act, it will become effective in the monteof its registration, in compliance with the
modifications it has known, as it is shown in deti249 of the law.

5. The causes determining the merger or division

The causes leading to the exercise of the actioarfnulment or declaration of nullity
with regards to mergers or divisions are expressgribed by the law.

Therefore, according to article 251, paragraphm&rgers and divisions can be
declared null only for the next two reasons:

- because of breaking the legal disposals regarti@glbligation of the merger or division
judicial control, and

- because of the absolute or relative nullity of @fighe decisions taken by the general
assembly having voted for the merger or divisionjqut*

a) The first nullity case refers to the breakinglegal dispositions regarding the
judicial control on mergers and divisions.

According to article 37, paragraph 1, the actiots that, in compliance with the law,
are registered to the registry of commerce, arengtdd to the legality control which is
exercised by the institution of Justice througlrekedated judge.

To apply this legal disposition, all the involvedmpanies are obliged to submit the
merger or division project, signed by their repreatves, to the registry of commerce were
they are registered. Together with this projeat, cbmpany or the companies ceasing to exist
have to submit a declaration regarding the wayhiciwvthe passive doesn’t exist anymore.

The delegated judge to the registry of commeradie® if the project is prepared
according to the legal conditions and approve®iittfie further publication in the Official
Journal.

If the merger or division project is modified aftés approval and publication, the
project in its new form is going to be submittechtoew control of legality and respect of the
advertising formalities.

3 According to article 22, letter b) of the joinbsk companies Merger Directive n° Il and DivisiDirective n°
IV, mergers and divisions can be declared null @inllgeir legality was not submitted to a preveatjuridical or
administrative control, if they hadn’'t been con@ddor certified in due legal form or if it is shownat the
decision of the general assembly is null or likelyoe cancelled according to national law.

% It was decided in a Court rule that the modificatiof the merger plan does not automatically imiblg
deletion of the stipulations made within the mergeaject. These stipulations are made so that theeested
may gain knowledge of the merger intent and gaénahility to manifest their agreement or oppositiorthe
merger project. By the subsequent approving octiejg of the merger, or by approving of it with amdenents,
the initial stipulations made on the basis of tmejgrt cease to produce effects, the only remaimag to
produce effects being the merger in itself. As aseguence, the action for annulment was rejectetiyated,
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As a result of the modification known by the mergedivision project, the date from
which is calculated the term when the social coeditcan bring forth an objection,
respectively the date up to which they can calleaegal shareholders’ meeting that will
decide the approval of the merger or division pssc&vill chance accordingly.

In practice, in our national legal system, thegaility to register mergers or divisions
without a prior submission to a legal control iffidult to conceive of, particularly given the
double control such acts are subjected to, andetistration of the acts enabling the effective
existence of mergers and divisions is not possitleout their prior verification. This kind of
nullity is relevant within the European law systembere the juridical acts specific to
companies are not submitted to a rigorously regdlaontrol of the legal or administrative
authorities. It concerns namely those legal systesmish either don’t require a judicial or
administrative control of the merger or divisiorgadity, or, although such a control is
regulated, it does not refer to each of the leged aecessary to close the operation and, if the
case, the merger or division contract is neitharctaled, nor certified in a proper legal
form®.

b) The second case of merger or division nullionaerns the situation when the
decision of one of the general assembly havingds/tite merger or the division project is null
or prone to annulment. Therefore, the merger asuin nullity is in this case the effect of the
nullity of the general assemblies.

The merger or division nullity can be required ooty because the validity general
conditions that every decision of the general di@ders meeting were broken, but also
because the special legality conditions requirethtayhave not been respected.

Not adhering to the general rules regarding thié toaassembly of the general
shareholders meeting, of those rules concerningstiageholders’ representation within the
general assembly, of those norms specific to tinermgd assembly taking place, as well as the
taking decisions without respecting the generatedi@ders’ meeting agenda by the general
shareholders meeting are only some of the readdest@ determine the merger or division
nullity.

As such, in one of the jurisprudence cases dealittythis kind of situations, it was
decided that the decision of the general sharelslldeceting regarding the merger process
has to accomplish the general validity conditiofifus, the decision of the general
shareholders’ meeting is likely to be cancellethg administrator having contrary interests
participated to the decision making. Such a situratippears when the administrator is the
main shareholder and holds the position of admatist with two societies holding the
majority of shares both to the incorporating compand the incorporated ofle

In another case, it was decided that the actidsm#ited by the accuser for the
declaration of absolute nullity of the decisionagakoy the general shareholders’ meeting and
of all the acts concluded for its convening andqrerance, as well as for the declaration of
absolute nullity of the division project and thedaihnal document made under it, is founded.
To make such a decision, the instance ascertaira¢dite mandate of the administrators’ and
the defendant’s auditors mandate has expired, fanéatt that by the moment of the general
shareholders’ meeting decision, the defendant tiiibve statutory bodies represent a nullity

among others, by the failure to fulfil the formed& to annul the stipulations made on the basithefinitial
merger projectThe Craiova Court of Appeal, the Commercial Segt@ase n°. 23 of 19 January 2005, op. cit.,
pp 568-569.

% According to the E.U. Directives in the field, thetary or the competent authority to prepare antify the
merger or division documents in an adequate legah fhas to verify and testify the existence amdl¢yality of
the acts and formalities imposed to the companywbnse behalf they exist, and of the merger or dinis
project.

3" The High Court of Cassation and Justice, the ComialeSection, decision no. 2287 of 1 April 2005 ojt,

pp. 579--580.
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cause in what it is concerned. In the same case;dtrt stated that the evidence consisting of
expert tests were wrongly rejected based on theirastnation of the evidence by the
delegated judge to the registry of commerce. Thatcshowed that the procedure taking
place at the registry of commerce has a non-coiesmature, so that on the occurrence of a
conflict, in contradictory conditions, the admington of the evidence consisting of a new
expert test, the court has to approve it for a fegolution of the case. Otherwise, it is not
possible to examine the merits of the defendatdiens, namely as the evidence was carried
out within a non-contencious procedure, at the estjaf the other party

Finally, in another case, the court decided thHa¢ decision of the general
shareholders’ meeting having decided the divisibthe company was illegal, given that
when invoking the complete text of the proposabrdag the modification of the constitutive
act didn’t appear, and the agenda didn’t includetred aspects with regard to which the
general shareholders’ meeting adopted deci&ions

On the other hand, infringing the special legapdsstions which regulate mergers or
divisions can represent as many causes of nublityhere are dispositions. Therefore, the lack
of, the illegality, or the groundlessness of anyh® mandatory pieces of information in the
merger or division project, the irregularities daeristic to the financial situations created to
register mergers or divisions, the infringing ok thules concerning the quorum and the
majority requirements provided by law to make deas, the violation of the obligation
regarding the making available of documents toediaders, the violation of the procedural
requirements regulating mergers or divisions, camkioked within the action for annulment
or the action of declaration of absolute nullitytleé merger or division juridical acts.

The move to declare nullity with regard to mergerdivisions can be exercised by
the shareholders or the associates of the joickstompanies participating to the merger or
division, in case of relative nullity, and by evenyerested physical or legal person, as well as
by the state through its representatives, in chabsolute nullity.

If the action is accepted, the final decision o€ldeng the nullity of the merger or
division will be transmitted ex officio by the cauo the officials of the registry of commerce
where the companies involved in the merger or aimiprocess have registered. The registry
of commerce will order the registration of the demn and its transmission for publishing to
the Official Journal.

It can make the object of an analysis whether,tapase specific nullity causes, the
annulment of the merger or division process cardéeded as well because of vices of
consent, the breaking of legal dispositions coriogrthe legal capacity, the lack of validity
either of the object or the cause of the juridatl

Although the procedure formalism is desired to kguarantee for the legality of the
merger or division juridical act, it is generallpdwn that the powerful partners abusively
dominate, sometimes in an invisible way, their par$ who ultimately depend on them,
which raises questions regarding the latter's dap&a freely express their consent. From a
similar perspective, it can be analysed whethergersror divisions have a valid or invalid
cause. Of course, the cause is a validity elemititeoconvention that is very hard to prove,
given its nature. Nevertheless, we have to adnait, theyond the merger or division stated
objective, there is a high probability that theeutive followed by the participants when they
conclude the merger or division legal act be cogtta the law, good morals and of public
order. The issue here seems to be more of a tihemrene, rather than practical, and its
formulation might have a role of prevention of 8tereholders or of associates regarding the

% The High Court of Cassation and Justice, the CortialeSection, decision no. 1942 of*2af March 2005,
op.cit., pp. 584—586.
¥ Ibidem.
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appropriate approach to be used when analysing erery divisions, so that preventive
measures leading to the protection of personataste can be taken.

6. The effects of the merger or division nullity

In principle, similarly to the common law nullitthe merger or division nullity has
retroactive effects, the joint-stock companies nehg to the prior condition, while the acts
subsequent to the null act are cancelled as a goasee of the initial act being cancelled.

By derogation from the common law principles, therger or division nullity is not
retroactive with regards to the obligations boronirthe juridical reports closed after the
operation, but prior to its dissolution. Brieflyevean say that the nullity has no influence on
those given obligations which are required to beduoed.

According to article 251, paragraph 6 of the Lawl®90, the final decision declaring
the merger or division nullity doesn’t affect bgetf the validity of the obligations in charge
of or for the benefit of the absorbing companiesher beneficiary companies, assumed once
the merger or the division have become effectivepading to article 249, and before the
nullity decision be published. These obligationg gointly assumed by the companies
involved in the merger or division process.

If a merger nullity is decided, the participatingngpanies to the merger are jointly
responsible for the obligations of the absorbinghpany, resulting only once the merger
became effective, but before the publication ofrihlity decision.

By effect of the law, absorbed and merging commamiegage their responsibility
together with the absorbing and the newly createdpanies for obligations in charge of the
last ones, even though they cease to exist in traent when the new juridical relationships
generating these obligations were concluded.

In case of a division nullity, the law establishaslimited responsibility for the
reorganised company with regard to the obligatiarcharge of the beneficiary companies.

Therefore, as a result of a nullity decision in tlase of a division, the responsibility is
shared between the division companies and the iceargfcompanies as follows:

- each beneficiary company holds responsibility fsrawn obligations, engaged after the
division having become effective, but before thélmation of the nullity decision,

while
- the company under division holds responsibility tfegse obligations within the limits of

the percentage of net shares that have been trathsfi® the beneficiary company on
whose account were born the given obligations.

Mergers and divisions are complex processes thgage important resources of the
companies. The question arising is who holds resipdity for the situation when, at the end
of an important effort, it is decided that nullity decided.De lege lata the joint-stock
company law contains some dispositions regardiegatiiministrators’ responsibility for the
legality of the merger or division process. In oigw, given that administrators act under the
legitimacy of a mandate they were given by theatots of the merger or divisiode lege
ferenda the responsibility regulation applies to all theople involved in the merger or
division process.

7. The nullity of the cross-border merger

The nullity of the cross-border merger is goverméithin the Romanian legal system
by the provisions of the article 251of Law 31/1190 on trade companies. At a first viewe
could consider that nullity of the cross-border gegris characterized, generally speaking, by
a legal regime similar to that characterizing tla¢ional merger nullity, the only difference
consisting of a more detailed regulation of théelabne. As in the case of the national merger
nullity, the law consecrates the judicial charactiethe cross-border merger, the possibility to
rectify the nullity and the obligation of the contget instance to transmit ex officio the final
decision of the nullity to the officials from thegister of commerce where the companies
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involved in the merger process have their sociit@f We could say that, despite a more
concise regulation, for those aspects which havieeén yet regulated by a special law, is
applying the common law in the field.

Yet, the entire reasoning we built is invalidabgda careful reading of paragraph 2, of
article 251° stating that: “The merger nullity cannot applyeafthe date when the merger has
begun to produce effects, the date being establiskeording to article 283paragraph 2”.
The law makes no distinction between absolute tywdind relative nullity.

Therefore we have a certainty that makes uselgsattempt to analyse the institution
of nullity for cross-border merger, simply becauseoesn’t exist. In a radical way, the
Directive 2005/56/ECC and the Law 31/1990 exclutde tnullity from the sanctions
applicable to the cross-border merger. Those asithoierested in the field of intra-
community mergers brought arguments for this ssinpgi deregulation, eventually qualifying
its rigorous character as a safety measure negesall those involved, given the cross-
border character of this process.

As to what we are concerned, every time a legiganeasure appears to be adopted
with certain restrictions, we believe that the cetmy protected interests have to be
considered as well. In this case, the intereststlameffects of an action for nullity have to be
compared with the interests and the effects ofstwurity of the process. We consider that a
comparative quantitative analysis and a qualitatimalysis of these ones, together with the
regulation regarding the merger double control ma@m tip the balance for the solution of
forbidding the nullity.

Contrary to the cross-border nullity interdictione consider that, in an erroneous
way, the Romanian legislator adopted rules reggrdie judicial character of nullity, the
rectification of nullity, and the communication tfe decision to accept the nullity. Yet,
regulating legal aspects of an institution whiclesiot exist is lacking any logic, namely the
legal one. Thereforele lege ferendahe abrogation of paragraphs 1, 3, and 4 oflar861'°
is mandatory as they don’t have an object of raguia

Conclusions

The need for a derogating legal regime with redgarthe cross-border restructuring
processes appeared as a result of the need tongeerthe juridical acts affected by these
mechanisms. The control of the valid conclusiomafrger and division legal acts is strictly
regulated under the aspect of competency, of tegcpption term, of the rectification, of the
nullity causes and effects. Moreover, in what congghe merger of companies in member
states, the legal provisions are radical. Due éodtoss-border character of the process, and
because of the risks to which would be exposedpémticipating companies, associates,
employees, and creditors by promoting of the actannullity, the legislator preferred to
deregulate it. Mergers, divisions, and cross-bodieisions are complex processes, and the
optimal solution for their promotion is to respéu legality in each and one of the moments
of the process and regarding all the legal aspects.
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Abstract

This paper aims to present some reflections andllessues that are crucial and
should be considered when choosing an electorakesysThe paper will present current
Albanian legislation and practices in the proce$s<onferring, choosing and implementing
the electoral systems in Albania as well as ciszaghts and preferences with regards to
these issues, as a fundamental pillar of democaacirule of law.

Albania, as many other post communist countriggoiag through a long process of
democratization of life and institutions and is algacing challenges on its road to EU
integration, to tolerant and governments and opended society. Elections are very crucial
political processes for electing citizens to rue tountry and take all major decisions on the
behalf of the others. Choosing an electoral systeaording to which votes of citizens will be
transformed into seats of Parliament or officesdt@cted officials is a very complex process
that requires consideration from all actors such palitical parties, citizens, group of
interests, non governmental organizations etc. &legors, being political or non-political
ones will need to come up with an elaborated dewigor choosing the most appropriate
electoral system for a country, since there are ynahthem implemented all around the
world. Factors, elements, issues, citizen’s intesseslections formulas and features to be
considered when choosing an electoral system, msitter of choice will be presented more
deeply in this paper.

Key words: Electoral System, citizens’ interest, electionsinfolas, democracy,
Majoritarian voting system & Corrected MajoritariatfAlbanian case - Parliamentary
Elections in Albania in 2001 & 2005), Proportion&lystem, Regional Proportional System
(Albanian case — Parliamentary elections held ibaklia in 2009).

Introduction

A. General Considerations

Political parties have a preference of the elect@gstem that favors them and of
course lead them to a victory of majority of seatkegislative institutions or elected officials

they promote or the ones that are supported by therdifferent countries, political parties
would prefer proportional representation versus ongarian one and that is related to the
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size of a political party, the pre and post eleatoagreement that parties carry out, the
stability of government and the political tradition

What should be represented in the process of elex? As James Madison stated at
The Federalist Papers, No. 10, during the time theye theoretically discussing for the
suitable draft of the US Constitution, “ ... electegbresentatives would refine and enlarge
the public view ... . Pursuant to democratic thesri¢ghe elections allow citizens to appoint
or authorize their “representatives” lawfully — “&tially authorized representatives” to
articulate, verbalize and act in their behalf. lhat sense, the institution of electing and
selecting a representative that derives from pevaw', has been transposed into public law.

The main feature of the democracy is plurality pinmns, ideas which are reflected
in political organizations, named political partieBased upon this statement, an electoral
system that favors the existence of more and malrgcpl parties could be labeled as the
most democratic one.

Nowadays, requirements to respect and implementod@&y’s principles are a
certain and maybe the most important feature whenebkectoral system designed in a
country. In this respect, what Madison called “pgbliew” could essentially be interpreted
as “public democratic view”. Pursuing the argumeRtoportional Representation could be
ideally the best system to put into practice thamdcratic principle. This way, all public
views will be represented in state institutions airthe parliaments or other legislative
institution and the minorities views will also be representdtt political specter will be
complete.

Another crucial element of democracy is the denidimking and decision making
procedure by the majority, whether that is simplajarity, absolute majority or qualified
majority. In order to have what John Jay had irsisin The Federalists Papers, No. 64,
“...the absolute necessity of the system ...”, evemynty, when considers the political
structure should be aware of its priorities. Sirilbe time after Second World War, almost all
countries inspired amongst peace, security, humghts, political stability of the state’s
governments. The concern raised is whether Propaati Representation offers political
stability. The most common system, used in Cankdigg, the United Kingdom, and the
United States, isimple plurality, first past the posbr winner-takes-all In this voting system
the single winner is the person with the most vdtesre is no requirement that the winner
gain an absolute majority of votes.

B. Electoral occurrence in Albania

As many post communist countries, after 1990-s Allbbdad tried hard to adopt and
implement so far different electoral systems ineorth ensure democratic principles of the
MP-s elections. The electoral system that Albanizerited from communism was simple
majoritarian; all Members of the Parliaments ot tii@e were elected by people according to
the system first past the post.

! In the sense of personal mandate by which a pemstnsts another person — implying the power wiraey,

as institute of private law, when applied electitgte officials or Member of Parliament, is beimgweerted into

a collective mandate that a nation assigns to tlesMThese collective mandates, in the beginninge we
interpreted asifnperativé mandate and later omépresentativemandates.

At the end of nineteenth century, the interventidrProportional Representation changed the meaoirthe
term “representation” from a legal to a factuahtieinship. Parliament came to be thought of asragibof the
nation, as a small scale of reproduction of thdectVity of the voters. It represents the natianaaportrait
represents its model and no longer as the trustpeesents his mandatory. Parliament is a smallescal
reproduction of the whole country, a microcosmhe image of the macrocosm — for more informatioa se
Arend LIJPHART & Bernard Grofman, “Choosing an Btmal System”, Issues and Alternatives, American
Political Parties and Elections, Co published withe Eagleton Institute of Politics, Rutgers Univgrs
PRAEGER, New York Westport. Connecticut, Lond®N 18&-275-91216-7.

2 Assemblies or Councils that have authority to talegor legislative decisions for their countries.

23



REFLECTIONS WHILE CHOOSING AN ELECTORAL SYSTEME CASE OF ALBANIA

From 1991 — 2001, the electoral system had beeredIMembers Representation —
MMR, from which 100 MP-s had been elected direbyyvoters according to first past post
system and 40 remaining MP-s by a proportional tdanthat had changed in some elections.

On 2001 Parliamentary elections, the electoralesysapplied was a mixed one —
Mixed Member Representation; of the 140 seats dfigP@ent, 100 should be elected
according to formula first past the post and 40eothccording to a formula defined at
Constitution of Albania and Electoral Law; That teys favored mostly the party coalitions
and alliances for 40 seats of MP-s.

The same electoral system was applied on Parlianeatections on 2005. Again, the
partie’s coalitions made possible that many ofwtbees for the biggest electoral parfiefor
the sake of the formula used for 40 remaining seage transported to the small parties with
whom they had entered into pre electoral agreem&he system used both tinfiesffered
stability for the country except few problems caab®ut especially when qualified majority
was necessary to elect the President of the Repoiblduly 2007by Parliament.

On 2008, Albanian Parliament approved a new Elatt@odé based upon the
amendments of the Albanian Constitution, Art. 6deve provided the changed electoral
system; electoral system was provided only by tleetBral Code and not the Constitution
any more. Therefore it changed from Mixed Membepriesentation to Regional Proportional
Representatioh The agreement for changing the electoral systasireached mainly by two
big political parties SP and DP and disputed bylspaditical parties and non-parliamentary
ones. This system favored big parties and of copasgamentary ones and somehow obliged
small parties to enter into coalitions in orderwm any mandate and other governmental
offices as a reward for their contribution into fiveal elections result.

Due to political fractions that are being createavadays’ and pursuant also to the
opinions and views of foreign organizations commyrespecially EU institutiorl there is

% See Art. 64 of the Albanian Constitutiothi§ article is now amended by removing the eledteystem from
the constitution’s provisions. Therefore the eleztgystem ins provided by Electoral Law/Code -t thaans it

is easier for political parties to change it evaie there is elections”...One-hundred deputies are elected
directly in single-member electoral zones with ap@ximate number of voters. Forty deputies areteld from
the multi-name lists of parties or party coalitiomscording to their respective order’.

“ Biggest parties in Albania are considered to beiddist Party which originates from the existingrtyaof
Labor of Albania / PLA during communism time (it sveormed after the dissolution of the PLA on JuB@1)
and Democratic Party (founded on December 1990khwhias created after communism regime collapsed; fo
more info sedttp://en/Socialist Party of Albanand

http://en /[Democratic_Party of Albania

® The so calledDushk phenomeriand later on thega Dushk phenomena

® Mixed member Representation based on the Maj@ite8ystem domination.

” For more info on presidential elections, &&e:/en.presidency.org

8 New Electoral Code was approved on December 298 2y mutual accord of two main Albanian political
parties and a very intense and serious objectipmsit:-size and small political parties.

° Art 64 of the Albanian Constitution provides that. Parliament will be composed by 140 MP-s, elected
according to a proportional systémAlso See part XlI of the Electoral Code, Divisi@f Mandates, Art. 163,
where provided the formula according to which vdi@spolitical parties and coalitions was supposede
transferred into seats of Parliament.

% There are initiatives from some leaders to create political parties, as fractions of majority woéuld like to
mention ‘Red & Black Alliancg& which nowadays represents a social movementsieg¢won protecting human
rights of Albanians of the region and all over therld. There are discussions that this social mammcould
be transformed soon to a political party and compet2013 parliamentary elections.

Also, as consequence of political fractions, tHead been created the party &dtial Movement for Integration
- SMI', as a fraction of Socialist Party of Albania atwmpeted separately during the elections of 20@b5a¢so
during other parliamentary and local electionénfluenced into the results, since the SP eleatosptit into two
parties SP and SMI.

* please see Progress Report of EU for Albania, 20@9Elections Observation Mission Final Electi®eport
of OSCE / ODIHR of Parliamentary Elections durir@pQ.
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a substantial polarity of Albanian society and mofeilbanian politics specter, that should
be reduced in order to stabilize the situatiorenmis of political and social aspect aiming the
fulfillment of requirements of Albania for EU integion.

The main issue for Albania is what elements, fagtoomponents and aspects should
be considered by political parties, civic societypoofessional organizations when designing
an electoral system for Parliamentary Election2@k3. When designing an electoral system
it is recommended to consider a list of criteriaickhencapsulate what you want to
accomplish, what you want to avoid and, in the \amg, what you want your legislature and
executive government to look like.

The legislature should be to some degremiaror of the nation” which should look,
feel, think and act in a way which reflects the plecasa whole. An adequately descriptive
legislature would include both men and wom#e young and the old, the wealthy and the
poor, and reflect the different religioafiliations, linguistic communities and ethnic gps
within a societyeach region, be it a town or a city, a provinceanrelectoral district, has
members of the legislature whom it chooses and aveailtimately accountable tbeir area.
The ideological divisions within society may be represented in tegislature, whether
through representatives from political partiesratependent representatives or a combination
of both.

C ‘Building blocks’ recommended to be reflected over when designing an
electoral system

I. The electoral system is recommended to Simpld @omprehensible

Effective and sustainable electoral system desigres more likely to be easily
understood by the voter and the politician. Too Imucomplexity can lead to
misunderstandings, unintended consequences, aadmddtrust of the results.

II. The electoral system is recommended to faciiaStable and Efficient
Government

The expectations for a stable and efficient govemmimare not determined by the
electoral system alone. The perception of whetbsults are fair or not varies widely from
country to countr{’. The question whether the government of the dayerect legislation
efficiently is partly linked to whether it can asddle a working majority in the legislature,
and this in turn is linked to the electoral systé&s.a general rule, plurality/majority electoral
systems are more likely to produce legislaturesrevitme party can outvote the combined
opposition, while PR systems are more likely toegiise to coalition governments.
Sometimes, it might happen that PR systems canpatsuce single-party majoriti€'sand
plurality/majority systems can leave no one parith\a working majority. Much depends on
the structure of the party system, the nature @ftitiety itself and the electoral tradition.

[ll. The electoral system is recommended to increagoter’s Influence

Voters should feel that elections provide them wathmeasure of influence over
governments and government policy. Choice can brimzed in a number of different
ways. Voters may be able to choose between pabiaieen candidates of different parties,
and between candidates of the same party. Theyaisaybe able to vote under different

12 Electoral System Design / The New InternationaEAD— Institute for Democracy and Electoral Assis&n
Handbook, Andrew Reynolds, Ben Reilly and AndreMisEIISBN: 91-85391-18-2, pg. 9, concept ofivid
representatioh

'3 | would like to mention here the case of Albamidast Parliamentary Elections, June 2009, whemgicRal
Proportional system was applied; Two main politipatties won majority of seats in Parliament buhenof
them was able to govern. The elections results &dri contradictory because of the system effec&® won
620586 votes which were equivalent (accordinglextoral formula and coalitions formed) to 65 mandates,
while DP won 610463 votes equivalent to 68 mandd&tesmore info sebttp://www.cec.org.al

14 Albanian case of Regional Proportional Represimtahat has similar effects as plurality one, Ranentary
Elections in 2009.
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systems when it comes to presidential, upper holmseer house, regional and local
government elections. They should also feel contideat their vote has a genuine impact on
the formation of the government, not just on theposition of the legislature.

IV. The electoral system is recommended to be Actahle

Accountability of electoral system at the individuéevel — Accountability at the
individual level is the ability of the electorate ¢ffectively test on those who, once elected,
betray the promises they made during the campaigleimonstrate incompetence or idleness
in office. Some systems emphasize the role of lpgabpular candidates, rather than on
candidates nominated by a strong central party.

Plurality/majority systems have traditionally besgen as maximizing the ability of
voters to throw out unsatisfactory individual regmetatives. Again, this sometimes remains
valid. Sometimes the connection becomes vague wagess identify primarily with parties
rather than candidates. Sometimes open and friegytems are designed to allow voters to
exercise candidate choice in the framework of @@roonal system.

Accountability of the Government -Accountability is one crucial element of
representative government. Its absence may leddnpterm instability. An accountable
political system is one in which the governmentasponsible to the voters to the highest
degree possible. Voters should be able to influgheeshape of the government, either by
altering the coalition of parties in power or byawing out of office a single party which has
failed to deliver. Suitably designed electoral eys$ could facilitate this objective.

V. The electoral system is recommended to encourageticipation of Political
Parties

In a democratic system of government, could tha¢diablished or new democracies
suggests that longer-term democratic consolidatguires the growth and maintenance of
strong and effective political parties, and thue #iectoral system should encourage this
rather than establish or promote party fragmemnatio

Electoral systems can be framed specifically tolusle parties with a small or
minimal level of suppott. Most experts also agree that the electoral systesnld encourage
the development of parties which are based on bpoétical values and ideologies as well as
specific policy programs, rather than narrow ethracial or regional concerns.

VI. The electoral system is recommended to prombégislative Opposition and
Oversight

Effective governance depends also on those who sgpamd oversee them. An
electoral system should help ensure the preseneevable opposition which can critically
assess legislation, question the performance o&xleeutive, safeguard minority rights, and
represent its constituents effectively. In thispexg, it is recommended as much as possible
that opposition groupings should have enough reptetives to be effective and in a
parliamentary system should be able to present adistie alternative to the current
government. Obviously the strength of the oppasiiepends on many other factors besides
the choice of electoral system, but if the systéseli makes the opposition impotent,
democratic governance is inherently weakened.

D. Sustainability of Electoral Process

Elections do not take place in the academic boaksrbthe real world, and for this
reason the choice of any electoral system depeadsoime degree on the cost and
administrative capacities of the country involvédthough donor countries often provide
substantial financial support for the first, andeewvthe second, election in a country in
transition to democracy, this is unlikely to be i&afge in the long term even if it were

!> This is the case of electoral systems where thénmim threshold for entering the Parliament appfied
parties or coalitions.
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desirablé®. A sustainable political framework should takeoirtccount the resources of a
country both in terms of the availability of peopleith the skills to be election’s
administrators and in terms of the financial densaml the national budget.

E. Application of ‘International Standards’ of elections

Finally, the design of electoral systems today $giace in the context of a number of
international conventions, treaties and other kinfidegal instruments affecting political
issues. While there is no single complete set ofarsally agreed international standards for
elections, there is consensus that such standaddlisde the principles of free, fair and
periodic elections that guarantee universal aduffrage, the secrecy of the ballot and
freedom from coercion, and a commitment to theqgppie of one person, one vote.

Moreover, while there is no legal stipulation thagparticular kind of electoral system
is preferable to another, there is an increasinggmition of the importance of issues that are
affected by electoral systems, such as the fairesgmtation of all citizens, the equality of
women and men, the rights of minorities, specialstterations for the disabled, and so on.
These are formalized in international legal instemts such as the 1948 Universal
Declaration of Human Rights and the 1966 IntermaticCovenant on Civil and Political
Rights, and in the various conventions and commitsix@€oncerning democratic elections
made by regional organizations such as the Europeaon (EU) and the Organization for
Security and Co-operation in Europe (OSCE).

And last but not least ... do not assume that defexzn easily be repaired later

Electoral systems are to be applied for more thaa elections. The level of
democracy an electoral system offers, the levelcitkens ‘participation, the level of
transparency and also the level of elections admation, is to be evaluated after each
electoral system appliance. It is better that elattsystems are designed as per the elements
mentioned above; in democracy there is no timéffasco’ elections.

All electoral systems create winners and loserd,tharefore vested interests. When a
system is already in place, these are part of diéigal environment. At a time of change,
however, it may be unwise to assume that it willdasy to gain acceptance later to fix
problems which arise. If a review of the systeniniended, it may be sensible for it to be
incorporated into the legal instruments contairtlmg system change. Take the time needed to
get it right the first time.

Conclusions

The Choice of Electoral System is one of the mogtartant institutional decisions for
any democracy. In almost all cases the choicepartcular electoral system has a profound
effect on the future political life of the counttgncerned, and electoral systems, once chosen,
often remain fairly constant as political interestéidify around and respond to the incentives
presented by thefh

Electoral system choice is a fundamentally politm&cess, rather than a question to
which independent technical experts can producengles ‘correct answer’. In fact, the
consideration of political advantage is almost thain feature in the choice of electoral
systems, while the menu of available electoralesysthoices is often, in reality, a relatively
constrained one.

16 Electoral System Design / The New InternationaEAD— Institute for Democracy and Electoral Assis&n
Handbook, Andrew Reynolds, Ben Reilly and AndreWisEISBN: 91-85391-18-2, pg. 13.

7 hitp://aceproject.org/ace-en/topics/es/esg

8 IDEA / International Institute for Democracy antk&oral Assistance / Handbook Electoral Systemidves
2005, ISBN: 91-85391-18-2, pageltp://www.idea.int/publications/esd/upload/ESD anbdf
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REFLECTIONS WHILE CHOOSING AN ELECTORAL SYSTEME CASE OF ALBANIA

Political institutions shape the rules of the gamder which democracy is practiced,
and it is often argued that the easiest politieatifution to manipulate, for good or for bad, is
the electoral system. In translating the votes aash general election into seats in the
legislature, the choice of electoral system caaatifiely determine who is elected and which
party gains power. While many aspects of a cousijpglitical framework are often specified
in the constitution and can thus be difficult toead, electoral system change often only
involves new legislation.

Albania has traditionally applied electoral systebased upon majoritarian trends,
except Parliamentary Elections of 2009 where Redidtroportional system was applied.
Still, political parties are aiming to change agtire electoral system for next Parliamentary
Elections. Electoral systems are living documeihtst tcould be amended and changed
according to political climate, interests and otleecumstances. In that framework, it is
recommended to take into account the criteria destrabove regarding designing process of
electoral system. Reforms of the country such dgations deriving from NATO accession
as well as complete integration process to EU requoblitical stability in Albania and region
as well, so would be recommended that electoraésyspplied should offer that stability.
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Abstract

In this paper, we analyze the right of superfi@ssa significant new element of the
actual Romanian Civil Code as compared to the miows of the 1864 Romanian Civil Code,
expressly regulated for the first time in Romanliegislation, in the first chapter of thé’3
Title of the & Book, the articles from 693 to 702.

Key words: the new Civil Code; the right of superficies.

Introduction

The right of superficies has been acknowledged €wee the Roman legal system, as
the right of a constructor to indefinitely use ailding that had been erected on someone
else’s land, in exchange for a yearly amount of eyofsolarium). Being taken over in the
modern civil right, following various hesitation®ié doctrinarian disagreements regarding
its very existence, ever since the inter-war pemahave witnessed the appearance of the
constantly reiterated opinion according to whichethight of superficies is an indirect
consequence of the provisions of the article nurdl® in the prior Civil Code (at present
art. number 577 of the Civil Cofle as an exception to the rule of the artificialalty
accession.

Until the actual Civil Code became recently effestiits legal status has been
established by doctrine and jurisprudence.

1. Definition and legal characteristics of the right & superficies

Article no. 693 (1) of the Civil Code gives the lling definition of the right of
superficies: "The right of superficies is the righ own or erect a building on someone else’s
land, above or below that land, over which the dmrilacquires a right to use”. We can
therefore notice that, according to current regomes, within the legal content of that
particular part of the right of superficies repraggg parts of the ownership right over the

“Ph.D. Candidate, Faculty of Law and AdministratB@ences, University of Craiova. This work wasafioed
from the contract POSDRU/CPP107/DMI1.5/S/78421ategic project 1D78421 (2010), funded by the
European Social Fund- “Invest in people”, the Ofieral Program Human Resources Development 2003:201
bratiloveanuisabela@yahoo.com

! For further details regarding the right of supsef in the Roman legal system, see E. MglEu Oancea,
Drept roman "Sansa” S.R.L.Publishing House, Bucharest, 1993,1p.13

2 Para. 1 in Art. no. 577 Civil Code side title “Vkoacquisition by the owner of the building” stiptda: “The
constructions, plantations and any other works oartain building thereafter called works, becohe piroperty
of the building’s owner, unless otherwise provigidrby law or legal documents”.
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land, only the attribute of use is regulatexpressis verbisin the case of the right of
superficies, we find ourselves faced with two capping ownership rights, belonging to two
different owners: the builder’s right — ownershipite buildings, plantations, works — and the
land owner’s right to land ownersHip.

In the silence of the old Civil Code, the resolofioregarding the nature and legal
contents of the right of superficies have not beenilar. The old Romanian doctrine
(C. Hamangiu, |. Rosetti-#anescu and Al. Bicoianu) has supported the idea that the right of
superficies could be a special form of ownershipjtéd to the constructions or plantations
on a land funi Recently, an idea has been expressed accordiwhith only the builder’s
use right over a land which is someone else’s ptgpeepresents the actual right of
superficies, and the legal complex resulting fréva dwnership right over the constructions,
plantations and other works and the use right sgpriea mere variation of the ownership
right, property which only consists of the existicmnstructions or plantatiohsAccording to
another perspective, to which we tend to subsctheeright of superficies is the main realty
right which combines, within its legal contentse tbwnership right of a construction or
plantation, with a main real right over a land Inglimg to someone else other than the holder
of the superficies right, reuniting, in a limitecyy use, possession and disposal over the land
or part of if.

What is new in the view of the Civil Code is thlae tright of superficies is temporary;
it can be set over a period of 99 years maximurd,ianan be renewed once the set period
has ended (art. 694 of the Civil Code). Until theegent code has become effective,
specialized literature and practice have crediteddapposite opinion, according to which the
right of superficies is perpetual by nature andslasnless otherwise stipulated, as much as
the construction or the work on someone else’s, lanthout there being any possibility of
cancellation by lack of use. Therefore, not usimg ¢onstruction does not lead to the loss of
the right of superficiés Due to its temporary character, the right of sfigies only acts as a
suspension of the artificial realty accession rigiot as its definitive removal. Consequently,
once the time limit has expired, unless otherwiggukted, the mechanism of the artificial
realty accession becomes effective and, accordingrtt 699 (1) of the Civil Code “the
landowner acquires the ownership right over thestantion”, while obligated to pay to the
builder the current value of the construction. Bleeond paragraph of article 696 in the Civil
Code uncompromisingly stipulates the fact that riilgat to the admittance of the right of
superficies cannot be prescribed, the relevantnaegti used in favour of this solution being
the fact that the perpetual character of the ovwmgnsght over the construction, plantations
and autonomous, enduring works also extends oaermpidrt of the superficies right which is
related to the right over the land.

® See, as an example, Cat8scu,Drept civil. Persoana fizit. Persoana juridig. Drepturile reale Didactici si
Pedagogig Publishing House, 1970, p. 823.

4 C. Hamangiu, |. Rosetti#kinescu, Al. BoicoianuJratat de drept civilvol.2, C.H. Beck Publishing House,
2002, p.312.

® L. Pop, L.M. HarosaDrept civil. Drepturile reale principaleUJ, 2006, p.257. In an opposite direction, legal
practice has led to the conclusion that by ackndgiley the right of superficies over the land and the use
right, the first instance was wrong regarding tbeplex contents of this right: besides the owngrsight over
the construction, it also always involves the ugétrover the land on which it is located &ita Courthouse,
Civil section, Civil decision no. 180/2005)

® V. Stoica,Drept civil. Drepturile reale principaleEd. C.H. Beck, 2009, p.238. Also see S. Cercelefiful de
superficie”, inNoul Cod Civil.Comentariu pe articoleoord. F.A. Baias, E. Chelaru, R. Constantinouci,
Macovei, ed. CH Beck, 2012, p.748 and M. UliescuGhergheDrept civil. Drepturile reale principaleEd.
U.J., 2011, p. 140. For a thorough analysis ofviiréous solutions stipulated in the French legaitdoe and of
the arguments in favour of each viewpoint, see Bérgel, M. Bruschi, S. Cimamonties biensL.G.D.J.,
2010, p. 331.

" See decision no. 649/1999 of the Appeal Couradiy Civil Section.
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2. Means of instating the right of superficies

Most frequently, within the legal practice a prohldas arisen regarding the ways in
which the right of superficies can be institutdd tesulting ideas being inserted as a whole in
the current Civil Code, which, in art. 693 (2) sigtes the fact that the right of superficies is
acquired by a legal document, by usucaption andreise provisioned by law. This
enumeration is limitative, since, as already shadva,mere fact of erecting a construction on
someone else’s land, however honest-minded thasopemight be, and under the
circumstances of the builder being fully aware lod fact that the latter is the owner of the
land on which the new construction is located, wounbt be enough to lead to the
acknowledgement of the existence of a right of giges in favour of the person who erects
a construction on a land that is not their own, aimte there is no possibility of applying
either one of the instatement methods mentionedeltbe holder of the ownership right over
the constructions can only acquire a mere clainnagéhe holder of the ownership right over
the land. Therefore, in the absence of any legal foundatiom right of superficies cannot be
acquired by means of a court rule

The right of superficies can be acquired by a lewal by onerous title or free of
charge, authenticated under penalty of absolutaliohty (art. 1244 of the Civil Code). In the
case of conventions, there are two possible sttngti) the landowner reserves their empty
property and grants the right of superficies to etiger contracting partyi) the landowner
keeps the right of superficies and grants the enmpoperty. If the builder obtains an
agreement from the holder of the ownership righerothe land, he acquires a right of
superficies, any lack of a building authorizatioriry completely irrelevarif. In full
agreement with the legal practitethe last paragraph of art. 693 in the Civil Cadas
inserted, stipulating the fact that the right opetdicies can be turned in the builder’'s favour
on account of the holder of the ownership rightrae land resigning their right to claim
accession, and in a third party’s favour on accairthe owner resigning the right to claim
accession. It has also been decided that, withimlyarelationships, when parents normally
allow their children to have a building erectedtba land which is their property, a certificate
is morally impossible to drdft The right of superficies can also be certifiedamsount of a
legal document, under the provisions of art. 693 {hen the owner of the entire fund (both
land and construction) sold either the constructitome, or the land and the construction as
well, but to different people, in which case theghti of superficies can be registered in the
cadastral register even if there has been no expnesition of the instatement of the right of
superficies in the construction estrangement agthErmore, the legal practice has agreed to

8 In this view, see the Civil Decision no. 1394/2GifGhe Barlad Courthouse, the Civil Decision n628/2010

of the Bihor County Courthouse, the Decision nd/8611 of the Civil Section at the Appeal CourBirasov,

the Civil Sentence no. 8938/2009 of thail&ourt of Justice, all available at http://poijiadt.ro the Civil
Decision no. 11057/1997 of the Akg€ourthouseCulegere de practigudiciara 1998 ed. All Beck, 1999, the
Civil Decision no. 457/2009 of the Appeal CourtTimisoara, and the www.jurindex.nwebsite, as viewed on
the 4" of December 2012.

° Case law solution: the Civil Decision no. 1406/2@0 the Videle Courthouse, available at http:Agbjust.rq

as viewed on the"of December 2012.

19 See the Decision no. 4559/2005 of the Civil angycight section at the Romanian High Court of Ctiesa
and Justice.

' The Civil Decision no. 43/2007 of the Civil secticat the Appeal Court in Bucharest, available at
http://portal.just.ro In this case, it has been decided that the lando® inaction or acceptance equals their
consent to erect the construction, thus enablirg ittstatement of a right of superficies in favodrtioe
constructor. Also see the Romanian High Court cfsation and Justice, Civil and copyright sectivajlable at
www.legalis.ro, as viewed on thé™of December 2012.

2n this regard, see the Civil Decision no. 195/2@f the Constam Courthouse, and the Civil Decision no.
2510/2011 of the Caracal Courthouse, both availablettp://portal.just.roas viewed on the™of December
2012.
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this solution, by adopting a firm position in thense that “even if there has been no
convention between the landowner and the construawner, by means of which the latter
gives their consent to having their land encumheitedan be admitted, on account of a
rational interpretation of art. 492 of the Civil @»that, by acquiring an ownership right over
the construction, a right of superficies is geredavpe legis for its ownef” The right of
superficies can be acquired by legacy, when thattgsassigns a person who, at the moment
of the former’s death, will acquire either emptypperty or the right of superficies, or when
two different heirs are assigned, one of whom aaljuire empty property and the other will
acquire the right of superficies over a construgtantation or any other durable works.

The current Civil Code also regulates the way tquae the right of superficies by
adverse possession, when the land holder actpassan who has a right of superficies, not
as the landowner; we will however not enlarge ugius topic, since it is seldom put into
practicé.

The right of superficies can also be acquired dh€omeans, as provisioned by law”,
for example, in the case of applying the legalher ¢conventional community syst&inby the
particular spouse having a construction, a plammatir any other autonomous, durable work
erected on the other spouse’s land; the spouseisvhat the landowner acquires a use right
overlgheir spouse’s land and shared ownership royer the construction, plantation or
work™.

3. Extension and exercise of the right of superficies

According to article 695 of the Civil Code, thehigf superficies is exercised within
the limits and conditions of its constitution docemh According to the case lalycurrent
regulations mention that, unless otherwise stipdlathe exercise of the right of superficies is
limited by the surface of the land on which thestauction is to be erected and by the surface
which is necessary to the use of that construatiothe corresponding land and the surface
which is necessary to the use of that construction.

4. Cessation of the right of superficies

The new Civil Code minutely regulates all instancdscessation of the right of
superficies and their specific effects. Accordiaghe provisions of article number 698 in the
Civil Code, the right of superficies can cease e of these waysa) when the time period
expires,b) by consolidationg) when the construction is demolished, if specificatipulated
andd) in other cases, as provisioned by law. The faat the holder of the ownership right
over the land sells the land which has been thecblof the right of superficies cannot lead to
the cessation of this righit It has to be said that the right of superficiesya@eases once it
has been erased from the land registry book (&&.d8 the Civil Code).

The right of superficies ceases once the time gdeanadts constitution document has
expired or, should the time period not be mentionetthat respective document, at the end of
the 99-year period, should the right of superficest be renewed thereafter. In the

13 Decision no. 214/2010 of the Civil Section of #hepeal Court in Bucharest.

4 See, as an example, the decision no. 379 of tHefJanuary 2005 of the Civil and copyright sectadrthe
Romanian High Court of Cassation and Justice.

!5 According to the provisions of art. 339 Civil Cod&he assets that have been acquired during thel le
communion by either one of the spouses become, fttandate of their acquisition, shared assets ef th
spouses”.

'® |n specialized works it has been rightfully shothat in this case the source of the right of sipies is the
mere legal fact of the spouses having acquirednatoaction, a plantation or a work, placed on #adl which
belongs to one of them, in the course of their rage, fact which legally generates this effect. kother
details, see V. Stoica, cited work, p. 244.

7 See the Civil Decision no. 219/2007 of the App@alrt in Bucharest and the decision no. 1515/198®
Civil Section at the Supreme Court in the Romaiagision Registry, no. 5/1973, p.73.

18 |n this sense, see the mercantile Decision no240@&/ of the Mercantile Section of the Appeal Canitiesi.
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constitution document of the right of superficiasab any time thereafter, the parties can
establish what is going to happen to the constactplantation or work at the end of this
time period. If not, the mechanism of artificialalty accession becomes effective and the
landowner acquires the ownership right over thestractions, plantations or works which
have in time been erected by the builder, whilegalbéd to pay their current value to the
builder once the time period has expired (art. 8.1 of the Civil Code). An interesting,
more nuanced solution mentioned at art. 699 (ZhefCivil Code is the one related to the
case in which the construction was not erectedhatime of the instatement of the right of
superficies and its value equals or exceeds thtteofand. In this case, the text stipulates the
fact that the landowner has to choose between @eguihe ownership right over the
construction, by means of the acquisition effecttioé artificial realty accession, and
determining the builder to purchase the land atwvhkie at which it would have been
estimated had the construction not been erectedhanlatter case, the builder can refuse
purchase if they erect the construction at thein expense and restore the land to its previous
situation. Once the time period has expired, ppalcreal rights agreed to by the holder of the
right of superficies cease to be effective, shab&lowner not agree to their maintenance. As
for the mortgages, we musib initio distinguish between those related to the right of
superficies and those related to the land itsdlfth& cessation of the right of superficies, the
Civil Code presents three distinctive cases reggrthhose mortgages related to the right of
superficies: 1) the landowner also becomes the construction owmemnvhich case the
mortgage is rightfully transferred to the amountnodney the builder has receive?); the
builder purchases the land, in which case the ragegightfully extends over the land &s)d
the builder refuses purchase and restores thetdaitsl previous situation, and the mortgage is
rightfully transferred to the material results dfetconstruction demolition. As for the
mortgages related to the land, once the time pdrasdexpired, in the three cases mentioned
above, the Code establishes the following: in tte# €ase, the mortgages are not extended to
the entire building; in the second case, it istfigty transferred to the amount of money the
builder has received and, in the last case, igigtfully extended to the entire land. The right
of superficies ceases as a result of consolidatioen the land and the construction become
property of one and the same person. Accordingrtiolea number 700 of the Civil Code,
unless otherwise stipulated, the main real riglgeeed to by the holder of the right of
superficies are maintained all throughout the tpraod over which they have been instated,
but no later than the initial expiry date of thghti of superficies, and the mortgages that have
been taken on during the time the right of supediovas effective are all maintained
according to the object of their constitution.

Art. 698 c) of the Civil Code determines the fdwttthe right of superficies ceases to
exist if the construction is demolished, shouldrehlee any specific mention of this aspect.
What is noticeable is that the text comes in calitteon with the jurisprudential and
doctrinarian perspective according to which, shab&lwork, plantation or construction have
been demolished or totally annihilated by the kerildhe building right ceases to eXisfThe
argument in favour of the current solution is that,the legal contents of the right of
superficies there still remains a main real rigatived from the ownership of land. As an
effect of the cessation of the right of superfigieshis way, in the absence of a contrary legal
provision, the real rights encumbering the right soiperficies cease, and regarding the
mortgages involving the empty ownership over thedlantil the expiry date of the right of
superficies, the text of article 701 in the Cividbde stipulates that they are maintained and are
related to the reinstated ownership over the land.

19 See ChelaruDrept civil. Drepturile reale principaleC.H. Beck Publishing House, 2009, p. 329, C. Barsa
op. cit., p.300, the Decision no. 888/2008 of theilGnd copyright section of the Romanian High @oof
Cassation and Justice.
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Conclusions

1.The right of superficies has also been recentintioned in the French Civil Code,
which, at article number 2531, introduced by thec®e no. 2005-870 of the 2&f July
2005, mentions this right among those which caplaeed under mortgage. The solution that
the Romanian legislator has chosen is differenhftbe French one, and preferable, because
within our legal system there is a uniform, mintggulation of the right of superficies.

2. Mostly, in this matter, for the first time, iivgs legislative consecration to long
existing jurisprudential rules, which have beegédy accepted by doctrine.
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Abstract

The criminal standards, meant to the protectionthd social values, establish the
objectives and subjective conditions that must lWélléd as a behavior to be illicit.
Therefore, finding the illicit/the unlawful charactof the behavior does not means that this
can be already considered infringement of law, tfog existence of the offense needful to
establish if the agent can be made responsibléhtairillicit behavior, in other words should
be analyzed if the deed is imputable.

Keywords: Imputability, risk, behavior, legislator.

Introduction

The objective imputable theory tries to resolve dbebtful assumptions of causality
relation based on some conceptual paradigms sulesgdo causal criterion and takes into
account that being a real legal problem of caugalibhe establishment if and in which
conditions a causal connection is enough to jushié/result imputability of a certain author.

This conception/view is in used in some states) filoe Western Europe (Germany,
Austria) but knows many variants, interpretatios@metimes so various that makes practical
impossible their reduction to a common denominator.

The present theory's presentation must have asnggoint the influence exercised
by the so-called theory of the final action formathin the 1940's by Hans WelzeThe
author sustained that the final activity is distinghed by the common causal process due to
the fact that the first is lead by setting of apase and the carrying out of a certain actions
in order to achieve that objective, while the cdifgas seen only as an accidental resultant
of the pre-existing various factors. From thosdelaresult an essential stroke of the human
action, those that can't be appreciated exclusivefgrence to the cropped up result but it is
necessary to keep into account even by the meanimfich the agent has been transmitted.

It is known and accepted the fact that the critngtandards that has as purpose the
protection of the social values establish the dhjes and subjective conditions that must be
fulfilled as behavior even Illicit. Therefore, thending/the establishment of the illicit
character of behavior does not means that thidbeactonsidered already infringement of the
law, that must established that the agent coulchége responsible for that illicit behavior, in
other words, must be analyzed if the deed is infpeta

The objective imputable theory supposes an exaseveral stages:

a) first of all it is checked if the action hasated a relevant danger from the juridical
point of view for the protected valde.

Thus, the behavior must be dangerous, to havatextea certain probability of
producing such wound or putting into dangers theqmted social value. The probability is
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decided having in view all the known circumstanbgsa careful human been in the moment
of action, but even those that has been knownmncrete the author.*

In the existence opinion of such condition is uies permitted risk concept and the
unpermitted risk concept

The concept of the permitted rfsls used to designate those situation in with the
legislator tolerate a behavior with causal poténtteat behave risk of some harmful results
for the social values protected by the criminahdtads, having in view the existence of other
superior reasons, which the law must give priority.

Such situation it is found (again) within thosartan activities, useful and necessary
from the social point of view to which the legislatestricted itself in establishing of certain
due diligence rules thus that the risk to be kemten control andas far aspossible, to be
avoided. The eventual negative results that ocespite the observance of these rules will not
attract the penal responsibility /criminal liabjlife.g. the possible/eventual deadly injury to a
pedestrian might not offense the driver, to theeixthat it has been respected the legal speed
and other traffic rules).

A possibility/a modality of the permitted risk ilke concept of the main life risk
situation that exclude the objective imputationtibe grounds that the result appearance can
be considered a hazard creation /an work of chéagethe nephew who convinces the uncle
to make a walk in the forest hopping that he walldurprised by the storm and will be struck
by the lightning, that what is actually it happened

Finally, a last case of removal of the objeciivputable application is the increasing
of the risk of the victim to the extent that thegmn agrees to be exposed to a known risk (e.qg.
If a person accepts consciously and unwillinglyusgxelations with a person with AIDS).

The unpermitted risk concept occurred in all otikases than those previously
exposed, in which, through its action, the ageeatad an increased risk, additional for the
social value protected by the criminal law owingwbich has been produced the harmful
result (e.g. the author of such body injury is mxgble for the death of the victim, even if
this has been occurred due to an explosion intedrem the hospital to which the person has
been subject to medical care).

b) Subsequently it is checked if the produced tesud consequence of the danger
situation created through the perpetrator/culmtitoa.

To the extent in which the result produced does$ constitutes any longer a
materialization of the danger caused by the actoh,js because of other circumstances, the
imputation is excluded

To be able to justify the objective imputationnet enough to ascertain only the
unpermitted risky character of the agent’s actiout it is necessary as well to check the
specificity, respective, if the result caused cmlas with the one which the standard at least
followed to prevent it

c) Therefore, it has been introduced a new imparnatriterion/norm those of the
norm/standard ,the purpose of protection (wardemdr a better understanding of this
concept we must refer to some concrete examplest & all, in the situation previously
exposed, the subject cannot, by applying this ctiwe/reserve, be made responsible for the
accidental death of the victim. Another case urtibatrine’s discussion is those of the drugs
seller responsibility towards the drug addict’s teas a result of the powerful narcotic
consumption, since it created a necessary condatidhe result and, besides this, he could
not known the risks, even deadly, linked to drug.us

The objective imputation of the result can be edetliin a such case, only under the
criteria of the warden purpose of norm that obligedbserve that the reason that imposed the

! M. Guiu, Raportul de cauzalitate in dreptul peBaicharest, 2001, p. 59.
2 F. Streteanu, op. cit., p. 420.
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incrimination of drugs traffic already includes eegnce to the dangers of the consumer’s
health, and the possibility of the production ofmgolethal results were taken into account by
the legislator at the penalty determination fos thifence, whose maxim is comparable to that
stipulated for the murder offence.

d) In addition has been imposed the introductiénaonew criterion called the
avoidable criterion with the application especiafiythe case of the infringement of law guilt.
Thus it is considered that is not enough that genato create unpermitted risk, but is more
necessary to prove that in the case of the behavaintaining in the limits of the permitted
risk, the results would not be produce. For examiplehe German judicial practicel, has
been established that the driver which engagedtf itsgoing beyond a bicyclist to lateral
distance of only one meter (instead of 1,5 m as jaescribes), and the bicyclist turn
unexpectedly to the right and is deadly injured nalt be responsible if, ex post is established
that the bicyclist would have been anyway wounahgaied, even in the condition in which
would have been complied the legal distance ofrieter.

Conclusions

The objective imputable theory supposes an exaseveral stages:

a) First of all it is checked if the action hasatezl a relevant danger from the juridical
point of view for the protected value

b) Subsequently it is checked if the produced tesula consequence of the danger
situation created through the perpetrator/culmtitoa.

c) Therefore, it has been introduced a new impanagriterion/norm those of the
norm/standard “the purpose of protection (warden)”.

d) In addition has been imposed the introductiom afew criterion called the avoidable
criterion with the application especially in theseaof the infringement of law guilt.
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Abstract

Explosions are a real threat for the life, the ilyothtegrity and the health of the
people, as well as for the public and private priypd he investigation of the crime scene is a
high risk activity because of the complexity of ttegge scale damages, the large area
involved due to the blast of the explosion and he partial character of the imprints.
According to the Romanian penal legislation, exiolies are not considered to be independent
infringements of the law; yet they are defined asans of producing other infringements as,
for instance, the infringement of destruction inaggravating stage, as stipulated by the Penal
Code.

Key words: explosions, investigation of the crime scene, imigti evidence/proofs,
investigation

Introduction

The explosion is a very quick and violent physi@achemical reaction accompanied
by mechanic, sonorous, thermic, bright effects, at the result of the decomposition of
certain explosive elements a destruction device omajairt. A large quantity of gas with
destructive effects over the persons and objecthienproximity of the detonation will be
relieved.

At the same time, an explosion is a very complekneal phenomenon that can be
done in a very large number of ways and has vergxpected consequences. Its
characteristics raise problems in the investigatioreant to demonstrate the causes and the
culprits responsible for generating the explosion

From the chemical point of view, an explosion iseries of oxidizing reaction
phenomenon.

The most obvious difference between fire and exploes in the fact that, although
the explosion is thought to be another type of imgnit acts with such a high speed that it
can practically be considered instantanéous

Explosions are followed by fire because, the monagnéxplosion is released, a very
high temperature is given out which, consequesiys fire to all the inflammable materials

! DEX — Explanatory Dictionary of the Romanian Languagejvers Enciclopedic Printing House, Bucharest,
1998, pp. 539.

2 Matei, A.; Feraru D.L. Peculiarities in the Forensic Investigation of Tenism Attacks Using Explosives,
The Contribution of Forensic Sciences in InvestigafTerrorist Acts and of Seriously Other Dramafeents
Bucharest, 2007, pp. 146.

3Stoica, V. —Investigating Special Events (fires, explosions)Guidebook of the Forensic Prosecytwool. Il
Helicon Printing House, 1994, pp. 9.
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in the area.

This violent generation and release of gas is drheofirst criteria of an explosion
that can define the other important types of eXplas mechanic, chemical and nucfear

The explosion can also be generated by a spontars@mabustion/ ignition of certain
substances, in case it accumulates the necessarisag

A mechanical explosion is accompanied by very heghperatures, by a very quick
release of gas and vapours, as well as by a vadyrioise.

A chemical explosion is generated by a very quickversion of a solid or liquid
explosive into gas and, it is accompanied by vegh hlemperatures and by an astounding
noise.

The nuclear explosion can be generated by fissiofugion. The consequence is a
huge quantity of energy, heat and gas, followedirey By the way the explosion grows after
the release, it destroys the imprints becausernisall the inflammable or heavy inflammable
materials or, because of the serious damage prddadie fireproof materials.

Aspects regarding the investigation of the crimensc

The lab probative procedure - defined in art 129thy RomaniarPenal Code of
Procedure as an investigation of the crime sceme the first measure to be taken in
investigating extremely dangerous deeds. In contgrmith the above mentioned article this
procedure is applied then when it is necessargdolr conclusions concerning the state of the
crime scene, to discover and establish the trat#seanfringement, to fix the position and
the state of the proofs and to settle the circuntgta the deflagration took place.

In as far as an explosion is concerned the crinemeseneans the place where the
explosion took place and the area between the rcehtee deflagration and the distance up to
where the blast acted - both on a vertical and bar&ontal plane.

The experts take into account two distinctive staigethe investigation of the crime
scene: the static and the dynamic one. In pradticedistinction is somehow conventional. In
reality the two stages are rigorously interminglétit which does not appear to be very
important if the integrity of the material proofspreserved

The static stagés the first contact with the crime scene, whea itvestigation is
reduced to observation only - with no touching Amg. Data regarding the general situation
will be obtained and used in preventing or avoidtiger explosions to happen, in giving the
first aid to victims, as well as in obtaining othéetails about what had happened at the
moment of the explosion or, in getting informatiabout the changes which have been
noticed and of what nature, in inquiring about tyyge of activity carried on at the moment of
the explosion and in recording all witnesses’ aiatims’ declarations.

The dynamic stagenvolves the removal and the attentive examinatiomvith
maximum precaution - of the objects. This is thestncomplex stage, as it involves the
participation of all the members of the team. Adinsmitting stations, measuring and control
devices will be sealed and the state and the pasdf the inflammable or under pressure
equipments will be checked. The ground of aggresamd the crater will be looked for and
after, the investigation for the discovery, estdihg, prevailing and analyzing the traces, as
reported to the place and type of explosion wilsbgously examined.

The investigation proper will take place in confagmwith the following tactical
rules: the investigation of the crime scene shall beedammediately - but avoiding speed and
superficiality -, shall be made systematically amall be objective and complete. The team

* Lapadusi, V.; Popa, G. —Forensic Investigation of the Crime Scend)CEAFARUL Printing House,
Bucharest, 2005, p. 133.

® lonescu, L.Forensic Scienc&Bucharest, Pro Universitaria Printing House, 2G029.

® For more details see: Carjan, L.; Chiper, MFerensic Science. Tradition and ModernisByrtea Veche
Printing House, Bucharest, 2009, p. 280 and next.
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shall be led by chief: he has to coordinate alivaets and guide them, to strictly respect the
procedures, to correctly respect the relationshiih whe mass-media and, to analyze the
results obtained.

Identifying the explosion scene

The explosion scene is marked by various size@igatepending on the amplitude of
the explosion and on the quantity of explosive eratised. The constructions and the
installations around are deformed or destroyed filmencentre to the outside.

The search of the open places generally starts fitmencenter to the periphery,
concentrically or spirally, progressively enlargihg investigated area.

If the explosion took place inside a room or buntyithe deformation of the walls is
oriented towards the interior; all traces of bursrsoke, distortions produced by the blast or
by fire will be taking into account.

To identify the place where the explosive materaie stored and to find out the
persons who are in their possession and use thpoiat means and methods are resorted to,
as well as explosive detecting trained dogs.

After having removed all the devices and the paérdangers generated by the
explosion the investigation team can enter the ersitene. Rescuing measures have priority
in the looking for and picking up of proofs.

Proofs Drawing

Before removing the proofs from the explosion s¢céime area is marked and minutely
photographed or mentioned in the official repocialed drafts and the position of the found
marks and traces should be cautiously mentioned.

From the explosion scenes there are raised eaotbfsprceramics samples, plaster,
ashes from the floor of the rooms and other bubjeais, textile fibers/ patches, inflammable
liquids found in either the area or in the possessdf suspects. There are also raised
fragments of materials taken from the crater ofdRkplosion (earth, concrete, wood, etc) as
well as fragments of dubious materials coming fitbenimprovised explosive device or from
the initiation devices, wicks, containers and weagp ammunition, hand grenades, shell
splinters, etc.

There can be also found rests from the unexplodptbgive material, rests of wicks
or of plastic explosives.

Proofs-gathering should be sufficient and carefaiiyndled, wrapped in tight sealed
glass vessels as to avoid casual impurities afjehie tests or making the volatile substances
evaporate. Wrapping the tests/ proofs is done @h suway as to prevent the loss of the
evaporating substances and their contamination fodher external sources, during the
transport.

Explosive smell samples can be raised from theosiph scene only with special
devices - absorbing materials, syringe or aspiratand be tested with trained dogs, if the
respective samples contain such traces and ifileeg raised after a period of time since the
event.

The unexploded devices or the explosive materi@sraised, handled, wrapped and
transported by pyrotechnical technicians.

The problems that can be solved by investigatimydbnsequences of an explosgion
are the following: the nature of the trace; whettler trace was the consequence of the
explosion; the nature and the causes of the explpie nature and the type of the explosive
material; the type of the detonation device; redandes between the traces of the explosive
substances discovered at the explosion scene andexplosive substances used as a
comparative model from a chemical point of viewe ttechnical state of the apparatuses

" lonescu, F. Forensic Sciencd/niversitat Printing House, Bucharest, 2QQ8 208.
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recording the pressure and the temperature of igteries containing explosive-property
substances.

Conclusions

The investigation of the explosion scene shall bgy\carefully and minutely done
having in view the discovery of all the fragmentgle explosive device in order to help the
reconstitution.

Beside the already mentioned peculiarities, thduthom and materialization of the
results of the investigation take place at the @siph scene in conformity with the general
rules. In open places the activity of searchingpiaofs generally starts from the center of the
explosion to the periphery, in concentric or spaiatles. In the case of explosions produced
in an “explosive atmosphere” traces of burn and srabke will be looked for.

Because of the very specific character of the esipits, the cooperation between the
legal organs and the experts who are present axihlesive scene is absolutely necessary; it
is only in this way that the circumstances and dheses leading to such events should be
established and solved.
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Abstract

If the logical, trichotomic organization of the laviorms its stable internal structure,
the technical and legislative body forms its exaéstructure. It is correlated to the celerity
requirements which are included in the legislatisgstem, in different stages of its
development, and also to the general principldegdl techniques.

Keywords: law, article, paragraph, external structure.

Introduction

The technical and legal structure, unlike the ladjistructure refers to the external
form of expression of laws, to its written form,jathmust be clear, concise and well-shaped.
Therefore, the technical and legal structure take#s account the normative aspect, the way
legal rules are expressed within written laws. Tlaers established by legislation are
subjected to specific legal requirements aimed atleting certain social relations through
mechanisms that transform them into legal relatjomsile making tools that create, foster,
alter or extinguish these relations, dependinglmpgurpose of the legislator.

The drafting of the final regulatory action is paftthe process of law. In this process,
the drafting operation follows the legal conceptd aotions, especially the rules of law. At
this stage it is necessary to find the words toresg concepts and formula to enable the
drafting of rules of law. The right combinationwbrds is a tool for communicating concepts,
rules and legal reasoning.

Since the law is an abstract construction that wégn emerges from the combination
of several items that are in different places iae body of the law, it is important that the
sequence of articles in laws is correct, logicadking it easy to detach the meaning intended
by the legislator.

Arguments to support this idea have been madeexample, to resolve a dispute
regarding the correct application of Decree 92/1980the first article of this decree, the
conditions under which some property may be nalibe@ are shown. According to the
stipulations of article Il, certain categories afople are exempted from nationalization. In
that dispute, on appeal, the defendant arguedthieaplaintiff could not be exempted from
nationalization, since he owned, at the time ofamatization, two buildings, exceeding his
housing needs, and some commercial spaces. Thrgsilwere used for rental purposes and
it was obvious that the owner had another residence

! F. Geny,Science and technique in positive private,|&ivey, Paris, 1922, p. 51.
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Even though the article Il of Decree no. 92/195@nregted from nationalization
certain categories of people, article |, paragrapkas not changed and was applied so that
the buildings were nationalized according to thevlre. 112/1995. The court did not share
this point of view, stating that “The stipulatioofarticle 1l of Decree no. 92/1950 should be
considered as derogating from those of articleith whe result that even if the owner of the
buildings belonged to one socio-professional categolisted in Article Il, the buildings
should be excluded from the measure of nationadizatThis conclusion sends to the
topographic argument. The stipulations of artitlare consecutive - and so derogating those
of article I"?

The language plays a very important role in theeniaization of the rules of law.
The law promotes the “legal language”, a special Waexpress legal thoughts and realities
that deviates from everyday speech and borrowsredtelements, through which the laws
and rules are expresseflince ancient times, Roman jurists showed that ative acts must
use the lexical, colloquial language, but in amedi form, to achieve technical accuracy,
without which there is no legal language in theestfic sense of the termThe word, the
language becomes, in ancient times, an elememgal formalism and therefore required in
enforcing the law. The value of the word is undertl by Gaius, the jurist, who states that the
slightest error in terminology can result in losa¢awsuit, since the lawyers usedsebatim
reproductionsacred texts of the latwv.

The overall technical words belonging to a paracufield of activity forms its
terminology. In law, for a harmonious expressioregfal concepts, it is necessary that each
concept is expressed through an appropriate wdrds the legal terminology and the legal
semantics arise. By virtue of legal terminology dadal semantics, a word used in law
always has certain significance. Usually, the warsled in legal terminology are taken from
the common vocabulary and semantic undergoes csiowdby charging them with a specific
legal meaning. Thus, apart from having a commorsesethe words become independent
elements of legal terminologdy.

The legal terminology is part of the legal vocalbylavhich is the main corpus of the
Romanian language used in the legal field.

The legalvocabularyesponds tsomelegalrequirements concerning the quality of the
law and its dissemination.

For securing the quality of the law, for achievitgpurpose in the most efficient way
and applying it consistently, it must be charaetmtiby unity, order, precision and clarity. In
order to achieve this, the rule of law must first dxpressed in clear and precise words, to
remove the possibility that those who apply the tawconfer it their own interpretation,
making it irrelevant for the legislator’s intention

The external form of laws is characterized by legige enactment or by normative
style. The latter represents all the methods atiticas forming the drafting of normative
acts. The former refers to a set of features tgislative texts take

In our specialized literature, there is not a snigigislative style, but a multitude of
styles specific to certain fields of |&win other words, it has been argued that the sgyle
specific for a normative writ because the legisia#wely uses writs particular for a branch of

2 Civil Decision no. 171/2001 Court of Appeal Clujpublished.

% V. HangaTechnical and Legal Right. A Summarymina Lex Publishing House, Bucharest, 2000, p. 33
*To see J. L. BergeGeneral Theory of Lavg® issue, Dalloz, Paris, 1999, p. 222.

® V. HangaWork cited p. 33.

® |bidem, p. 35-36.

"1. Vida, Introduction to Formal Legislatior,umina Lex Publishing House, Bucharest, 2000, 9. 11

8 J. Voyamelegal Methods and Procedurdsstitute of Advanced Studies in Public Adminisivat Lausanne,
1991, p. 87-88.

°V.D. Zlatescu,Introduction to Formal LegislationRompit Publishing House, Bucharest, 1995, p. 66.
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law.*

The issue concerning the style of writs is addrssea separate chapter and also in
Law of legislative techniques no. 24/2000, in whiblk legal norms ensuring intelligibility,
the use of neologisms, the terms, the regional@nasother tools needed for the drafting of
such writs, allow easy understanding of their conte

The normative style has to render the permissigallstandards and the devices that
should make clear whether the person is obligedhawe a certain conduct in the
circumstances described, because otherwise he/ghdewnsubjected to a penalty, or to
recommend a certain conduct a person may adopt.

For the laws to be understandable, the style irchvitiis written has to be concise,
sober, clear and precise, to exclude any ambigintystrict compliance with the rules of
grammar and spelling.

A concise style involves expressing ideas in a feards, avoiding redundant
statements and terms with a high degree of abstnadb cover a wide range of phenomena
due to abide future legal regulations.

However, one should avoid replacing a term usetienaw along with another, even
if it is synonymous with the first one. Thus, thehesion of terminological texts will be
ensured, removing confusion, ambiguity and the mi@k for uncertainty that would
otherwise contradict the intended meaning of the la

The moderate style of the law lies in eliminatingpes, using, as much as possible,
the basic meaning of words, in the most commonmenaes.

Clarity and precision of the style is achieved bgper use of words in their ordinary
meaning. Even though it is generally used the comtanguage, in the absence of adequate
means to express as accurately as the law interldgdl terminology, neologisms or
specialized terms will be used.

The legal terminology is useful because ensuresetin@nological cohesion of written
laws, expressing legal concepts in an accurate.f@menms such as: the individual, legal
entity, termination, revocation, will never be ragtd by other terms, because it would cause
a disruption in the interpretation and applicatidegal rules.

If the legislator is required to use concepts arths that are not part of everyday
speech, or to give them a different meaning, labiged to define and clarify the meaning of
these terms as they are used in content of theDefinition consists of a technical process
that specifies the structural elements of the legaicepts and legal institutions, thereby
facilitating legal rule$. As Jean Dabin stated, the first condition for pcadity is just to
define?,

Defining legal concepts has a formal and a moretjma meaning. In terms of
practicality, the concept expresses substantiadistancy and in terms of formality, it designs
the shape and meaning of a concépt.

Modern law makes a distinction between scientifirdtions developed in doctrine
and law, and positive law, which represents théafithe legislator.

Legislative definitions are treated as such intéhs of the laws or are implied in the
wording given by the legislator.

For example, the Criminal Code, at the end of tlemdsal Part in Title VIII certain
terms or phrases of criminal law are defined asbliply “relatives”, “family member”,
“public official”, “serious consequences and ef&cttools”, etc.

191 vida, Work citedp.112.

1. Mrejeru,Legal TechniqueAcademy Publishing House, Bucharest, 1979, p.102.
12y, Hanga Technical and Legal Right. A Summary, Work cjie84.

13 3. DabinGeneral Theory of LayDalloz, Paris1969,p. 268.

14 3. L. BergelGeneral Theory of Law, 3rd editipBalloz, Paris, 1999, p. 195.
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The legislator uses many terms without giving airigdn. Such terms are, for
example: “national sovereignty”, “people”, “unitatate”, “administrative and territorial
unit”. In these cases, it is the doctrine and jiadlipractice that will explain the meanings and
in doing so, giving a full understanding of the law

In order to define certain concepts, we can alse th® enumeration process. It
consists in the decomposition of an abstract ideansidered to be too vague to allow a
consistent and efficient implementation - in preaitiapplicationS. Using the enumeration
process enables us to completely understand a kgéément with a high degree of
abstraction. The legal statement includes refeemaehe concept, and then, by example,
shows some features of the concept within the rste For more abstract concepts we can
substitute more practical ideas, more concrete ei¢sh

The enumeration can be illustrative or exhaustiMee illustrative enumeration is
characterized by the fact that the legislator adldhe law enforcement officer to extend its
application to other similar cases.

Thus, in article 16, paragraph 3 of the Decree3dé1954 it is stipulated: “Those who
disappeared during war, in a railway accident, instdapwreck or in other similar
circumstances, are supposed dead, without any qu®viannouncement of their
disappearance...”.

The exhaustive enumeration forces the law enforoémf#icer to confine to it. It is
often used when setting exceptions to general aflésy.

For example, in article 31, letters a)-c), e)-f) tife Family Code are listed
exhaustively each spouse's own assets, goods winehexempted from the general
community of goods. The text of article 31 of thearily Code is just an example of how the
two types of enumerations can be combined; atrletjethe enumeration is illustrative:
“property acquired as a prize or reward, scientdicliterary manuscripts, drawings and
artistic projects, inventions and innovations pctgeand other such goods”.

Legal concepts can be defined via substitution,asgumption. Thus, instead of
defining a difficult concept another one, more agierceived is chosen. For example,
instead of saying “failure of individual spirituadaturity”, it was agreed to use numbers, to
express the age. It is supposed that minor ageguaent to insufficient development of
mind.

As far as the formal aspect of the definition is@erned, it has been shown that there
is a real distinction between definitions and terohogy.

A real definition consists of a substantial deteration of elements and attributes of
the concept in question. In this way, conceptstirejato individuals, legal documents,
property, property rights and servitude were definehe terminological definition explains
the meaning of a word used in a legal fext

This kind of definition was regarded as defectiviel alangerous because the legal
system constrains the perception and concepts achwvithis based, the restrictive nature of
the definition representing a limitation in the wtagt integrates the concepts into the'taw

In our opinion, the use of terminology definitiosauseful insofar as it is not abused.

In criminal law, the offense is labeled as criméyohit is under the criminal law, and
the use of terminology definitions is needed tolioet more precisely the crime range.
Otherwise, greater flexibility is beneficial whilenforcing the rules of law on rapidly
changing social conditions. If the legislator iguged to use concepts and terms that are not

> A. M. Naschitz, Theory and Technique in the process of creatingLtfe, Academic Publishing House,
Bucharest, 1969, p. 263.

16 3. Dabinpop. cit.,p. 289.

17 G. CornuCivil Right. Introduction. The people. The gop@d8edition, Montchrestien, Paris, 1994, p. 74.
18], Vida, Work cited p. 78.
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part of everyday speech, or which give them a difie meaning from that already
established, he is obliged to define and clarigy teaning of these terms as they are used in
the content of the laws.

The law concerning the technical standards is quéstrictive on the use of
neologisms in order to provide a better understandif the law to all people, regardless of
their level of general knowledge. The law prohibit® use of neologisms if there is a
synonym widespread in Romanian. If the case, tlageaisf words and phrases from foreign
languages is accepted as long as their Romaniagspondent is used alongside.

Even if the use of neologisms is not desirable gereeral rule, there are situations in
which there is a corresponding term in Romaniare [Blgal situations which are new for our
society should be regulated though. There are sasés, for example, with different types of
contractsfranchisecontract|easingcontract,managementontract,and know-howcontract.
The legislator has regulated these types of castragithout finding a counterpart in
Romanian. They were practically regulated from ¢batract: objectives, parties, concluding
and implementing ways.

Legal reality also has a quantitative dimensiofateel to length, size or extent of
regulated phenomena. This dimension is expressethws using figures offering the
legislator detailed procedurés

Using measurements, the legislator may use absolutgbers to introduce a rigid
determination (such as the cash taxes and othénlmations) or, if a flexible quantification is
needed, he can use the minimum and maximum lisitsh(as criminal penalties).

To meet the requirements of legal text style, thrargement of words in sentences
and phrases should closely follow the grammatiolds: The simplest structure is given by
subject - verb - compleméht

The subject indicates the participant in the sa@hkdtions whom the law is addressed.
The precise determination of the subject is esslefar the correct application of legal rules.
For legal rules with maximum level of generalitye tsubject is the person.

By using this term, we understand all subjects seeindividuals, regardless of the
position they occupy in society.

When a human being is regarded individually, iteferred to by the term “registered
sole trader”, and when it is a collective subjegtthe term “legal entity”. The two terms have
been devoted to the branch of civil law but are n®&d interchangeably in all the branches
of the law".

Preferably, the subject is expressed in singuldarcudated form (minor, person,
husband), thus eliminating any confusion regardimg identity of the person the law is
addressing. The use of plural form is not excludspecially in situations in which the legal
action intended cannot be carried out but with tedp of more subjects together
(associations, wives, union members, etc.).

The subject can be expressed using demonstrativandefinite pronouns: anyone,
everyone, that, those. When the subject is expielsggoersonal pronouns (he, she, etc.) is
recommended to avoid extended usage, in ordereteept confusion and uncertainty.

When the text of the law is a sequence of topicspgr use of conjunctions will
determine whether the legal standard applies toll@cative subject, made up of all those
listed, or only to one of them. If the last elemehthe enumeration is linked to the last but
one by the conjunction “and” that means the lawliapgo all. If they are connected by the
conjunction “or”, on the contrary, that law appl@dy to one of them.

9 A, M. Naschity,Work citedp. 261.

20y, D. Zlatescu,Work citedp. 68.

2L E. M. Fodor,The Legal Norm, part and parcel of the social nqrArgonaut Publishing House, Cluj-Napoca,
2003,p. 146.
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The use the verbs in writing texts of law alsodals some rules. Verbs are generally
used in the active voice, reflexive or passive @nésense or future. Using the present tense is
preferable to other times, because the law is lyseaforced in the present.

The prescriptive style specific to written lawsingxtricably linked to the verb, the
impersonal verbs or verbal expressions used: pitedibis chosen, it is recommended, should
undertake and so on.

Verbs can be used in affirmative or negative, essirg the prohibitive character of
rules.

A well-defined language and accurate grammar sirastare important for the correct
application of laws, the more so as one of the oughused for the interpretation of legal
texts; the grammar involves interpreting and arnatyzthe meaning of words, the
morphological and syntactic analysis, taking intzaunt both the position and agreement
between words and different parts of the sentearue also the linking words.

Conclusions

In terms of legal techniqéfea law ranges, usually between writs of certaimleglue
(law, decree, judgment, order...).

The normative law is a written document, the contgnwhich includes legal rules
developed by legislatdt.

Viewed from the legal point of view, the normatilav is its form of technical and
legal existence. It can be divided into chaptezstiens, articles, paragraphs.

The structural element of any basic law is theckrtthat contains stipulations in its
own right. It may include one or more phrasesgifesal phrases are used, each of them forms
a paragraph. Therefore, in an article several rafesonduct might be included or on the
contrary, an article may contain some or only deenent of the law (hypothesis, disposal or
penalty). There are situations in which multiplecées contain one legal standard.

To correctly determine the contents of a legal ddath, one should corroborate texts
from articles and even from different laws.

In conclusion, the technical and legal structure aoflegal standard takes into
consideration the way in which appears in the ntisrmact, being its external “coat”.
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Abstract

The right to life is a supreme attribute of thartan being, whose compliance is the
very condition for exercising other rights. Thehido life has two essential forms, a personal
interest of the human being and the interest osthmety, extremely dangerous.

Keywords: non-patrimonial civil rights, the right to life, fleal force

Introduction

There are two different interests regarding thetpction of the human being: the
personal right to life and the detached right teliThe personal right is the one which has a
real bound to the specific person, the one whigbradected from the very moment of birth of
that person and the moment of death. The detadgéd of life represents the right of the
society to have members, to protect their life ideo to evolve and at the same time to
survive.

Book |, Title Il, Chapter 1l, and 2nd Section dfet New Civil Code of Romania
includes provisions on the right of life, the rigifthealth and integrity of the human being.

According to art.61 (1) from the New Civil Code Rbmania “Life, health, physical
and mental integrity of any person are guaranteedpaotected by law”. Paragraph 2 of the
same article provides that “the interest and thedgaf the human being should prevail over
the sole interest of the society or of the science”

The provisions of the new civil code regarding tigit to life, health and integrity of
the human being have as related legislation:

- Art.22 paragraph (1) from the Romanian Constiui

- Art.2-3 from the European Convention on Humanhisg

- Art.2-4 from the Charter of Fundamental Rightshef European Union;

- Art. 6 paragraph 1 from the International Covear@nCivil and Political Rights;

- Paragraph (2) resumes the provisions of the &drfd the European Convention on Human
Rights to the application of biology and medicinkee Convention of human rights and
biomedicine signed at Oviedo on 1977, ratified layl17/2001,

The right to life is a supreme attribute of thertaun being, whose compliance is the
real condition for exercising other rigHts.

The right to life has two essential forms, a peadonterest of the human being and
the interest of the society, generally extremelyw@dul. Therefore, there are two different
interests regarding the protection of the humam tiie personal right to life and the detached
right to life. The personal right is the one whiths a direct relation to the person, the one
which is protected from the very moment of birtitlodt person and the moment of death. The

! Noul Cod civil al Romaniei Comentarii, doctrina si jurisprudentddamangiu Publishing, Bucharest, 2012.
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detached right of life represents the right of $beiety to have members, to protect their life
in order to evolve and survive.

This right has the protection from the moment ohaeption because the embryo
cannot be seen as “a thing” but as “a possibleopérs

On the right to life it is known that the statess/é both the negative and the positive
duties. They have to take the necessary measum@sién to offer the protection of life and
they must refrain from causing death intentionally.

The right to life is enshrined “expressis verladso by the International Covenant of
civil and political rights. According to this docemt “The right to life is inherent to human
life. This right has to be protected by law. No ahall be deprived of his life arbitrarily”. It is
to the guarantee of the right to life and the caftthe State to ensure the minimum conditions
of existence and of decent life that is, the priddecof the environment in which the
individual lives.

According to a workthe right of life has complex consequences inl#ggslation,
which are seen in the attitude which has to be &dlopgainst the eugenics, conviction of
genocide, abortion, the regulation of transplandrgians, euthanasia.

The right of life would have no concrete and dffex effect if the duty of the state
wouldn’t be completed by a second condition: thetgution of health and the protection of
physical and moral integrity of the person.

The content of the legal text materialize the itted both the protection of health and
the protection of physical and moral integrity loé fperson are guaranteed not only against the
harm of the authorities but also by against themogiersons. In concrete, the state has not only
the duty of not applying torture or bad treatmdnisalso the duty to accuse those actions and
to prosecute those who do them.

Taking into consideration that the right to lifgpresents “above all an uncertairity”
the identification of the borders of this right ih@s many difficulties which are identified
also when we ask ourselves if some parts of lilehsas euthanasia, the legal situation of the
fetus, cloning, transplant of organs and tissuescavered or not by the protection of right to
life and of course if the states have duties raggrtheir protection.

The identification of the borders of the guaradtaght through the art.2 is not easy at
all and the difficulties increase when we ask dweseabout the beginning, the end of life and
the evolution of biomedicine.

According to the interpretation given by the Ewap Court of Human Rights,
regarding the protection of the right of life okthitizen there were mentioned more distinct
obligations of the state. In one article recentiplshed, an author enumerated the obligations
of the state concerning people, in terms of reapgdhe right to life. There were the
following obligations identified with direct refemee to the jurisprudence of ECHR.

The obligation of not using lethal force excessivel

In the case of Nachova and others vs.Bulgaria, EQidnished the Bulgarian law
which provided the possibility of using lethal ferby the state agencies against those who
evaded arrest or escaped, without taking into denation the particularities of each case.

2 Radu Chirita,Conventia Europeana a Drepturilor Omului, Comeritaii explicatii, 2" edition, Bucharest
2008.

¥ ECHR, Evans v. Great Britan, Decision from 07.08&

* B. Selejan-GutarProtectia europeana a drepturilor omuJu.H. Beck Publishing, Bucharest, 2008.

®> G. M. PreducaDrepturile omului-valente juridice si canoniocg.H. Beck Publishing, Bucharest, 2011.

® ECHR, Osman v. Great Britain, Decision from Octod@, 1998.

" The Right of Life. Which are the obligations oktistate to us from this point of view®vw.avocatnet.ro
13.03.2012.
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As long as those persons were unarmed or did resept a real danger to other
citizens, using the gun only their simply avoidam@es considered excessive.

By the interpretation of this decision the conmusis that ECHR doesn’t express a
total refusal for using the guns, but it statesoaddtion that of the real social danger, the
fugitives represent for the other citizens.

The obligation to make a concrete and effective irstigation into homicide case

It is mentioned the case of Ramsahai and otheddaltand. A person was deadly shot
after a fight with the Police. Because the lifetlod policemen was in danger the use of guns
was considered as necessary and as a consequemes @ppreciated that there was no
violation of art. 2.

But from the procedural point of view, it was colesed that the investigation didn’t
accomplish the unbiased and objective conditiorcaibige it was done by the colleagues of
the involved officers. According to another deamsmf ECHR (De Cubber) it was mentioned
that the justice shouldn’t be only done but it dddae also seen as done.

The obligation of the state to prevent killing bylack of diligent

This means that the dangerous offenders shousivieeamprisonment so that they are
no longer a threat for the other citizehs.

Conclusion

The right of life has been recognized even beforeas mentioned in the New Civil
Code of Romania. For example, The Criminal Cod&komania incriminates the acts that
affect the right of life, within the Title II, chagx I, section I, called “murder”. The offenses
against life are: murder (art.174) with the varsaot qualified murder (art.175) and the degree
murder (art.176), infanticide, involuntary manslatey (art.178) and the causing or aiding
suicide (art.179).

But, the criminal law defends the right of life @social value and not the right of the
quality of life.

The state is the one which has the instrumentsdora the effective protection of the
right of life and its obligations include not ortliye regulation in terms but also the need to
take measures in order to protect the qualityfef li

The legislation of the guarantee of the right & lincluded also through the Civil
Code of Romania is of a great benefit and it se@wnsomplete the existent regulation
regarding the quality of life.
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Abstract

The New Romanian Civil Code, entered into forcd @ctober 200, adopted by Law
No. 287/2009 and implemented by Law No. 71/201dgiates the personality rights in to
non-patrimonial rights. Considering that persongliights cannot be confused with personal
rights and does not integrate the heritage of thespn, shall be assessed better their naming
extrapatrimonial rights.

The measures which may be ordered by the Courthforprotection of these rights
consists either in the prohibition of unlawful deedhether it is imminent, or cessation of the
infringement and the prohibition for the futuratifasts still or finding illicit character of the
committed offence, if disturbing that produceduibsists. The exception to the rule is given in
cases of infringement of the rights of non-patrimbnights by exercising the right to free
speech, according to which the Court cannot orderring of illicit acts.

In the first part of the article we present a bragfalysis of personality rights, and in
the second part we present the analysis of extrapanial rights (non-patrimonial rights)
defenses.

Keywords: extrapatrimonial rights (non-patrimonial rights), epsonality rights,
freedom of expression, protection of extrapatrimbrights (non-patrimonial rights).

Introduction

In the New Romanian Civil CojeChapter Il — “Respect of the Person and of His/he
Innate Rights”, Title 1l ,The Physical Person”, Tam — “Of Persons” (articles 58-81), the
concept of “personality rights” appears in the margl title of article 58, paragraph 1: “Any
person has the right to protection of the valudsenent to the human being such as life,
health, physical and psychological integrity, digniintimacy of the private life, freedom of
consciousness and scientific, artistic, literaryesrgineering creation”, and article 252 Civil
Code.

It has been estimated that the general personaiit is rooted in the sixth
paragraph of Article 30 of the Constitution: “Freech of expression shall not be prejudicial
to the dignity, honor, privacy of a person, andte right to one’s own image”. Although the
content is indeterminate and ambiguous, it bringsdadvantage of covering “various current

*Acknowledgements: This work was supported by thetsgic grant POSDRU/CPP107/DMI1.5/S/78421,
Project ID 78421 (2010), co-financed by the Europ&acial Fund — Investing in People, within the t8eal
Operational Program Human Resources Development 20013, University of Craiova, Faculty of Law and
Administrative Sciences.

! New Civil Code — Law no. 287/2009 on the New C®dde republished in the Official Journal no. 508/2in
effect as of October®12011.
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or future circumstances not having been distinatiyulated; it may also include other rights
and proprietary interests in the future”

Civil liability tends also to protect one’s patrimy, not only one’s person. Personality
rights correspond to a set of innate prerogative=ant to protect the moral or psychological
integrity as between individuals, which are oftgapased to human rights aiming on their
side to limit the powers of the StatSuch prerogatives are innate rights specific tty a
human being and may be qualified as subjectivetsiglowering with legal action. They are
non-transferable rights extinguishing upon the leolsl demise which cannot pass on
inheritors.

Personality rights protect man’s most cherished -penuniary values of a general
moral nature such as life, dignity, honor and ptevdife. It is impossible to make a constant
and final inventory of such rights as these vargoading to historical and social changes.
The French literature even speaks of an “inflatadfrthe personality rights”.

Such proprietary values profit by discretion andftdentiality, whether in respect to
personal communications or phone calls or to omeigate life or personal data. Personality
rights are extrapatrimonial due to their non-mongtaature. Although the New Romanian
Civil Code classify personality rights as non-patonial rights, the law, considering however
that personality rights cannot be mistaken for pad rights or included in one’s property,
appreciates personality rights as being extrapatnmal.

Our reference literature places extrapatrimoniagits under three categories: a)
rights in respect to existence and integrity (ongfg/sical and moral integrity, the right to
life, the right to health, the right to bodily imgety, the right to honor, the right to reputation,
the right to human dignity); b) rights in respeactriatural person’s and legal person’s details
(the right to a name, the right to a denominatitire right to domicile, etc.); and c) rights in
respect to intellectual creation, i.e. the rightssang from the literary, artistic or scientific
works and from inventions

The new theory conveying the patrimonial naturesoth rights is based on the
interferences between the personality rights asapatrimonial rights and the patrimonial
rights® following the acknowledged validity of certain wentions relating to personality
rights such as the use of the image, name and @weate life.

The new Chapter Il “Respect of the Person and aihtr Innate Rights”, Section 3
of “Respect to Private Life and Dignity of the Rams of the Civil Code sets out and aims to
protect the right to free expressiorthe right to private lif& the right to dignity and the

2 Ovidiu Ungureanu,Dreptul la onoarssi dreptul la demnitate, Acta Universitatis Lucian Blaga”,
lurisprudentia Series, Supplement 2005, p. 20.

® Bernard Beignier, Bertrand de Lamy, Emmanuel DreJeaité de droit de la presse et des médiaiec,
LexisNexis, Paris, 2009, p. 889.

4 Xavier PradelLe préjudice dans le droit civil de la responsabjliParis, Librairie Générale de Droit et de
Jurisprudence, 2004, p. 123.

®> Gh. Beleiu,Drept civil roman. Introducere in dreptul civil. Biectele dreptului civjlsixth edition revised and
enlarged by M. Nicolae and P. o, Sansa S.R.L. Publishing House, Bucharest, 20000.p. 9

® Edith. Deleury, Dominique Gouballes droits des personnes physiquggitions Yvon Blais, Montreal, 2002,
p. 74.

" Article 70 of the Civil Code: The right to freemession: (1) Any person has the right to expressly. (2)
The exercise of this right shall be confined urnttiercircumstances and within the limits specifiediticle 75.

8 Article 71 of the Civil Code: The right to privaliée: (1) Any person has the right to respect isflier privacy.
(2) No one can be subject to invasions of his/liatape, personal or family life at his/her domicde residence
or in his/her correspondence, without the conséat the compliance with the limitations specifiedarticle 75.
(3) The use by any means of the correspondenceaysoapts or other personal documents and of orm&ate
information without his/her consent or without tt@mpliance with the limitations specified in Arict5 is also
forbidden.
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right to one’s own imag& We cannot but highlight the constitutional vathe regulator
bestows upon certain rights and freedoms classddundamental, probably in an attempt
to overcome the normal constitutional rights anekfifoms.

Defense of the extrapatrimonial (“non-patrimonial®ights, the new institution
introduced in the new Civil Code, Chapter VI “Caltetton of the legal person”, Section 3
“Special Dispositions”, articles 252-257, statiftt the natural person may obtain in court
the protection of his/her non-patrimonial rightsemkver they are breached or in case of
threatened breacifhe defense of the non-patrimonial rights of thgalepersoris similar to
the natural person.

Before the coming into effect of the Civil Codeopted by Law no. 287/2009 and
enforced by Law no. 71/2011, the protection of patrimonial rights was regulated by
Decree no. 31/1954 regarding the natural and legi@ons in Chapter lll. In accordance with
article 54 “the person suffering a prejudice in/lmes right to a name or to a nickname, to
honor, to reputation, in his/her personal non-patnial right of author of a scientific, artistic
or literary work or of inventor or in any other penal non-patrimonial right, may address to
the court to prevent the perpetration in the futnréhe act prejudicing all above-mentioned
rights. Moreover, the person suffering such prejedshall ask the court to bind the
perpetrator to publish the rendered decision athéisexpense and in the conditions
established by the court or to take other actiarder to reinstate the prejudiced right”.

In principle, the personal non-patrimonial rightsres also subject to protection after
the holder's demise and the prejudice caused cbalccompensated by non-patrimonial
means — exemplary damages and only exceptionaliydigrial patrimonial means according
to Article 998-999 of the former Civil Code. Thifree was cancelled on the effective date
of the new Civil Code in accordance with Article023%ubsection n) of enforcing Law no.
71/2011.

Under the New Civil Code, actions that may be urggdhe court to protect such
rights resides either in:

a. the interdiction to commit illegal acts, if suchardiction is threatening (art. 253

par. 1(a) of the Civil Code);

This action can be entered before the start oftleme. The condition imposed for the
exercise of this action, it is the existence ofriimence” in committing illicit acts.

b. the cessation of the breach and the interdictiontha future, if such breach
continues, or the acknowledgment of the illegaluratof the action if the
discomfort caused still lingers (art. 253 par. J ¢ the Civil Code);

“The cessation of the breach” is of a preventivdurea with the purpose of
termination for the future already has reached gwweernmental law. Ban for the future of
non-patrimonial rights violations presupposes cam#ion violations, “but there is a serious
and credible threat that another act of infringenvah occur™.

c. finding the illicit nature of the crime committedl,disturbing that produced it

subsists (article 253 paragraph 1 letter ¢ of theilCCode);

° Article 72 of the Civil Code: The right to dignitfl) Any person has the right to respect of histlignity. (2)
Any prejudice to the honor and reputation of a pensithout his/her consent or without the complamgth the
limitations specified in Article 75 is forbidden.

19 Article 73 of the Civil Code: The right to one’svo image: (1) Any person has the right to own imé)ein
exercising the right to own image, the person mapifi or prevent the reproduction by any meanst®f i
physical appearance or voice or, as appropriageyske of such reproduction. The dispositions oickert75 shall
apply.

* Marilena UliescuNoul Cod Civil. Studi§i comentarii, Vol. | Cartea §i Cartea a ll-a (art. 1-534)Universul
Juridic Publishing House, Bucharest, 2012, p. 571.
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Conditions that relate to the nature of this@cinvolve the determination of deed, in
concrete and determined the circumstances of fatipaoducts subsist. It is well known that
the cessation of wrongful acts does not mean theeidmate operation of restitution of the
right violated or economic renovation, so distugoiproduced pate still exist, possibly in
different forms, in relation to the victim's persdity or the nature of the deed.

d. the obligation of the author to illicit acts, asiexpense, to the publication of the

judgment of conviction (art. 253 paragraph 3 (a}tloé Civil Code);

To restore governmental law violated, the Court mlalyge the author, at its expense,
to the judgment of condemner or any other necess@gsures for the cessation of the
infringing acts or to repair the damage causedbd@ble to bring this action, it is necessary
to the existence of a “judgment of conviction” $mtt this measure has a complementary
character. Through the notion of publishing meamg \say to lead to the public. The main
criterion, common to all the abuses of freedom xgiression, in the case of media, is the
publication of material constitutive element, essrfor the existence of the media. This
notion does not have a true definition, not evestear and accurate pricing of or facts that
constitute. Bear in mind the existence or abserfceommunities of interest, joining the
recipients of the communication, whether it is afgssional, friendly, associative array, if are
a fact of publication.

e. the obligation of the author to any unlawful act®cessary measures counted

Court to enjoin illegal deed or to compensation ftamage caused (art. 253
paragraph 3 (a), (b) the Civil Code).

The legislature does not give any indication tontdg those specified or definable
action that could be taken by the Court, so thatghestion arises whether or not violate the
principle of availability, according to which thedge is bound to judge cause within the
application with which it was endowed or can bindather any other measures which it
deems necessary having regard to the wording ‘egiglative measures considered necessary
by the Court to reach the restoring the right redth

The patrimonial remedy of the non-patrimonial pdspe is possible when the harm
may be imputed to the author of the prejudicingaa the right of action is subject to the
extinctive prescription.

As for defending the right to a name or to a nickeathe person may address the
court to obtain either the recognition of the righta name by the person whose name of
challenged or the cessation of the illegitimateabreby the person prejudiced through the
total or partial entrenchment of his/her name.

The person claiming to be prejudiced must produeelible proof that his/her non-
patrimonial rights are subject to an illicit, curteor threatening act and that such act is likely
to cause a prejudice difficult to repair.

In case of prejudice caused by means specificaonttitten or audiovisual press, the
court cannot dispose the temporary cessation ofptkgudicial act if the prejudice is not
serious, the action is not clearly justified (itgermitted under the law or the international
conventions on human rights adopted by Romaniaktaadneasure urged by the court is not
disproportionate against the prejudice caused.

Provisional actionsthat may be taken by the court consist eitherhi temporary
interdiction or cessation of such breach or in rnigkihe required steps to ensure the
preservation of evidence.

Provisional measures provided in article 255 Ci4ilde, provide for the exercise of
emergency procedures, in order to ensure the piarteaf the rights of non-patrimonial rights
more effective and faster, to special measuresitédr above that can be used the way
common law procedure.
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The conditions necessary for the exercise of suokigional measures are: i) the
making by the person who is adversely credible fptbat his governmental notification
necessary subject of illegal actions; ii) illicitteon to be present or imminent and iii) the
existence of the risk as the illicit action to cadsmage difficult to repair.

After fulfilling these requirements, the person wikadversely affected may request
the imposition of “especially” the following catewgs of provisional measures: banning non-
patrimonial rights violations, termination of th&#ringement, take the necessary measures to
ensure the conservation of samples. Thus, the Gsurtot held exclusively and only
imperative in these categories of provisional measuyou can take any kind of provisional
measures, in compliance with the conditions pravifte in article 255 of the Civil Code.

In case of prejudice caused by means specificaonttitten or audiovisual press, the
court cannot dispose the temporary cessation ofptkgudicial act if the prejudice is not
serious, the action is not clearly justified (itgermitted under the law or the international
conventions on human rights adopted by Romanialtaadneasure urged by the court is not
disproportionate against the prejudice caused.

These actions are settled according to the dispositconcerning the presidential
ordinance. If the request is filed before the atitin of the action on the merits, the decision
stipulating the temporary measure shall also seti#adline for the initiation of the action on
the merits, subject to the legal cessation of suelasure. Moreover, the claimant may be
forced by the curt to pay a caution if measuresriade likely to prejudice the opposite party.

Measures disposed by presidential ordinance ardingnfrom its pronouncement,
although temporary, and may cease only after thi@raon the merits is filed within the
deadline agreed by the court or if they are comtihas a result of the action on the merits
(if admitted). If the action on the merits is dissed as ungrounded, the claimant must repair
the prejudice caused at the request of the inttegsarty through the temporary measures
taken. However, if the claimant is not in breaclisayuilty of a minor breach, the court, in the
light of actual facts, may either refuse to binthiier to cover the claims of the opponent or
to ask for their reduction.

In demise of the holder of the non-patrimonial tjighe action for reinstatement of the
breached non-patrimonial right may be continuethitiated after the death of the prejudiced
person by the surviving spouse, by any of direlztirees of the deceased and by any of the
kindred up to the forth degree. The same may [fieedction to reinstate the integrity of the
deceased’s memory.

In France, legal seizure is by its seriousnessxaepional measure that the judge,
whether or not on the merits of the case or ungecial proceedings, shall only dictate in
case of emergency if the harm to one’s privatedippears to be “intolerable and causing a
prejudice that the subsequent compensation grémytétte trial judge cannot covef”

The French Press Law of 1881 stipulated only thbaity to seize four copies of the
challenged publication in order to preserve thel@vce, without considering such measure as
a punishment (article 51), while the option for ttigil liability under the common law,
specified in Article 9, provides much more protectito privacy through prevention or
stopping of the invasions of privacy and the lapg®el of measures available to the judge,
such as the order of publication seizure or formale, the order to remove or mask certain
portions of the text, to insert corrections, todothe parties to destroy books not rectified, to
reverse numbers or to publish the decision atéepandent’s expense.

As a measure established in the council chambearase of prejudice to one’s honor
or reputation, the person in question may addréss dourts either by following the

12TG| Paris, référé du 21.02.1970, JCP, 1970, 12986 TGI Paris, référé du 18 janvier 1996, ,Affaite Grand
Secret”, seizure of the book published by the pwmbkphysician of Francois Mitterrand, Légipresse 133,
1996, 11, 15.
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proceedings specified in Articles 808 and 809 af #rench Code of Civil Procedure
regarding the temporary ordinance or on the growidbe dispositions in Article 9 of the
Civil Code.

Such provisional measures are consistent with tispoditions of the European
convention for Human Rights as asserted in the yeagtice of the Strasbourg Court in
Leander versus Sweden on March 26, 1997 whereby Isudations are authorized by law,
as well as by legislative rules, with the view totect the reputation or the rights of the other,
provided such rules are available to the predietablkson of interest.

Conclusions

The rules governing institution extrapatrimonights are not in majority norms of the
substantial law, related to the specificities oé t@ivil Code, but also procedural norms
characteristics to the Civil Procedure Code, amdoin article 253-257, concerning the
procedure to protect the extrapatrimonial rights.

On the other side, many of the legal provisionshsas article 252 Civil Code, relative
to article 58 paragraph 1 of the Civil Code concegrthe values of “intrinsic human being,
such as life, health, physical and mental integrdignity (...)” seem rather normative
constructions of constitutional law, through whlalegulates the production of other rules.

Therefore, in consideration of all these new changwde in the extrapatrimonial
rights protection without a history of judicial ptece and doctrine, will lead the courts
dealing with a terrible battle in the interpretatiand proper application and probably, often
fragmented as to any beginning, the proportionadiinciple, endorsed and required by the
European Court for Human Rights in its large pcand guidance.
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Abstract

The study attempts to present an abnormality irRbmanian system of expertise.

I will pass in review the normative documents tiegulate the medical-legal expert’s
activity and those that organize the activity af fhdicial expert in medicine, ascertaining a
different way of approaching the two kinds of ekiper especially the criminal one, by the
bodies with judicial responsibilities. In the entlere are solutions advanced with a view to
normalizing the situation.

Key words: expertise, medical-legal expert, medical judicigbert

Introduction

Presently, the medical-legal survey is relativethte judicial bodies’ activity which,
thus, draws on the knowledge acquired by certagtigflists within the evidence process, the
medical-legal expertise being an important mearngrobation.

The activity of the medical-legal services in Romans regulated by Government
Ordinance no. 1/2000 including all the subsequergradlments and additions, being bound to
carry out the surveys in the terms of article b/ CPP (Criminal Procedure Code, that is in
first degree murder, psychiatric expertise and wtiennecropsy had not been carried out
although it was necessary. The activity of judidiethnical expert in the specialties of
pharmacology-medicine-dentistry is regulated by phavisions of Romaniain Government
Ordinance no. 2/2000 including all the subsequergralments and additions.

Regarding the legislative situation anterior to tBecision of the Romanian
Constitutional Court no. 143 of"5f October, 1999, we mention that according talarno.
120, paragraph (5) of the Criminal Procedure Cdtiue parties did not have the possibility to
ask the designation of a recommended expert, whddmyearticipate in the development of
expertise activities if the latter is carried oyt & medical-legal institute, by a criminal
expertise laboratory or any other specialty ingtitdPractically, in this situation, the criminal
prosecution body or the court of law would addrdssse institutions with a request for
expertise, without giving the opportunity to theratved or regarded parties to designate in
their turn another expert to participate to theeztipe development. By the Decision no. 143
of 5" of October, 1999, the Romanian Constitutional €aatuated that “the provisions of
the article no. 120, paragraph 5 of the Criminaldedure Code contravene to the provisions
of article no. 24, paragraph (1) of Constitutiomieh guarantees the right to defense”. In the
opinion of the Court, not giving to the parties ahxed in a criminal process the right to
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request for an expert recommended by them to gaatesto the expertise development when
this is about to be carried out by a specializesitution according to the law, unaccountably
restricts their right to defense.

Hereinafter, the Romanian Constitutional Court lagsertained that if the expert
recommended by the interested party does not jatecto the expertise development, the
nonparticipation cannot be corrected by its rightréquest ulterior explanations on the
expertise report or filling in the incomplete exjg or carrying out new expertise when, due
to the position taken by the party, the judiciatip@stimates that the expertise was not carried
out professionally and correctly. The Court hasedeined that “the provisions of the article
120, paragraph 5 in the Criminal Procedure Codeuam®nstitutional because they specify
that the provisions of the paragraphs 3 and 4ynmefgto the right of the parties to ask the
appointment and an expert each recommended by tiadma, would participate to the
expertise development, is not applicable in theasibn of the expertise specified in article
119, paragraph 2, and the parties will have tlghtrin all situations, disregarding the place
where the expertise would be carried out”.

In this context, we have to mention the fact that article 119 of Criminal Procedure
Code regulates the official experts’ situation &aaste to view it in correlation with the whole
“X Section — Expertise”. It enumerates the survefyexpertise that, according to the law, are
mandatory to be administered and who the officiglests are, establishing within the article
120, paragraph 3 and 4 that the parties have @i to ask themselves the appointment of a
recommended expert who would participate to theslbgment of the expertise. If, by the
time of the above mentioned decision of the Romaflanstitutional Court, these provisions
were applicable to any other surveys of expertisejgt the medical-legal, criminal ones or
those carried out by any specialized institutegeraft999, these provisions were applied
disregarding the kind of expertise required indhminal lawsuit.

To the same effect has the European Court of HuRights advised, which in the
case of Bonisch versus Austria, in tH&d May, 1985, had highlighted the fact that thekla
of balanced treatment within the lower Court is ithgult of the inequity between the view of
the expert suggested by the party and the offextpkert’s view.

As a result of the Romanian Constitutional Couctisien, the legislator took all the
necessary measures and, beside the abolition girthwsions of article no. 120, paragraph
(5) in the Criminal Procedure Code declared as mstdoitional, adopted a series of specific
detailed settlements by which he organized the wayhich the state authorities applied the
dispositions through the Constitutional Court diecis

As a consequence, the following normative documeete modified and completed:

1. those in the article 28, paragraph 1 of Goventin@rdinance no. 1/2000 regarding the
organization of the activity and operation of tegdl medicine institutions, by which it has
been stipulated that “the legal medicine institasiowith the service of a legal medicine
Superior Council, elaborate lists comprising expert different levels of competence, out of
whom the interested parties can request, with paynmroners or other specialists that
would attend the designated official experts, adiogy to the law, for certain medical-legal
activities;

2. those in article 18 of Government Ordinance2i8000 regarding organizing the activity
of the judicial and extrajudicial technique expsetiby which it has been specified that “the
interested party has the right to request thatdbabe person designated as expert, another
expert or specialist should participate in the fetto the expertise development, at their
expense, designated by the party, out of the caterfgeople specified in the article 11-14";
3. those in article 1, paragraph 2 of Governmertir@nce no. 75 of 24of August 2000
regarding the criminal experts’ authorization, biieh it has been specified that “(2) in the
development of the criminal expertise by the offi@xperts, experts appointed by the judicial
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bodies can also participate, at the request gbdnges and recommended by these, authorized
in the terms of the present ordinance”;

In this context, we stipulate the fact that thepdstions mentioned above were
modified in such a way that, during the developnarthe criminal expertise by the official
experts, experts designated by the judicial bodas also participate, at the request of the
parties and recommended by them. The problem is #tathe date of the Government
Ordinance no. 2/2000 issuance, there were notigldigperts in medicine, for this reason the
Romanian Constitutional Court decision should bdated because, after 2010 there were
only 3 judicial experts in medicine, and presettiigre are 6 on the Ministry of Justice list.

There has to be mentioned that there are more ensahces:

1. The expert in legal medicine is attested byMimastry of Health Ordinance at the proposal
of the Superior Council of legal medicine only aft the public sector (legal medicine
services, legal medicine institutes, etc.), thug eaisting any medical-legal expert
independent of the state hierarchy;

2. The judicial expert in medicine sits an examoragat the National Institute of Magistracy
and is authorized by the Ministry of Justice in Wieole medicine subject (the legal medicine
is a subject that is studied in the sixth yeahatWniversity);

3. The legal medicine is not called Judicial Medkcianymore, but the judicial expert in
medicine does not have in the criminal law any trighcomparison to the medical-legal
expert;

4. In the civil law, the judicial expert in medieims recognized as official expert by the courts
of justice;

5. According to the Government Ordinance no. 1/208@arding the organization and
operation of legal medicine services with all thdsequent amendments and additions, the
professors who teach legal medicine subject, whrolma other than coroners in the higher
education systems that are accredited and autloraze rightful members in the Superior
Council of legal medicine;

The present situation of developing the expertiseniRomania and the problems
the judicial system confronts with.

Out of the legislative framework applicable in timatters, there can be observed that
the Government Ordinances no. 1/2000 and no. 20,20@h all the subsequent amendments
and additions, create different conditions of opegathe expertise in such a way that the
medical-legal official experts would be visibly & higher position compared to the ones
recommended and requested by the parties or ti@gldnes in medicine, in such a way that
the situation in the expertise field in Romania hamained almost unchanged in the sense
that developing the medical-legal expertise comstst only the exclusive attribute of the legal
medicine Services and the legal medicine Instituteat are part of the public system,
respectively the National Institute of Legal Medeiwhich is ancillary to the Ministry of
Health.

This situation generated a series of critiques;eswnices claimed that, in the field of
the medical-legal expertise, with the exceptiontleé cases provided by art. 117 of the
criminal procedure code, there would be an excitysf the state, and this state of things
would injure the defense right of the litigants wivould lack the possibility to address to
other entities (laboratories) in order to perforomg independent judicial medical expertise.

Analyzing the above mentioned normative docume@sonsider that these findings
are, in their ensemble, justified and pertinenfystdering the fact that their related profile
institutes and services function in Romania onlyha public system. As a consequence, it
can be observed that a change of the presentisiiuan be accomplished only in a reform in
the field of the medical legal expertise versus riedical juridical expertise that will take
place at the level of the entire system, on thiefohg coordinates:
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a) the possibility of performing the juridical medi-medical legal expertise by the
universities, institutes, private laboratories ategether with those from the public system;
b) the harmonization of the procedures applicablethie official medical legal experts,
appointed by the juridical organizations, with tb@gpplicable to the juridical medical experts
recommended by the parties;

The need of the reformation of the juridical expertsystem in ensemble was
underlined also in the project “The Consolidationtlee Capacity of Juridical Expertise
(MATO6/RM/8/2)” that took place in the period Jampa October 2007, under aegis of The
Ministry of Justice from The Netherlands in parstep with The Ministry of Justice from
Romania. The main recommendations formulated bytiteh experts regarded:

- the fundamental reorganization of the systemuaflijcal expertise and establishing it on
new principles of organization and functioning;

- the unification and harmonizing of the procedupesvided in the normative document
regarding the juridical experts with normative doeunts that regularize the activity of the
experts which can be recommended by the partigsaddhis last category could participate
effectively in the technical activity of performinige medical legal expertise;

- the elimination of the state monopoly in perfanmithe expertise, by establishing some
mechanisms of evaluation and accreditation of spnvate medical legal/juridical institutes,

that could perform their activity in this field thway, so exclusive up to the present;

Another problem observed in practice, whereby thalical system is confronted, is
the long period of time of the penal proceduregshla regard, it was observed that the large
terms of performing the expertise could lead touhpustified continuation of the penal trial
period, with all the consequences that could cohibis.

This aspect is valid also for the other categorésexpertise. In conclusion,
considering all the above mentioned aspects, weeajgte as being causes that lead to the
delay of the trials the following:

1. the deficit of employees specialized on types)giertise from the public institutions and
their related profile laboratories;

2. the lack of the harmonized procedures betweenlggislation applicable to the official
medical legal experts and those recommended arsknHuy the parties, aspects that stop the
participation of the last professional categorythie effective performing of the expertise,
circumstance that could lead to many contestati@ugjests of clarification and performance
of new expertise and counter expertise;

3. some litigants are interested directly of theéageof the juridical trial, intending the
realization of the prescription terms, by repeatagliests for the applications of the medical
legal expertise to be admitted in the serviceegal medicine, that have a period of solving
relatively large, and the inducing, by repeatedegtipe and contrary points of view, of a state
of confusion regarding the state of things infef@dhe judgment. In the same time it can be
observed that the acceptance of the opinion thatstistem doesn’t have to be reformed,
accepting the promoting of a simple policy of extes supplementation of the number of
experts for some specialties is not a solutiontdube fact that;

4. some significant fluctuations could appear i flridical system in the way that,
depending on the economic and social criteria, stypes of expertise can be directly
influenced in the aspect of their dynamics and @ah;

5. from the technological point of view the medeiwill register important progress each
year and the implementation of some professionatimoous training programs will be
difficult to accomplish, on one side due to thet that such programs will be expensive from
the financial point of view and on the other sitle experts will be excessively loaded with
work, the terms of performing these works pressh@gn constantly, and they will not have
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the necessary time to be informed about the netwvoaued methods or procedures for their
field of expertise;

6. the interdisciplinary character of medicine @sdffinity with other field creates numerous
difficulties when the juridical organizations haweindividualize the problems that need to be
solved by technical expertise in the medicine otHeymedical legal expertise, both activities
being different types of the juridical expertise;

Their elimination in order to normalize the sitaatipresupposes, on the basis of our
appreciations, the adopting of some complex measarghe plans of recovery which are well
structured, and which can be made by initiating esseal reforms on the level of the entire
system of expertise from Romania.

In the absence of the global reform, the measuits watchlessly and inconsistent
character would only have a temporary effect, teeeptial causes that determine the
presented disfunctionalities cannot be eliminated.

The necessity and the objectives of the reform

Creating an adequate background where the actvigxpertise in the private system
could be performed, a background that could asth&euality of the works and respecting
the deontological principles agreed on the levdtwfopean structures of juridical expertise.

The main means of reforming the system is the meadibn of the present regulation
in the field, in the way of defining the notion déregulation of the condition of performing
the expertise, allowing the authorized independegerts to perform also medical legal
expertise in the penal trial.

Also, by giving up the exclusivity of performingelexpertise by official experts, it
aims to assure all procedural guarantees for theepdrom the penal trial, in the way that the
juridical reports of expertise will offer a highgegree of objectivity.

Conclusions

Precise measures of reform

In order to accomplish the reform of the preserdgteay of medical expertise, in
ensemble, it is necessary to take the followingsuess:
1. the liberalization of the activity of medicabld expertise by modifying the provisions of
the Government Ordinance no. 1/2000, with the @rrtodifications and additions, which
regulates this activity in the present;
2. the recognition of the juridical expert in made and in the penal trials, as the official
expert, by modifying the Government Ordinance nd20Q0 with the subsequent
modifications and additions;
3. founding some private laboratories of juridingdical and medical legal expertise where
the experts could develop their activity, either aghorized individuals in individual
laboratories, or as associates in laboratories dednas professional civil company with
limited liability and juridical person;
4. establishing some conditions of authorizing phieate laboratories of medical juridical
and medical legal expertise;
5. assuring the independence of the private laboest functioning in relation to the
authorities, in the conditions when they are cdedifthat they meet the International
standards of quality by an accreditation organiratecognized in the member states of the
European Union;
6. establishing some conditions of validity of #vepertise reports performed in the private
system;
7. establishing some criteria and conditions tl&t éxperts should meet in order to be
authorized, which would assure a guarantee of tmenpetence and integrity;
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8. establishing a maximum limit of the taxes thatuld be perceived in the public system
and in the private system so that the access dfitizens to this method of evidence would
not be closed by prohibitive costs;

9. establishing some rights and obligations foretkgerts from the public system, that would
assure their stability in this system avoiding itmeigration to the private system;

10. assuring a high level of professional trainmigthe experts by including them in

programs of continuous professional training anttsaning those who do not participate to
them.
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Abstract

This study examines the concept of liability, andeom a social perspective, whether
we relate to civil liability as an essential forrhrmanifestation of essential legal liability. The
civil liability is not a creation of the law, but finds the values that it defends in the social
normativity, as the law emerged along with the styci
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Introduction

It is undeniable that the liability exceeds the ldamain, it belongs and it claims
intrinsically the social sphere, by its very natutbus referring to the social liability. The
scientific concerns to theorize and to deepen tmeept of social liability are recorded at the
level of various social sciences, which places dternal “homo sapiens” in the center of
theories. Whether we present from the perspecfitkeophilosopher, sociologist researcher
or politician, or we approach the issue from theiedl and moral, legal or economic point of
view, the concept of social liability is circumdmd to human existence. And because the law
appeared along with the society, the first attengbisuman cohabitation have generated also
the first manifestations loaded with legal subse&an®©ne of the forms of legal liability, the
civil one, claims intrinsically the social origicontributing by the nature of its principles to
the protection of the subjective rights of the pers

The Social Liability and its Forms of Manifestation

The man, a social being, participates within theiletg with his whole mechanism of
experiences and concerns, he relates permanendlycammon language with the rest of his
peers, in an open and reversible mechanism in whieh society, in turn, becomes “an
educator of human reasohTherefore, the human relations are establishedrapttmented
in accordance with certain rules (whatever theitureg seen as existential landmarks),
established or predetermirfda the integrating collectivity, thus by the sdgie

The conduct of an individual, as Nicolae Popa noewtil, can be described as a
“pragmatic sequence of attitudes, active or passgeexecutions of certain operations or
programs and as expectations or abstentions irr etrimstances.>” We conclude that,
depending on the diversity of human activity, itdems also the scope of behavior rules

! Alain Supiot,Homo Juridicus. Eseu despre fuacantropologici a dreptului Translated by &ilina Teodora
Burga and Dorin Rg “Rosetti Educaional” Publishing House, Bucharest, 2005, p. 11.

? Ibidem.The same author identifies in his work the souafdaw by acceding to the “homo juridicus”, namely
the law and the contract, justified by what we @lpéiged to respect and to what we oblige oursethiesugh a
free agreement of will. Legally, these sourcesdpase within the principlegpacta sunt servandahat is the
principle of contractual freedom.

* Nicolae Popa, Dimensiuni ale conduitei umane. Perspettpraxiologici. In ,Conduiti, normesi valori”
Bucharest, “Politia” Publishing House, 1986, p. 19.
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problematic, rules that differ, depending on theurex and their content: moral, ethical,
religious, legal, economic, political rules, &t€he scope of social liability covers therefore a
wide range of manifestation such as: moral, ethitgal, political, economic, religious
liability, etc. With a wide range of manifestatidhge social liability diversifies in relation to
the nature and the content of the norms which gwvigrand obviously they can coexist. For
example, different forms of social and moral ligpican sometimes be merged into the legal
one or vice versa. While the legal norm relateth&social individual, a member of a group,
which can compel behavioral reactions, the norrmofal liability comes from within him,
targeting the self-conscious individual.

Whether we are refer to humans as physical, bicédgspiritual entity (all such rules
are viewed cumulatively, they do not exclude thdwes or aslegal entity, the man
identifies in this global social horizon with a potion of a permanent mechanism of
interaction at all levels, aiming at the satisfactiof some interests, within the social
normativity’ limits. This normative dimension requires a beheali model to meet certain
social values.

Our intention is not to exhaustively analyze thgoraroblem of social normativity in
relation to the individual and his behavior, whictainly is required to the philosophical,
psychological, sociological domdirHowever, the subject submitted to the researghimes
a substantive approach to the problem. So why donesd these limits of the social
normativism?

Human behavior, in full compliance with the prideipf freedom, can overcome by
certain manifestation what the social norms havposed, without finding a correspondent
within these norms that balance the social ordér.Edbag states that, in case of violation or
breach thereof, it shall trigger “certain sociahagons” for rejecting the behavior of the
person who has deflected from the norm. And thusthie case of deviation or non-
compliance, it intervenes as a remedy to socidliliim® We can say therefore that the
liability (social) becomes a compulsory referenzedcial order.

Defining and assessing the types of actions andwets in the society, the law and
the legal normativity have mandatory features, lbstaing what must do the individuals
engaged in specific social actions, what they canod what it is prohibited. Any norm
involves both its acceptance and compliance byé#ople.

The social norms also contain rules for the behagfoindividuals, describing and
detailing the ways in which the values should bebedied in legitimate and socially
acceptable behaviors. The option of a person tosd#hto conduct an activity, assuming as an
effect a particular conduct, involving the debuhtdking up his social responsibility. But the

* Popescu, Adanileoria dreptului Bucharest, “Editura Fundai Romania de Maine” Publishing House, 1999,
p. 173.

> Mircea Djuvara,Teoria general a dreptului. Drept ra@onal, izvoaresi drept pozitiy All Publishing House,
1995, pp. 135-137. The author identifies only thenhn person as participant within the social refeti “it can
only conceive a legal relationship among people”.

® The specialized literature specific to the gentitabry of law domain ruled unanimously on the sdbwtion

of social activity normativity, i.e. a set of nornminciples, social rules. For a general overvigthe issues,
see Gheorghe BokoTeoria generat a statuluisi dreptului “Editura Didacti@ si Pedagogig” Publishing
House, Bucharest, 1983, pp. 260-262; Nicolae Pbphail-Constantinescu Eremi&gimona CristeaTeoria
generafi a dreptuluj Edtia a 2-a, All Beck Publishing House, Bucharest, 200p. 287-288; Andrei Sida,
Teoria generatl a dreptuluj Vasile Gold§ University Press, Arad, 2004, pp. 190-191; Adarpd3gu,op. cit,
pp. 173-174.

" As samples of normative thinking, we may give so®mratic assertions as: “we must not do harm”, and
efforts to answer questions such as: “what is righiat is moral, what is required to do / not do?”

8 “Social liability involves the social sanction tfe attitude chosen by the individual in casesisérépancy
between its behavior and the stated social nor8ee’George Bopop. cit.,p. 261.
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human activity presupposes a variety of dimensiofsnanifestations that are not in their
integrity, subsumed to the regulations of the dowams to which we referred earlier.

By an extension on this interpretative approacle #wocial normativism leaves
sometimes at hand to individuals to procure thein conduct in the establishment of certain
social relationy in which case there is no overlapping of the irafiee will of the society of
the individual. In this situation, the individuab$ at his disposal, along with those of
legitimate behaviors, also a freedom space of th@ice of their behavio® But in this
respect, their manifestation dictated by the ppleciof freedom is subordinated to social
consciousness, so that the freedom and the lpbidgcome two complementary and
inseparable concepts. The conclusion: man is notsawous and free unless he is
responsibl&; and vice-versa.

In many research papers in the field of law thetrg,authors claim the same point of
view: the liability is pointless if the individualoes not have free will, the freedom of
choosing from many variants of behavior. Freedomhafice is a real prerequisite for social
liability, a liability which requires a conscioudtitude, reflected by a private or public
behavior that reflects the awareness of this atité

But what would happen if freedom would not be colted by the effect of the social
norms? Some voices argue the occurrence of thalstisasters, even anarchy, while other
more pragmatic researchers analyzed the sourggslbénd penalty, when a pre-existent rule
is violated, referring to all types of sanctionsoral, legal and civic. In contrast, a normal
social attitude of the individual reinforces thdidiein the available individual freedom. In
this case, the role play between liability-libegiyes birth to an ethics of the human behavior.

We may retain the definition of social liability bBging that special social relationship
established between the individual and the soctéty,act or the conduct of the individual
being surrounded by the society in the limits afsorights, freedoms, duties, prerogatives
established by the rules, principles or valueshat society and whose failure attracts one or
other forms of social sanctiofs.

The Specifics of Civil Liability as Aspect of SocibLiability

The social liability in relation to other forms bbility forms translates through the
relationship between gender and species. One stthderived forms is represented by the
legal liability, “the cornerstoné” of all social liability.

The man was forced to think and act legally, a cahdymbolically represented in
Latin ubi societas, ibi juscreating the corpora of the legal notfisy which he organized his

° We refer to the legal relationships of private lgowerned by the norms, especially in the contelatomain.

1 Andrei Sidaop. cit, p. 233.

1 Yvonne Lambert-Faivrd,’ Ethique de la responsabilitén RTDC no. 1/1998, p. 2 apud Constantin Teleag
Armonizarea legislativ cu dreptul comunitar in domeniul dreptului civ@azul @spunderii pentru produse
defectuoaseRosetti Publishing House, Bucharest, 2004, p. 22.

2 The same opinion is shared by the author NicolegaPwho believes that the social action is theatir
liability framework and that freedom is a fundanamondition of liability. “The social liability czurs while the
individual deliberately chooses a variant of sobithavior, it implies autonomy regarding the chaités social
action”. In this regard, see Nicol&opaop. cit, p. 198. Also see Dmitrii Baltagd@goria wspunderii juridice:
aspecte doctrinare, metodologigepractice Tez de doctor habilitat in drept, Gmau, 2008, p. 32.

'3 Andrei Sidaop. cit, p. 234.

4 Liviu Pop, Drept civil roman. Teoria generdla obligaiilor, Lumina Lex Publishing House, Bucharest, 1998,
p. 163. The metaphorical formulation of the auttievelops on a legal level an overwhelming reatitg: social
activity, at the size of the one which develops adays, requires optimal and legal coordination loaigation
of rules of law with the individual's behavioraténtions, accompanied by the related restraints.

!> The legal norm is defined as a rule of generapemonal and mandatory, repeatable conduct, idsyete
state power, accomplished, if necessary, by theco@mepower of the state. See, Gheorghe MiRahdamentele
dreptului I-11, All Beck Publishing House, Bucharest, 20@®, 290-291.
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own needs. The social order is maintained by comating these principles, norms, rufes
resulting in a complex legal normativity, the rdé law. In this context, it is natural the
question what is specific to legal liability?

In one referential approach to the meaning of ltaility term in theDicrionarul
explicativ al limbii roman&explanatory Dictionary of the Romanian Languate notion of
liability* is defined asthe fact of answering; the obligation to answethe performance of
an action, task, etc., liability, and in the legs#nse — the resulting consequence from the
failure of a legal obligation. To answer is to becauntable, to be responsible, to vouch for
someoné!®

The French dictionarye Robertindicates the polysemy of which enjoys the term
submitted to the discussionl.” The obligation of ministers to resign when tbgal power
grants the lack of confidence vote; 2. The oblmyatio repair the damage caused by his own
fault or (in some cases) the one provided by lawnt@llectual or moral obligation to repair
the prejudice by the execution of the duty, obiagtcontract”*®

Since the rules of judicial conduct have differeatures, it also emerges the form of
civil liability, which is represented by a fundantancategory, a complex institution of civil
law. In this sense, from the economy of past degjislation, but also from the current one,
which do not explicitly define this institution, weay specify that the civil liability represents
a form of legal liability, which consists of a conigory legal relation, according to which a
person has a duty to repair the unjust prejudifersd by another persdf.

In addition to the civil liability qualification as form of legal liability, we should
mention that the civil liability also representsegal institution that includes all the rules of
law governing the obligation of persons to repaie damages caused by the breach of
contractual provisions or by the extra-contractaats.

Regarding the importance of civil liability as arrfo of social liability we retain the
practical utility of civil liability which, havingas aim the repairing of any prejudice caused to
a person, there are grafted sometimes other forfniability which accompanies or
complements them in order to restore the ordeawf Regardless of its nature, conflicting or
contractual, the civil liability, through its funons, principles and conditions, aims at the
restoration of the rule of law. This assertionrigeteven if the civil action, which has as
finality the repairing of the prejudice, it is nstarted ex-officio, as in the case of criminal
liability, but at the demand of the complainantisTaspect claimed to private law does not
outline the idea that in the event of such prejeduaf civil nature), the society would not be
interested in repairing it. The degree of guilttbé offender is submitted also to a social
odium. The victim reports this injustice, addregdio those in the position to investigate. The
arguments are supported also by the fact thatittienvis not the one who sanctions the illicit
act of the offender, but the society still, by 8tate bodies entrusted with this role. Also, the
coercive force is still the prerogative of thosgstentities? In this case we are analyzing the
classical concept of a repairing liability.

16 All these current normative rules in a state €im the positive law.

" Comes from the Latin wonagspondere.

18 =+ Dic tionarul Explicativ al Limbii Romane, ei# revizuti si adiugiti, “Univers Enciclopedic Gold”
Publishing House, Bucharest, 2009, p. 918.

' Robert, P.Dictionnaire alphabétique francais@aris, 1980, p. 880. Micsionarul explicativ Oxfords stated:
“1. Being responsible means doing something withomimg forced or without advising someone, 2. Tdut for
which a person is liable is called obligation”.

20 sache NeculaescReflegii privind fundamentul gspunderii civile delictualén Dreptul nr. 11/2006, p. 41.
L For a comprehensive view of this issue, see Eagéarmen Verde Rispunderea juridié. Relaia dintre
raspunderea civil delictuaki si raspunderea pena) “Universul Juridic” Publishing House, Bucharezd11, pp.
75-78.
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The evolution of society characterized by resizthg activities and relationships
between individuals highlighted lately the supetjorof the preventive function of the
liability?®>, comparing to the classical repairing functioneTprecautionary legal principle
derives and it is based on social consideration$ attitudes: it has as objective the
prevention, reduction, or even avoiding potentisks to human life and health, and also for
the environment® Hence the contribution of civil legal liability ithe prevention and
discipline of contractual and extra-contractualldagal relations, that is it permanently arises
in human consciousness the idea to act with careglisturbing or damaging the interests of
others.

Conclusions

According to the above we deduce that every indiaichas a "debt" to the society by
which it affirms as legal personality, increasinglynamic by the chosen social conduct. It
should be mentioned that it is excluded for eadhvidual to meet its own system of rules
that could be applied individually. Thus, we comsithat a certain content prescribed by a
rule applies to all individuals formed in definednemunities, retaining the general featdre
and the repeatability of social normative dimensibhe civil liability through its functions
and its finality accompanies and supports the agweént of social life, contributing to the
protection of subjective rights of individuals.
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Abstract

This paper presents the events preceding the msétad@nt of the North Atlantic
Alliance and the role played by every internatiopaiver in its accomplishment. There is
also presented a chronology of international factd factors taht led and influenced this
major world treaty.
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Introduction

Certainly, the statements of the victorious powgsfomising leaders met the hopes of
the people for peace, security, cooperation an@ gioclaimed the United Nations Charter
Preamble.

Paradoxically, the noble goals to crush the aggoessunified the great powers
which made an alliance that was strong (in whiclstem democracies had fought with
great power with the Communist totalitarian regime)

Unfortunately, this unit could not have continuitygecause, before the end of the
antifascist war between the West and the Soviebruserious differences and disagreements
appeared.

The way in which the Russians have fulfilled tmeilitary obligations has made the
West look with confidence to them, as true friends.

1.1 End of World War Il

End of the Second World War on 8 and 9 May 1945 ¢fume units and Romanian
including Austria and Czechoslovakia until 12 Maygant the victory of the Great Coalition
(the given name): U.S., USSR, England and UnitetibNg against the Axis powers.

There should not be overlooked that the capitulatbthe Third Reich also counted
France among the winners of the signatories.
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Also, in the Pacific and Asia regions, the greatflagration ended on September 2nd
with the Japanese surrender to the U.S., ChindaRdgnd the USSR.

Yalta myth has developed that, somehow or otheosBeelt and Churchill gave Stalin
Eastern Europe.

In the Yalta agreements, it was agreed that paogleese countries should decide their
own government through free elections.

Stalin, the Soviet political leader believed thag¢ Red Army would be accepted as a
liberating army.

Kremlin leaders have been very affected when thsgotgtered that the red army was
regarded by the Polish, Romanian and others as amwasion force.

According to the Westerners, Stalin hoped to rdhehAtlantic, this being one of the
reasons for not having fulfilled the Yalta agreeitsen

One more reason which led the Soviets to believkig was the existence of the strong
communist parties in France and lItaly.

In these circumstances, the Communist leaders edetlcountries have reported to
Moscow that they could take power, which is possiiflithe U.S. had not helped to rebuild
Western Europe.

General Marshall, Army Chief of Staff of the U.$or example, in a telegram on
September 9th 1944, acknowledges Harry Hopkinsgltieest adviser and influential foreign
policy of President Roosevelt that the relationthwhe Soviets, now when the end of the war
could be seen, took a surprising obvious turn eiitethe last two months.

1.2 Truman Doctrine

There should also be shown the role of Presidamin@n and the Republican senator in
Michigan, Vandenberg, who was chairman of the gor&elations Committee.

Actions taken have included aid to Greece which walsjected to the communist
attack, and Turkey that was threatened in thabgderi

The Foreign Minister and the Prime Minister of Befg, the future NATO General
Secretary, Paul Henri Speak, assessing the Soas#tigns in the war, said that: "One great
power is out of the war by conquering other teri@®, an this power is the Soviet Union".

During the Second World War, with its policy, Stahad managed to annex Estonia,
Latvia, Lithuania, parts of Finland, Romania, PdlaGzechoslovakia, a total of 500 000 km2
with a population of over 23 million inhabitants.

After the victory over the Third Reich, this expamshas been strengthened by the
establishment of the zone of influence and controhlbania, Bulgaria, Romania, Poland,
Czechoslovakia, Hungary, and East Germany, whereyden 1945 - 1948 the pro-Soviet
governments and Communist regimes were installed.

During the Yalta Conference, Churchill praisedthist “Marshal Stalin's life is the most
precious for the hopes and hearts of all”.

Also in the spring of 1945, in the House of Commahsg British Prime Minister and
Tory leader gave a blank check to the USSR, dedafi know of no other government to
better fulfill its obligations than the governmeaftSoviet Russia”.

After the sudden death of President Rooseveltndve U.S. chief executive, Harry S.
Truman asked Harry Hopkins to go to Moscow to discwith Stalin the new guidelines of
the White House dweller and to clarify many roughsappeared between allies.

Although health was very grave, he went to the &owapital, where he had several
hours of talks with Stalin.

In the two weeks he exposed Stalin's new admitistrathe hopes and determination
to go forward under the Yalta agreements, the $d deawn new postwar policy towards

! NATO-Partnership and Cooperation Handbook, Ofit¢he NATO Information and Press, Brussels, Nemira
Publishing House, Bucharest, 1997, p. 7.
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cooperation and trust, clearly indicating a senésJ.S. grievances for Soviet actions and
attitudes including what happened in Romania byH&tru Groza's government imposed in
March 1945. Stalin recalled that the U.S. attittolsard the Soviet Union has cooled long
after Hitler's defeat, alluding to the huge Sowigman sacrifices.

By the politico-diplomatic solutions found and thstablished arrangements, Hopkins's
visit to Moscow was assessed as a success, thoogle immediately reappeared new
grounds and sources of tension.

By the views expressed by Stalin and the Sovietgigion to the Conference of Heads
of State and government of the three great powePotsdam in July-August 1945, just six
months after the Yalta Conference, they let thei@dynion see clearly what was intended.

If the argument on its security interests in PoJaRdmania, Czechoslovakia, Bulgaria
and Germany were seen as explanations of Anglo-®arerpostwar Soviet policy, its
applications to include Communists in the Greekegoment, the Soviet interests in Tangier
and Libya as the desire to annex the two provimdeburkey and to control the Black Sea
straits, have been taken as warning signals to\ibet.

It was clear that substantial changes had begudisiategrate the alliance and the
political atmosphere.

It must be remembered that the overall politicathate in the West was very supportive
and friendly with Stalin and the Soviet Union.

The Potsdam Conference, which will be in effecth@ligh the few common decisions
taken by Heads of Governments of the three greater®), was rather a meeting of the
disagreements than one of the agreentents.

This confrontation will be considered as a firsinpan the early Cold War history.

The World War Il -the influential diplomat, DepuBecretary of State, a member of the
circle of political analysis of the interwar yeansRiga, Joseph Grew, wrote that there was a
transfer from totalitarian dictatorship and the powaf Germany and Japan to the Soviet
Russia.

The awakening of the West was a gradual procedsthmy were puzzled at first by
what was happening around them.

America was certainly unprepared for a political wacking the experience and tools -
a famous analyst, Walter Laqueur, writes. He padirttet that "the West was essentially in a
defensive posture - it had few means to cope Viéhdynamic and aggressive Soviet policy
and the communist parties.

Awakening the West, which was really the way toatgethe North Atlantic Alliance,
included a number of challenges in the Soviet amly @ost-war Western countermeasures. It
included, however, the major political events thave forged a conception and gave birth to
a project.

Such events were: the one on 6 March 1945 in Ran&turchill's speech in Fulton,
George Marshall's proposals, the study by Georg€eRan, the famous American diplomat
who served in Moscow as head of diplomacy.

The Truman Doctrine, practically a political stasrhsubmitted on 12 March 1947 by
the U.S. President, stated that any direct or @ntliaggression which threatened U.S. peace
also involved U.S. security.

2 Andre Fontaine - History of the Cold War, MilitaBublishing House, Bucharest, 1992, p. 29.

® NATO-Partnership and Cooperation Handbook, Oftit¢he NATO Information and Press, Brussels, Nemira
Publishing House, Bucharest, 1997, p. 10.

* NATO-Partnership and Cooperation Handbook, Oftitéhe NATO Information and Press, Brussels, Nemira
Publishing House, Bucharest, 1997, p. 14.
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As for the above statement, it appears to be anotigortant moment in which a large
confrontation with the USSR began, a confrontatidrich appeared in the history for the
next four decades as the Cold War.

At the Potsdam Conference (July 17 to August 25)%*esident Truman attacked in
force, protesting that the Yalta agreements weteaspected for Romania and Bulgaria.

Between 1945 - 1947, the Americans had alreadgdntred in the European economy
14 billion U.S. dollars through international orgaations or through bilateral agreements.

But instead of improving the economic situationEairope - especially the agricultural
and financial - it became worse.

1.3 The Marshall Plan

After the arrival of General George C. Marshalllzs head of the State Department in
January 1947, “impoundment policy” began to takapgh

On 5 June 1947, the Secretary of State officialynched the U.S. plan to help Europe.
In that day at Harvard, he announced the EuropeaocoWwry Programme (European
Recovery Program - ERP). Their policy was not deda@gainst a country and a doctrine but
against hunger, desperation and chaos.

Its purpose had to be the revival in the world ecoyn that would operate to allow the
emergence of political and social conditions in ahhfree institutions could exist. The aid
came in the form of grants (85%) and long-term $og5%).

For the European countries which could accept thatas a huge incentive. Here is a
statistic of the amounts - in dollars - which weeeeived in April 1948 (when Congress
passed a law) by June 1952: United Kingdom - 388fbn, France - 2.7 billion, Italy -
1.508 billion, Germany - 1.4 billion; Netherlands1:083 billion, Greece - 708 million,
Austria - 677 million, Belgium and Luxembourg - 5858illion, Denmark - 273 million,
Norway - 255 million, Turkey - 225 million, Ireland147 million, Sweden - 107 million,
Portugal - 51 million, Iceland - 29 million.

The Russian historian, Mikhail Narinski, based @ fesearch in the Soviet archives,
says that Moscow has reacted hastily and disordedynouncing the Marshall Plan.

After the Paris Conference (June 29-July 2, 19#hé) great wartime alliance ended and
installed in its place a policy of confrontation.

On 11 July 1947, representatives of Austria, BefgiDenmark, Switzerland, Greece,
Iceland, Ireland, Italy, Luxembourg, Norway, Netheds, Portugal, Sweden, Turkey,
together with the originators, France and Britanet in Paris.

The next day, the European Economic Cooperationiitee was created, whose role
was to provide U.S. government information abousougces and needs of the 16
participating countries, and to forecast for thetrieur years.

In September 1947, Stalin, who was on the offensiveated the Cominform, the new
coordinating body of the communist parties.On thisasion, on 5 October 1947, Andrei
Jalanov resumed from the point of view of Moscownran's idea stated on March 12: “in
the world two camps have been formed, on one sideahti-democratic imperialist camp
whose main role is to establish global dominancéhef American imperialism, and on the
other hand, the anti-imperialist and democratic gawhose main goal is to dig imperialism,
strengthen democracy and liquidate the remnarfesofsm”®

However, a positive solution of the relations betwehe USSR and the great powers
was tried.

1.4 First steps towards the emergence of the North Atfetic Pact

®> Andre Fontaine - History of the Cold War, MilitaBublishing House, Bucharest, 1992, p. 42.
® The North Atlantic Treaty, Washingtori" 4f April 1949, p. 12.
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In December 1947, the U.S. Conference of the Fordignisters of Great Britain,
France and the USSR in London, ended in failuréha collaboration of the four great
powers.

A milestone occurred on March 12, when importastudssions initiated on April 16,
1948 between George C. Marshall and the SecrefeéByate Robert M. Lovett, together with
Senator Vandenberg and Connolly, about safety sssuie North Atlantic.

In agreement with the State Department, Senatod®arerg had prepared a resolution
that recommended U.S. association based on a tgiwstal process, with such regional
arrangements based on collective and mutual helgantinuous and effective self-help.

It also recommended that the U.S. government's gbauld be to contribute to
peacekeeping, clearly stating their determinationekercise the right of individual or
collective self-defense, that Article 51 (in theitdd Nations Charter), where there would be
an attack that would threaten national security.

On 17 March 1948 in Brussels, representatives dfig®, France, Luxembourg, the
Netherlands and the United Kingdom of Great Britaigned a common defense treaty,
pledging to strengthen economic and cultural ttesresist the danégers of ideological,
political and military, which could become a dirélateat to the signatoriées.

On 11 April 1948, General George C. Marshall ancr&ary of State Robert M. Lovett
initiated discussions with Senator Vandenberg aadnGlly on security issues in the North
Atlantic.

On 16 April 1948, representatives of 16 countrieg anilitary commanders of the
Western occupation zones in Germany have initistted document that gave birth to the
Organisation for European Economic Cooperation (BEC

U.S. Senate adopted on June 11, 1948 a resoluiarcating the right of individual or
collective self-defense, where an attack might otecat would threaten national security.

From a legal perspective, the way was open foetitablishment of the alliance, which
was continued by the meeting held on 6 July 1948Mashington between the State
Department representatives and the ambassadoranafd@ and Western European countries
which signed the Brussels Tredty.

On 25 January 1949, in response, the Council fortulsluEconomic Assistance
(CMEA), with the participation of Bulgaria, Czechmgkia, Poland, Romania, Hungary, led
by the USSR was created.

In February 1950 Albania also joined, in Septenit#50, the GDR and in July 1961,
Mongolia. A spectacular series of events occurretiveen 1947 and 1949 which rushed
things. Among these there were direct threats agdire sovereignty of Norway, Greece,
Turkey and other allies in Western Europe, theesasdtack in June 1948 in Czechoslovakia,
the illegal blockade of Berlin, which began in Agmf that year.

There followed negotiations between the signatasfabe Treaty of Brussels, Belgium,
France, Luxembourg, the Netherlands and Britaithenone hand, the United States, Canada
and Denmark, Iceland, Italy, Norway, Portugal witite aim of creating a single North
Atlantic

The Allianceé® based on security guarantees and mutual commisntiveen Europe
and North America.

" United Nations Charter, San Francisco, 26th o&JLg45, p. 1.0

8 Andre Fontaine - History of the Cold War, MilitaBublishing House, Bucharest, 1992, p. 51.

° Defense and security strategies of NATO and the &Uhe Eastern Border, Carol | National Defense
University Press, Bucharest, 2006, p. 94.

19 paul Robinson — Dictionary of International SetyytCA Publishing House, Cluj-Napoca, 2010, p. 49.
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On 4 April 1949, a ceremony has established thehNAtlantic Organization, after
signing the Washington Treaty, which establishedommmon security system based on a
partnership between the 12 signatory countries.
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Abstract

The punishment — measure of compulsion and me@naafucation for the convict — it
has to meet certain qualities in order to achiggegoals in an actual and efficient way. Thus,
the punishment has to be right, it has to be adalptanflictive and moralizing, it mustn’t
offend the good manners, it has to be equal fopatsons and it has to be remissible and
repairable.

Keywords: quality; right; adaptable enforceableremissible

Introduction

The punishment’s finality — the constraint, thedueeation and the prevention — it can
be realised only if the punishment fulfills certgumalities; these qualities refer to the abstract
punishment as it's provided within the law and tldey’t refer to the concrete punishment
which is inflicted by the judge.

Consequently, the qualities which the punishmesttbacontain are as it follows: it
has to be right; it has to be adaptable; it had®inflictive and moralizing; it mustn’t offend
the good manners; it has to be equal for everydriggs to be remissible and repairable.

The punishment has to meet certain qualities ierotal achieve its goals in an actual
and efficient way These qualities are estimated by consideringabistract punishment as it
is provided by law and not by considering the cetepunishment that the judge enforces,
because in the last case, the efficiency of thaspument depends on the mode in which the
judge enforces the legal punishment to the con@ittiation and it does not depend on the
punishment’s qualities that are stipulated by law.

In order to realise its goal, the punishment: labd right, adaptable, inflictive and
moralizing; it mustn't offend the good manners;hds to be equal for all; it has to be
remissible and repairable.

There are also other requirements which are usaaltied to those mentioned above
as those that refer to the necessity that the poraat has to be certain; it has to be public and
others. But, these conditions refer to the punistiirmenode of enforcement and they do not
refer to the punishment in itself, thus they aresutomitted to the present analysis.

A. The punishment has to be right

1. One of the principal requirements of the punishtirefers to the fact that it has to
be right, that is to say the punishment has toespond to the gravity of the committed

V. Dongoroz Drept penal (Tratat)Institutul de Arte Grafice Publishing House, Banst, 1939, p. 586.
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offence. “The justice, especially consists in thet that the punishment has to be equal to the
offence”, as Bodin said.

In the common language it is said that a punishngeonhjust when the judges have
punished an innocent person or when they have to@esevere or too clement with the guilty
person. But, the requirement we talk about, it $akéo consideration the mode in which the
legislator has provided it in the penal law andoatke fact whether the punishment
corresponds to the idea of jusficEhe idea of justice has permanently evolved arfdrifrom
having an unaltered content. Thus, it was said gttbd reason that the entire history of the
penal law is nothing else but the history of th@ipbment which has followed step by step
the evolution of the idea of justice. In the oldvland in the classical doctrine, it was
promoted the idea that a punishment is right wkisrproportionate to the committed offence
and consequently when it's proportionate with théhar’s guilt. This fact would mean the
identification of the requirement that the punisiinkas to be right with the condition of
proportionality. Actually, the justice is not ordysimple requirement of the punishment, but it
is the resultant of all qualities that a punishieag to contain.

2. In the modern conception, a punishment is riiigt of all, when it is necessary,
that is to say when the legislator is obliged tworeto it. The legislator does not incriminate
by chance, but it incriminates only those deedsclwineach a certain degree of social danger
that justifies the intervention of the penal lawdathe infliction of a punishment.
Consequently, the legislator's will expressed ie tagal frame of the incrimination norm
justifies by the social dangerous character ofrtbeminated deed; if the concrete deed didn’t
present the level of social danger that justifles énforcement of a sanction, the punishment
provided by the legislator it wouldn’t be necessand it would be considered unjust.

In the Romanian penal legislation, the matter efdisproportion between the generic
social danger and the concrete social danger itdais solution within the legal provisions of
article 18 combined with article 91 of the Penal Code. Thtithe concrete deed doesn't
present the social danger of an offence, it dogspitesent an offence and as a consequence it
is not sanctionned with a punishment. In otherdiagjions, the lack of concrete social danger
of the deed it led to various regulations. Thus, American Penal Code and the French new
Penal Code contain provisions according to whickuich cases, a punishment is not infliéted
(therefore, the lack of social danger is a causeaf-punishing and it's not a cause of
inexistence of the offence).

This means that when the legislator copes witHl@it fact and it has to react against
it, it firstly has to examine if an extrapenal s@me isn’t enough and only in the case when
the intervention of the penal sanction (any othamction is inefficient) is necessary, the
punishment provided by law would be just.

The unjustness of the punishment represents thatinagof law; a law which
distinguishes by the unjustness of its sanctioaspnly it cannot serve for the public interest,
but also it would be the strongest source of agtagjainst the respective orter

2 TonissenHistoire du droit criminel p. I, Bruxelles, 1869, p. 11.

® The American Penal Code (article 2.12) provides tthe court can give up the trial if consideratttaking

into consideration the imputed conduct and theuorstances of the case, then the doer’'s manifestatiplaced
within the limits of tolerance which are traditidlyaadmitted and it doesn’t infringe the goal pwduby the

legislator”; the French new Penal Code (article8-38, 132-59) states the court’s possibility tosfiénse the
defendant from any punishment if it results that feeducation has been achieved”; in the same thay,
German Penal Code (8 60) provides the possibhiy fthe court has to give up the infliction of thenishment
which doesn’t exceed one year of prison when tmseguences of the committed deed affected the dizf¢m

such a large extent so that the pronouncemensehftence would seem as useless”.

V. Dongoroz Tratat, op. cit., p. 586.
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3. The punishment mustn’t be either too sever@orctement, but it has to represent
the equivalent of the social danger of the comuhitifence. The study of the punishment’s
history points out many cases of omission of tlggirements regarding the justness and the
proportionality. Thus, for instance, the Egyptiaawl! in the days of Pharaoh Menes
(approximately 5000 years before Christ) stateddiath penalty for any offengeManu —
the ancient legislator in India, similarly estabésl merciless punishments provided in
Manava — Dharma — Sastra; “the Indian penal laseiere and the punishments are cruel
enough”, said Eschbathn the Hammurabi’'s ancient legislation, the phnmgnts were too
very severe and the death penalty was inflictedHermajority of the offences. Concerning
the Greek people, the Dracon’s laws are famoughieir severity, as the same punishment
(the death) was inflicted both to serious offenaed to slight offencésin Rome, according
to the Law of the XII tableater familiashad the power over life and death and the debtor
who was bad payer could be sold and killed by heslitors; Emperor Nero made lamps from
the convicts’ bodies and he smeared them with biglckhe guilty slaves were given as food
to “murene”. In the Middle Age and even in the modern time, punishments continued to
be very severe. In France, many of the committddnoés were punished by the death
penalty.

In the Romanian Countries, the severity of the glumients was as great as in the
Occident. There are known the draconic punishmiefitsted during the X' century; Vlad
the Impaler, the voivode of Wallachia punished witle death penalty even the slightest
offences. In the Pravila of Matei Basarab and \éasilipu, there can be found too some
punishments very sevére

After thousands of years of barbarian severitytha new times the punishments
gradually became ridiculous because of their inelubg, thus the society wasn't defended
anymore against the evil-doers. In part, this ckawgs explained by the influence of the
ideas that belonged to Cesare Beccaria who fougginst the cruelty excess and he sustained
that the punishment should become more human. $bthe legislators have understood that
this fact justifies the passing into the other exte, which means that the provided
punishments were much disproportionated in compangith the abstract social danger of
the committed offence. The punishment’s indulgeiscaot less dangerous; an insufficient
punishment is as harmful as the excess of rigouesults no good from such a punishment
neither for the members of the society that ardanger, nor for the defendants that won't
become better persdfis

Therefore, in order to get a right punishment, técessary that the legislator avoid
the extreme points which are equally dangerousheeiexcessive severity nor excessive
indulgence. The modern legislations have to findise way in order to keep a fair balance
between severity and tolerance, as it well saidatar

B. The punishment has to be adaptable

In order that the punishment should be well prapodted, the legislator has to
choose those punishments which are adaptable tougdevels of social danger of the deed
and of the doer, from both quantitative and quiliéapoints of view.

® Diodor de SiciliaBiblioteca Istorica Book I; PlatonLegile, Book Il, du BoysHistoire du droit criminel des
peuples anciensloubert Publishing House, Paris, 1845, p. 19.

® A. Eschbachintroduction generale a I'etude du drpB-eme edition, Cotillon Publishing House, Pati856,

p. 608; Tonnisertlistoire du droit criminelp. I, p. 11.

" Plutarhyiaya lui Solon XVII.

8 JousseJustice Criminellel.ll, p. 267.

°In gloss 259, number 13, it is stated that “a@yslornaemitor servant that abducts a woman, then he not only
suffers the death penalty, but also he is throwthérfire”.

19 BenthamTraite de lois I.II, p. 144 andrheories des peingp. 25.
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A punishment which is not susceptible of a qualiatlifferentiation that would allow
a good proportioning and a perfect adequation efdanction in its infliction, then it's a
deficient and criticizable punishment because & ha elasticity. Such a punishment which
isn’t properly individualized by law, it makes imgmble a proper judicial individualization.

Concerning the requirement of elasticity, the Roimanpresent Penal Code is
criticizable because it establishes a restrictgdll&rame of principal punishments (actually,
there are only two principal punishments becaustaah the life imprisonment is a prison
punishment which doesn’t serve to the operatiormndividualization the penal repression.
The narrowness of the system of sanctions isn’tirdghed not even in the cases of some
substitutives of the punishments as the conditicuepension with its two forms or the
execution of penalty at the working place whichveeto the individualization of the prison
sentence’s execution.

From the quantitative point of view, the punishmbéat to be divisible in order to
fulfill the requirements of proportionality and intlualization.

In the juridical literature it has been stated vgtiod reason that the adaptation of the
punishments is made by the legislator in the veoment of drawing up the penal law by
establishing the type and the limits of the punishtrand also the extent in which they can be
modified under the influence of the aggravatingfthe attenuation causés

An adaptable punishment is that punishment whichbzaproportioned depending on
the concrete social danger of the offence and efdfiender and also depending on the
aggravating or on the attenuation circumstances \ilee present when the offence was
committed (according to the principle of individizattion of the punishment). On this reason,
the legal punishment is relatively fixed, except smme cases; it has a minimum and a
maximum limit, not only general, but also a specaé. There are also provided alternative
punishments for the same offence, each of them wgitbwn special limits, in order that the
punishment should be as corresponding as possilthe toffence’s concrete danger.

Regarding this aspect, the death penalty whiclhiligosovided in certain legislations,
it's unadaptable from both elasticity and divistlyilpoints of view; in contrast with the life
imprisonment which is elastic because it can beiadafrom the qualitative point of view,
even if it is indivisible.

C. The punishment has to be inflictive and moralizig

1. The punishment is inflictive and moralizing whiemepresents a suffering for the
convict. The punishment itself defines as an eadl,a suffering which is imposed to the
convict against his wifl. When it is said that a punishment has to beciifi it means that it
has to be able to create a feeling of constrainthame, of discontent from which it has to
derive the feeling of suffering or at least, thelifey of pleasure has to be absent. The
punishment has to generate this effect in all iksmants: when is written in the incrimination
norm, when it’s inflicted and when the punishmenexecuted. The punishment that doesn’t
cause such feeling it won’'t have force of inhibitiand the observance of law will be
implicitly compromised. Also, a punishment regaragedinflictive, in abstractq but by its
mode of execution would remove any feeling of digglire and it would be perfectly
agreeable, then it would lose any intimidating &rc

In the modern vision concerning the punishmeninftbe multitude of punishments,
the legislator mustn’t choose the one that is tlestnmflictive because this fact would mean

1 v. Dongoroz,Explicaii teoretice ale Codului penal roman, partea gerérasecond volume, Academy
Publishing House, Bucharest, 1970, p. 119; V. Doogdratat, op. cit., p. 651; I. OanceBrept penal. Partea
generaidi, Didactica and Pedagogica Publishing House, Besital971, p. 421; M. Basarabrept penal.
Partea general, Lumina Lex Publishing House, Bucharest, 1992286.

12 G. Antoniu, Contribuii la studiul eserei, scopuluisi fungiilor pedepsei Revista de drept penal number
2/1998, p. 10.
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to turn back to the barbarous punishments. But,legeslator is obliged not to adopt the
repressive measures which are the less infliclite. legislator has to select the punishments
which are able to satisfy the social group’s momaiscience.

2. The punishment’s inflictive character mustn'tdmnfounded with the conviction’s
dishonouring charactér A conviction can be more or less inflictive inngparison with
another conviction to a severer or to a less sewenéshment. But, concerning other aspects,
the modern conception over the punishment oposeshdopunishment’s dishonouring
character. An offender can be convicted to a separashment, but he may not draw the
public opprobrium upon him and vice-versa, an adfarcan be acquitted and the members of
the society still refuse him any feeling of respe€bncerning the dishonour, the echo
generated by the conviction in the public opinit& @nough because it’s directly proportional
to the punishment which is more or less inflictiny excess concerning this aspect, it
perverts the person instead of reforming him. B tbgislator doesn’t have to establish
punishments which would represent a pleasure ctmvict by their treatment; it's also true
that the legislator mustn’t fall into the otherrexhe and he mustn’t transform the punishment
into an opportunity of torments which are far fronoralize him but, on the contrary, they
humiliate the convict, they discourage and enrage h

In the old legislations, the punishments usuallyseal great sufferings but the
punishments’ cruelty, far from being an obstaclethe criminality, they have hardened the
manners and they have developped the brutality

As the society cannot oblige the offender to expmtshe also cannot constrain him
to moralization but at the same time, the punisiimarstn’t be demoralizing. A similar idea
was stated by Bettiol who pointed that by the pumient is not pursued the convict's
moralization against his will, but its goal is tariin certain minimal manners in order that the
offender should not commit offences in the future

The requirement that the punishment mustn’t be dalizong is acknowledged by all
the modern legislations, including the Romanian omeere it's provided that “the
punishment’s execution must not cause physicalspaird it cannot humble the convict’s
person”, according to the final part of article §&3ragraph 2. But, it's possible that a
punishment regarded abstractg it may not be demoralizing when it's drawn uptie law
but it may get this character when itencretelyinflicted.

D. The punishment mustn’t offend the good manners

According to this requirement, the punishment radé decently inflicted and it
cannot be a mean of mockery for the offender. énghst times, there were utilized various
forms of punishments that humbled the convict ® \hry depths of his soul and also they
excited and they let go free the crowd’s abjeclifige The convicts were often exposed in the
public square, wearing mocking clothes and theyewer in the public’'s power that spitted
upon them and they threw stones at them. At otimes, the convicts were carried in
mocking postures on the streets and also, there reed to mention the various torments that
accompanied the execution, in everybody's sightdeidht.

Ignominious punishments can be found in the old Bauan regulations; thuRravila
of Matei Basarab, Chapter 237, stipulated the modehich the man married with 2 women
or the woman married with 2 men were “scolded”g“ttme who has two women, you have to
carry him naked on the lane, riding on a donkey ymal must keep beating him with two

13 R. Saleilles,L'individualisation de la peineF. Alcan Publishing House, Paris, 1898, p. 225F&ri, La
sociologie criminelleF. Alcan Publishing House, Paris, 1905, p. 448.

14V. Dongoroz Tratat, op. cit., p. 187.

15 G. Bettiol, "Nuovo Difesa Socialetonsiderata da un punto de vista catolico (comatdd by the catholic
point of view) in Scritti Giuridici, Padova, 196p, 1009.
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distaffs that the women utilize to spin; you hawalb the same with the woman that take two
men, you have to carry them naked, riding on a dgrénd you must beat them with two
comanacer with twoislice’*.

Such punishments existed in the states of Westerople. The history states the mode
in which widow Desbleds was punished on 4 Augu€tl1She was exposed in the square
Palais Royal in Paris, riding on a donkey, with faare turned towards the donkey’s tail and
wearing a straw hat with the inscription “corruptéryoung peoplée”.

The drawback of these punishments was that theyi@g not only the convict but
also they injuried the society’s members feelinfshastity. They were far from generating
morality and they represented a permanent impalsiésbrder.

Among the dishonourable punishments, a specialeplzs been occupied, until
nowadays, by the beatitigalthough such a character has been denied'fofitanks to the
works that belong to the great humanist thinkespgeeially to Beccaria, the modern penal law
has gradually removed these features of the pumishmnd it has promoted the principle
according to which the punishments have to cormedpo the good manners.

Respecting the human dignity became one of thetgah support of the penal
intervention; the punishment, in order to achidsegoal, it mustn’t lead to the loss of honour,
but it has to contribute to its retrieval, thus thgnity can take its place inside the conscience.
The offender is deprived of liberty and not of digff. The protection of human dignity
represents an imperative aspect which regards tieéeveriminal trial or the penitenciary; this
fact doesn’t mean that the offenders shouldn’t beighed because of respecting the human
dignity, but it obliges to a proper framing withimorms and structures that can ensure this
major desideratum, with the perspective that tlgmity should hold a decisive place inside
their own conscience.

E. The punishment has to be equal for everyone

1. This requirement gives expression to the priecgd equality before the law; in
other words, the same offence has to be punishédnwihe same limits of punishment,
without distinction among persons.

This principle was unknown to the old legislatiotie judges could resort to arbitrary
punishments, they punished in a certain mode wheroffence was committed by persons
that had a social position in the society and thegished in a different way when the deed
was committed by ordinary people. In the anciem ¢d Manu, the inequity was so common
that it represented a legislative princiileThe inequity before the law existed in the
Romanian legislation too; for instance, “if the nmalted the woman caught in the act, he was
sentenced to life exile if he was an ordinary perand if he had a certain social condition; he
was exiled for a limited period of tim&’Pravila of Matei Basarab abounded with such types
of example: “neither the boyards, nor their sores@mished with the galley or with the salt
work, but they are expelled from their landed propéor a while; they are not hanged in

'8 Similar provisions can be found in tiRravila of Vasile Lupu, Chapter 15, Longinescu Publishihguse,
Legi vechi romangi, Bucharest, 1912, p. 131.

7 G. Mace Gibier de Saint Lazaresecond edition, G. Charpentier Publishing HoRseis, 1888, p. 305.

!8|n Romania the beating was abolished in 1864, ustéa in 1876, in Sweden in 1855, in Serbia in3.87

% Thus, I. Tanoviceanu stated that “what dishondhes person, it cannot be the punishment that igroth
person’s fact, but the offence which is his ownt'fagratat de drept penali procedug penali, third volume,
Curierul Judiciar Publishing House, Bucharest, 1$2484.

% Theodore Papatheodore l'individualisation des peines et la personalisa des sanctionsRevue
Internationale de Criminologie et de police teheiguumber 1/1993, p. 109.

2L As Manava- Dharma-Sastra said, “the king has teabe of killing a brahman even if he had committdid
the possible murders” (Lois de Manon, VIII, 3800t adultery, the brahman is submitted to the sifiginhair-
cutting while the individuals of other social classre killed” (Tonnisen, op. cit., I, p. 62).

2 pravila of Vasile Lupu, chapter 64.
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pitchforks as other evil-doers, they are not prikibey are not carried on the lane or in the
square as other evil-doers are carriédt "the Pravila changes the bodily punishment with
the money sanction when it's about a boyard" (ct1a®84).

The punishment’s inequity existed in Romania uhi& modern period. As a proof, we
mention theCondica criminaliceasca lonita Sturdza 1826 (paragraph 253 ondica
criminaliceasca Bibescin 1841 (articles 25 and 33) a@bdicele penabf prince Stirbey in
1850 that established “The noble by his family,kram profession as are the boyards, the
traders, the doctors, the lawyers and other withstinct character, they aren’t submitted to
beating, although the beating is provided amongsipunishments of this code, but when the
judge inflicts it, he always has to take into cdesation the character and the social position
for any convicted person”.

In the XVI™ century, Tiraqueau justified this solution “anieapunishment is given
to the offenders owing to their birth’'s honour andheir ancestors’ noblene$s"The same
inequity is mainteined in the XVIifl century; in this respect, Montesquieu showed timat
case of murders, the noble loses his honour, véhipdrysical punishment is inflicted to the
ordinary person who hasn’'t honotir"The spirit of inequity went so far in punishinget
offenders and sometimes degenerated into ridicéllous

The principle of equality of the punishments doe&xclude the fact that the penal
law may stipulate for a different way of sanctiapiior the persons that had a certain quality
when they committed the deédfor instance, public officer, military man anchets) or for
the offender who is a minor person.

Also, the observance of this principle doesn’t agel the fact that the punishment
may have unequal effects, depending on each camsgensibility.

No matter the perfection of the criteria of propmiing and adequation of the
punishment, they couldn’t equalize the convictdfesing because each of the individuals
will endure the punishment in a different way; tlegnnot equalize either the suffering for
those who indirectly feel the punishment’s effdtii® convict’s family) or the satisfaction for
those injuried by the committed deed; they canmptabze the punishment's echo in the
public opinion or the final result of the punishrhen

F. The punishment has to be remissible and repairdé

1. The act of justice as any other human act isinfatlible and often a complex of
coincidences can cause an unjust conviction seatdrar this reason, it's necessary for the
society to have the proper mean in order to rapaievil suffered by an innocent per§oAs
Pastoret said, “the punishment mustn’t be of syge tthus it couldn’t be repaired if the
crowd was wrong®. Carrara, going further on with this idea, stathdt “to convict an
innocent person is a real social misfortune bysttae caused to the citizet{s”

Incontestably, an unjust sentence is a great eiltihe evil is even greater if the
mistake was recognized but the society wouldn’tehthhe possibility to repair it. Therefore,
the legislator always has to take into considenatlte eventuality of such mistake and he
must choose only those punishments that can bevesinand repaired in case of error; in

% Pravila of Matei Basarab, chapter 367; similar disposgiman be found in th€ravila of Vasile Lupu,
chapter 62.

% Tiraqueau, LI, number 45, p. 282.

5 MontesquieuEsprit de lois Book VI, chapter X.

%6 Benjamin Disraeli Coningsby (Book 1V, chapter IWentioned the case of lord Ferres in England. Bt
was sentenced for murder in the time of GeorgBékspite all the lords’ oppositions, he was findibnged, but
with a string of silk.

2"V, Dongoroz,Tratat, op. cit., p. 672.

28/, DongorozTratat, op. cit., p. 588; |. Tanoviceanop. cit, third volume, p. 146.

29 pastoret|_ois penalesl.I, p. 22.

% CarraraProgramma...paragraph 651.
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other words, in case of establishing that the adrwas the victim of a miscarriage of justice
(he was punished without being guilty) then it kaexist the possiblity to remove it (to remit
it) and so the evil suffered by the convict carrdggaired’. To repair a miscarriage of justice
doesn’t mean only to cease the conviction’s effdati$ also to annihilate as much as possible
the suffering caused to the one who was unjustijeseed.

In order that the punishments should be repairaghley have to be revokable and
remissible by their nature and this means that tteay be removed when their execution
hasn't started or that the execution can be stojfpeds started. The punishment is neither
revokable nor remissible when its effects are d@fm and it's impossible to repair them.
Concerning this aspect, the death penalty and timsipments that are executed over the
human body are mainly irreparable and irremissiblee death penalty is still inflicted in
many state§ while the other punishments were removed at #ginming of the modern
age’.

2. The legislations of many countries including Roma contain reparative provisions
in case of an unjust conviction. Thus, articles-504 of the Romanian Code of Penal
Procedure as it was altered by Law number 32/1980bg Law number 104/1992, it states a
special proceeding by which the person who wasvittam of a miscarriage of justice can
request the state to repair the suffered prej&tidecording to this proceeding, both material
and moral prejudices that were suffered by theqgmergho was unjustly convicted can be
repaired.

But this fact doesn’'t mean that any unjust punighime totally repairabfe Thus,
concerning the prison sentence, the privationhsrty and the suffering caused for a certain
period of time, it cannot be repaired anymore. dlin the punishment to fine isn’t entirely
repairable and as Laborde said “the fine is retliloet the benefits, the opportunities that
were lost in speculations and enterprises aredkieyreturned?®.

Conclusions

In front of an illicit fact, the legislator, first] has to examine if an extrapenal sanction
isn't enough and only in the case when the intdarganof the penal sanction (any other
sanction is inefficient) is necessary, the punistinpeovided by law would be just.

The unjustness of the punishment, including the-fodfiliment of the necessary
gualities, it only represents the negation of lalaw which distinguishes by the unjustness of
its sanctions, not only it cannot serve for theljuibterest, but also it would be the strongest
source of attacks against the rule of law.

The punishment must be neither too severe nordiecaint, but it has to represent the
equivalent of the social danger of the committddrafe.

A punishment that doesn't fulfill the qualities ntiemed above, it's as harmful as the
excess of rigour; it results no good from it, neitfior the members of the society that are
endangered because of the offences, nor for tlendahts that won’'t become better persons.

3Lv. Dongoroz Tratat, op. cit., p. 588.

% |n Romania, the death penalty was abolished byDiaeree-law number 6 on 10 January 1990 and it was
replaced with the life imprisonment.

% |n the Romanian Countries, the corporal punisheamtre prohibited by the Organic Regulations of Muia
and Moldavia which established that “The punishmmdyt cutting the hands and also the torments owtiris
are destroyed and they are abolished and they taenoflicted from now on” (articles 298 and 385).

% N. Volonciu, Tratat de procedura penalaecond volume, Bucharest, p. 236; |. Nedgatat de procedura
penali, Pro Publishing house, Bucharest, 1997, p. 723hé French legislation it was inserted a double
reparation: a moral reparation and a pecuniary one.

% Bristol de Varville,Le sang de I'innocent reng@. 56; Theorie des lais criminelledNeuchatel Publishing
House, Utrecht, 1791, p. 56.

% A. Laborde Cours de droit criminelRousseau Publishing House, Paris, 1891, p. 79.
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Abstract
The criminal investigation of a computer, also knoas computer forensic, presents
certain specific aspects due on the one hand t@é#ngcularitiesof the computer and, on the
other hand, to the volatile nature of the data thaed to be preserved throughout the entire
investigations.

Key words: computer forensic, digital evidence, data preseorat

Introduction

Informatic Cybercrimes represent the new challenge of criminahe systems around
the world. This new type of crime is shown more arwle often in official statistics, most
often associated with organised criminal group.sThihenomena is included in the context of
an unprecedented development of information tedgyplthe proliferation of computers and
a more widespread and easy access to internet.

The search is a procedural act meant to find alldat@bjects that contain or present
marks of a crime, corpus delicti, documents, kn@wvanknown to the judicial body and that
can serve to discovering the trdth.

As far as computer forensic is concerned, it iseaience process consisting in
searching through an informatics system or a datmage system by the criminal
investigation authorities to discover and colleleé tevidences needed to solve the case.
Computer forensic is usually ordered when reasenahlspicions exist that evidence
regarding the crime for which the criminal inveatign has been started can be found on the
informatics system or the data storage system Ficlwsearch has been ordered.

Committing a crime attracts the obligation of comepé judicial bodies to determine
all the circumstances referring to the person wdrarnitted the crime and to the crime itself.
To do so, criminal investigation bodies can ded¢mesend to court or not, depending on the
situation, the person who committed the crimeh# tase is sent to trial, the judges need to
establish the existence or inexistence of the crifecan only do so based on the presented
evidence.

In juridical literature, evidences have been defiras factual elements that have
informative relevance on any aspect of the crimicede, or actions or circumstances that
establish the existence of inexistence of factleahents that need to be taken into account.

Referring to digital evidence, they could be defires any sort of information or
‘traces’ of information stored, processed or traitiga in digital format using computerised

! Emilian StancuTratat de criminalistig, 3rd edition, Universul juridic publishing, Buclest, 2004, p. 449.

2 Adrian Cristian MoisgMetodologia investigii criminalistice a infragiunilor informatice Universul juridic
publishing, Bucharest, 2011, p. 205.

3 Grigore Gr. Theodorwrept procesual penalCugetarea publishing,sia1996, p. 287.
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systems or communication networks and that canesew evidence of a crime being
committed or that helps identify the crimirtal.

Most frequently, digital evidence are found on ampater’s hard disk. These
evidences are volatile and non-volatile data.

Volatile data is any kind of data that could bet losce the power supply has been
interrupted® Non-volatile data are data that are stored andepved on the hard disk when
the computer is turned off.

All the objects that are found at the crime sceree @nsidered to be data and the
investigator is obliged to analyse and interpret dbjects to establish what information can
be obtained and which of them are relevant for ithestigation. The latter needs to be
collected as evidence.

As a consequence, field research is one of theiesi that essentially contribute to
accomplishing the objective of a criminal trial.

Field research represents the evidence processdhaists in the judicial body going
to the scene of the crime, the place where thdtrekthe crime was produced or where tracks
have been left, in order to observe the situatibitha scene of the crime, discover and
establish the tracks or marks of the crime andoéistathe position and state of the material
means of evidence, as well as the circumstancehiich the crime has been commitfed.

In the case of a cybercrime, a specialist or faceaspert in informatics must be part
of the investigating team due to the particulaoityhe following steps that must be taken.

Step 1: Removing the suspect from the computer

It is of utmost importance for the investigatorsonare field searching for digital
evidence to remove the suspect from the computeis very likely for him to try to
completely destroy any evidence or at least toraetde it.

If, upon the arrival of the investigators at therse of the crime, the targeted computer
is turned on, there is a risk that the suspect osesof the numerous existing softwares to
codify his files, making the recovery of the evidemmore difficult, if not impossible.

Computer users today are more and more knowledgealaodifying or securing the
computer. Henceforth, it is not at all unlikely farsuspect to install or download a security
programme that deletes important evidence at th@lsi pressing of a key or a combination
of keys.

It is possible that these actions do not make passible to fully recover digital
evidence, but the formatting programme that rewrdeer the hard-disk of a computer can
make the process very long and expensive, duestadiianced equipment needed.

These deleting programmes are configured to allesv dhoice of a ‘hot key' that
launches formatting or a coding programme whensgek$

A hot key, often also called a shortcut key dudat$ocapacity to easily trigger an
action, represents a combination of keys that lawamcoperating programme.

The suspect’s advice are never taken in this matighere is a high chance they are
meant to lead to an opposite result then the otended by the investigator. They can
however be written down to check later on whetheytwere given with bad intentions.

Regardless of the method chosen by the investg&aboremove the suspect from the
computer (by use of force or by misleading), ibisitmost importance to forbid his access to

* Gheorghe-lulian lomi, Infracsiunile din sfera criminalii7ii informatice Universul Juridic publishing,
Bucharest, 2011, p. 290.

® Dave Kleiman;The Official CHFI Study Guide (Exam 312-49) for Quiter Hacking Forensics Investigatigns
Syngress, Burlington publishing, Massachusetts7200139.

® Gheorghii Matet, Proceduti penali, Partea generai, vol. Il, Chemarea publishing,sia1996, p. 177.

" Robert Moore Cybercrime: investigating high-technology computéme, second edition, Elsevier inc.,
Oxford publishing, 2011, p. 206.
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the computer at any later point as well. He needset informed that the computer will be
properly handled by professional staff.

Step two: Securing the scene of the crime

After having removed the suspect from the compui@re needs to be put in securing
the scene and starting the process of documertting i

The goal of this process is finding all potensalirces of digital evidence and taking
well-grounded decisions regarding which digitalderice will be kept at the scene of the
crime.

When investigators enter for the first time therse of the crime, it is important for
them not to be too restrictive in the initial inspeg process. Limiting themselves only to
specific objects can lead to lost opportunitiesvidences.

Digital evidence can be found in unexpected plasesh as digital photography
frames, watches or bracelets that are USB masagetaevices. It is also important to keep an
eye out to find certain passwords, important phoambers and any documents associated
with computers and their use. Many suspects wmerddetails and passwords of various
accounts. This is also valid for those who illegaltcess other people’s computers.

A complete investigation of the scene of the crimest take into account instruction
manuals for software and external drives. They fzmlitate the work of investigators,
offering them details about the hardware, softveare backups, details that can save a lot of
time.

At the same time, the presence of books dealinig @ading, digital evidence or other
technical subjects can help evaluate the techigities of the suspect and can determine
what exactly to look for in his computer.

During this phase, it is mandatory to take phaapfs or film objects that present
interest in their current state, including laptogsternal drives, video cameras and in general,
any electronic device that could have a link wita trime.

Both photo-cameras and video cameras can be iisedhowever preferred for the
investigating team to have a specific person videmrding the operation. This can be
particularly useful if the suspect pretends digiadence have been placed on purpose by the
investigators at the scene of the crime. The pevgum films the operation can also ensure a
360 degree image of the computer and the peripdekates attached to it.

If the investigators choose to use a traditionabtp-camera or a digital one, it is
important to take pictures of the suspect’s compwteen the warrant is executed. This will
allow investigators to come back on the later omh prove what programmes were operational
when the confiscation took place. In some casesetipictures can later be used to contradict
the suspect if he denies having been involvedparticular kind of activity.

The photograph of every object needs to clearlysgme the state in which the
respective object was discovered. Particular attermeeds to be given to all surrounding
elements, immortalising in images objects that @ontserial numbers, objects that are
deteriorated and different existent connections.

Certainly not least, the cables of the informasgstem are to be labelled so as to
allow a later correct reconnection and reassembly.

Step three: Disconnecting any external control pmkty

In this phase, all network connections in the respe building are observed and any
possibility to connect the computer to internet theseliminated.

These days, the investigator who confiscates a atenps very likely to discover a
wireless network. This can be problematic as wal@etwork routers can be placed

8 Eoghan CaseyDigital evidence and computer crime: forensic scencomputers and the internehird
edition, Elsevier inc. publishing, San Diego, Gaiifia, 2011, p. 241.
°R. Moore, op. cit., p. 208.
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anywhere in the building which is why the investigg team needs to use a programme that
detects networks. NetStubmbler is an example oh smcprogramme. It offers detailed
information on detected networks and the correspgnibuters, as well as on access points.
At the same time, currently, more and more cellq@socan detect the presence nearby
wireless networks. If an investigator discoversigeless network, he will have to disconnect
the network’s router, remove the network cable fritv router and the router also has to be
unplugged to guarantee that no files can be exathbgtween the respective computer and
another one.

Before a computer is disconnected from any networiknection, the investigator can
decide to photograph or video record the computateen and include notes regarding any
files or programmes that are downloading at thatmewtt or that have been recently
downloaded™

Step four: Turning off the computer

If the investigators decide that turning off themguter is necessary to conserve
digital evidence, the method considered to be raffgtient is disconnecting the power cord
from the computer, rather than from the plug oubing the on/off button.

Removing the power cord from the back of the compig usually recommended to
avoid the possibility for an uninterruptible powarpply to continue supplying electricity to
the computet:

As far as laptops are concerned however, one shmmildemove its supply cord. This
would be insufficient as laptops operate on a dewdurce of power. They use electricity
from the plug, but most of the times, laptops dse aquipped with a backup battery for when
they are used far from an external power sourcendveng the cord will not be as efficient as
for computers, since this will only make the lapgtch to its alternative source of energy.
Henceforth, removing the power cord needs to bedatanily accompanied by removing the
battery (attached to the lower part of the laptop).

What happens though when we are faced with a rgnoomputer? It should be
mentioned that even if the screen is dark, the ectengan actually be on and active. Moving
the mouse can turn the monitor on, allowing ingedbrs to visualise the display of the
screen.

If a running computer had its power cord disconegcvolatile data would be deleted
and thus lost if not collected previously.

At the same time, problems related to coding cgreap It is possible for the system
or files not to be coded when the computer is mgnsuddenly unplugging it can trigger the
information’s coding, thus risking to lose the restive evidence?

Therefore, before turning off the system, the fwily steps need to be take:

- The screen will be photographed to record the ddisplayed when the

investigation was done,;

- Volatile data will be conserved,

- Animage copy of the confiscated hard-disk willdmne;

- The integrity of the image copy will be checkedctmfirm it is an exact copy of it,
by using a mathematical process called CRC (cyetiandancy checker).

The copy of the hard-disk is also called a clortee $Suspect’s disk will be known as
source-disk, while the disk on which it will be ok will be called destination-disk. It goes

9 R. Moore, op. cit., p. 210

1 E. Casey, op. cit., p. 251

12 3ohn Sammonghe basics of digital forensicSyngress, Waltham publishing, Massachusetts, 30157
13D, Kleiman, op. cit., p. 146
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without saying that the destination-disk needsdweeha capacity at least equal to the one of
the source-disk, if not bigger.

As hard-disks are rather fragile, it is recommehti® make two such clones as a
backup measure. One of the clones will be use@ to\estigated, whereas the other one will
serve as backup. Ideally, all investigations aneedon the clone copy and not on the original.
As far as the court is concerned, a correctly olethiclone is as viable of an evidence as the
original *

In some situations, it is preferable to connectifler@nt keyboard and a different
mouse to the computer so as to conserve fingespaimd biologic evidenceé.

Step five: Disassembling the computer

After disconnecting the computer from the powerrseu the next step for the
investigator is to disassemble the computer andgpeeit to be transported. Of course, when
only one computer exists, this greatly simplifidee tinvestigator's work. Occasionally,
however, executing the warrant can lead to cortiisg@everal computers. In these situations,
it is necessary to disassemble the computers im&weay that enables the re-assembly of any
computer in the laboratory.

It is recommended that every cable or device ixllab as soon as they are
disconnected from the back of the computer. A ladl@uld be applied to the cable or
respective device and another label should be stuckhe back of the computer on the
connecting port from where the device had been vecholf the investigator found a
computer with unused ports, these should be coweitbdcello tape and labelled as unuséd.

Step six: Obtaining extra evidence from the scérkeocrime

After disassembling the computer, the investigattais begin examinating the area,
looking to find other evidence that can have a liokhe confiscated computer. As it was
previously mentioned, these evidences could besdiSks, USB sticks, external hard-drives,
instruction manuals and other storage devices curdents related to using the computer.

Considering the small dimensions of memory carblese could easily be hidden
almost anywhere. For example, one such device dmikidden in a book, in a wallet, in the
lining of clothes etc.

One will take into account as well the possibiltty locate a potential list with
passwords. This could be stuck on various surfacasnd the location of the computer.

Once the digital data storage have been located YiSB memory sticks), measures
need to be taken to ensure files cannot be addéeleted from the device.

Step seven: Preparing the evidence to be transgporte

Once all the evidences have been collected, theg teebe ready to be transported. If
plastic bags are used, it is important to keephttrel-disks and the storage devices in a bag
without static electricity to prevent deterioratioh the content. If the evidences are put in
boxes, wrapping materials is to be used to setiweamputer and the other devices.

Regardless of the chosen wrapping method, the ctnphbould not be placed in the
trunk of the police car. It should be put on thekbaeat of the car and taken to a secure
storage room. At least two arguments exist agéiestise of the trunk:

- The heat during warm months or extremely low terapges can affect digital

evidence;
- Electronic emissions — a lot of police car have igaent to control
communication and it can deteriorate the evidences.

143, Sammons, op. cit., p. 54
15E. Casey, op. cit., p. 250
®R. Moore, op. cit., p. 218-219
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Conclusions

The presence of a computer expert is absolutelgssacy and will ensure the right
steps are followed in executing a warrant for digévidence. Computer criminal forensic
experts need to have sufficient knowledge in comptichnology and understand how a
hard-disk is structured, how the file system wakd how data are recorded.
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Abstract

Criminal mediation is a relatively new field in tliomanian legal system and is an
alternative way of resolving conflicts amicablydhgh a third party - the mediator - only for
those offenses for which by law the withdrawal radrpcriminal complaint or reconciliation
parties removes criminal liability.

Keywords: criminal mediation, voluntary procedure.

Introduction

Mediation is rooted in the American legal systerhicW is known for about a century.
Over time, in The United States of America thisralitive method of dispute resolution has
proved its efficiency, reason for which mediationogs an extensive media promotion and
support by judicial bodies and administrative ihgions.

In criminal law, mediation is part of the broadeorcept of restorative justice, a
process in which victim, offender and other personsnembers of society, affected by a
crime, participate together to solve the problemasised by crime, often with an impartial
third party.

The success of mediation in the U.S. legal systetarchined implement similar forms
of conflict resolution in most legal systems of ragdstates. In Europe, the mediation process
was implemented about 20 years and unlike the Araerimodel in which mediation is
binding, the European model is optiondtfforts at EU level to implement this system in
member countries, have resulted in the adoptiaegilations in this area. Thus, in matter of
criminal law we mention Recommendation. R (99)19 madiation in criminal mattets
adopted by the Committee of Ministers of the ColuoCEurope on 15 September 1999. The
aim of Recommendation is emphasizing effectiveigipgtion of the victim and the offender
in criminal proceedings, recognizing the legitimiaierest of victims to express their position
regarding the consequences of crime and communiagtiethe offender. A second purpose
of the trial is as recommending, encouraging oféeado take responsibility sense, giving
thus the opportunity and ability to reintegrate agithabilitate.

! In England, initially tried to impose mandatory diaion as a form of conflict resolution but wast no
successful, although in this state parties oftgeapto this procedure, considering it more effitiand cheaper
than court proceedings.

2 Council of Europe standards for Justice, Chisin2010, p 373, www.csm.md / files / Information /
Standarde_Justitie.pdf.
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Another important law is the Council Framework B&mn of the European Union of
15 March 2001 on the standing of victims in crinhipppceedings (2001/220/JAlpy which
was established for the Member States of the Earogénion to promote mediation in
criminal cases for offenses they deem appropr@téhis type of measurement, each Member
State will ensure that any agreement made betweserittim and the offender will be taken
into account during mediation in criminal cases.

Romanian legal system, following the directions fnciple established in the
European Union, has adopted legislation that ensbrihe possibility and conditions of
settlement in civil, commercial, and restrictedegatry of criminal cases through mediation.
In the Romanian legal system, criminal and not pmigdiation is optional.

Therefore, criminal mediation is a relatively neeld in the Romanian legal system,
this prompting some interest much later than ireottountries, finally in 2006 the Law no.
192 on mediation and the mediator professias been adopted, which were devoted several
articles on mediation in criminal cases. Romaniegislator has chosen to regulate this
alternative way of solving conflicts only for thoe&fenses for which the law, withdrawal or
prior criminal complaint reconciliation of the piag removes criminal liability.

According to art. 1, paragraph 1 of the above nosetd law, mediation is a way of
resolving conflicts amicably through a third pasty a mediator specializing in conditions of
neutrality, impartiality, confidentiality and witthee consent of the parties.

Being a voluntary way of resolving conflicts amitgbboth victim and offender
cannot be compelled to mediate, states the art.tBeolaw that judicial and arbitral bodies,
and other authorities having jurisdiction shallommh the parties about the possibility and
advantages of mediation procedure and can lea@gdortrto it to solve conflicts between
them.

Although no specific terminology used by regulatpassibility of mediation both before and

after the onset of a trial, the first paragraphaat 2 of law classify mediation procedure
extrajudicial mediation and judicial mediation,sddication is at least at this point agreed by
most professional work.

This award is valid for mediation in criminal mae

Delineation between the two modes of mediation @edags, as shown in the
literaturé, is necessarily because comparing mediation witige, in criminal matters,
involved criminal judicial mediation, as the onlyegial form of mediation, corresponding to
the specificity criminal litigation, thereby detemimg the extent to this type of criminal
litigation articulates with judicial proceedingsn Ithis context, says the same author,
mediation appears as a judicial criminal procedymeerning criminal proceedings, including
and together with other procedural ways that enaddlict committed to a judicial litigation
(through prosecution and civil action in criminabpeedings) are oriented towards consensus
treatment under the aegis of a judge to seek atiasgm solution to process acceptable and
accepted, likely to be agreed by the judge.

Extrajudicial mediation, called extra procedural, occurs before the vidonsubmit
prior complaint. Conversely, judicial mediation vidwccur after making this complaint.
However, criminal proceedings (judicial stage aliyjladoes not begin at the time the
criminal complaint, between now and the start @dltby the prosecution taking place
preliminary investigation phase, the issues raisgdhe injured person is checked, so that
phrase Judicial mediation is easy inaccurate.

3 http://eur-lex.europa.eu
4 Published in the Official Gazette of Romania, Panb. 441/22.05.2006.
®> Mateut Gh.,Medierea penal, Revista Dreptul nr.7/2007, p. 150.
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In agreement with other auth§rave consider that the terms of the mediation @sce
and extra procedural mediation would be more sigtab

Extrajudicial mediation takes place at the initiatof one or both parties.

The legislature is only concerned with the restlextrajudicial mediation - if the
mediation procedure ends with reconciliation, thpired party can not refer to the same
offense the prosecution or the court.

We should note at least two errors on the termsl use the legislature: first,
reconciliation cannot take place until after thenalation of a prior complaint, in which we
found in extrajudicial mediation, so that the terofsan agreement or understanding were
most suitable. Second one, in terms of the hyp&hageferral to court by prior complaint,
this last sentence was repealed by Law no. 356/2006he amendment of the Criminal
Procedure Code, and other [awAlthough Law. 192/2006 on mediation and the mtedia
profession has been amended three times; thereaegislative proposal to reconcile this
provision of the law with the new version of the deéoof Criminal Procedure, which
establishes in Art. 279 paragraph 2 of the complaiior to addressing criminal investigation
body or prosecutor under the law.

Successful completion of the mediation process asta cause of preventing entry
into criminal action.

If mediation is not completed by agreement, theurggl party may submit prior
complaint. A useful provision is contained in A88 paragraph 2 of the Law, which enshrines
the only case to suspend the deadline for loddiegcomplaint prior. If the parties during the
mediation period for bringing the complaint priomtbnths, this period is suspended during
the procedure and thereafter be back and consgdelapsed before mediation. The period of
suspension will therefore be included between eahtsignature and date of concluding the
mediation - mediation closing minutes.

Judicial mediation occurs after the notification of the criminal istgation with
prior complaint. In this case the parties may ratjueediation or their solicitation or at the
court or prosecuting body recommendation.

The consequence for judicial mediation is susperesecution or trial (if the parties
have resorted to mediation by the prosecutionjpadiaken under the mediation contract
submitted by the parties.

The suspension lasts until the close of the mexghgbrocess, in any of the methods
provided by law, but not less than three monthmftbe date of signing the mediation.

Criminal proceedings are officially resumed immeelia after receipt of the report
stating that the parties have not reconciled arf#ils to notify the deadline of 3 months.

According to art. 67 paragraph 2 of lawgr injured person or the perpetrator cannot
be forced to accept the mediation proceddrkis provision comes to reaffirm the voluntary
nature of mediation, specifics highlighting the mngance of this trait in criminal mediation.

Initiation of mediation procedure between injuretd ahe offender party depends,
almost entirely, on the will of the first. In thaip victim - offender, the victim has the most
sensitive position, he is affected by the crimiaat and, in most cases, and willingness to
communicate with the other party is a prerequiiteinitiation of the procedure. Will also
not be neglected the offender will to participatethe mediation, which, in his turn, must
show his voluntary consent to its onset. Only siaceillingness of the offender to be a part
in the process of reconciliation can give mediatothance of success, otherwise there is the

® pancescu F.G.Mediation Law. Comments and explanations, secoritord Publishing House CH Beck,
Bucharest, 2008, p. 213.
" Published in the Official Gazette of Romania, Pant.677/07.08.2006.
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possibility that by the mediation agreement thesrodier could see only as mere means to
avoid criminal liability, which would remove proag@ mediation of its purpoe

The mediator cannot impose a solution on the matiethe dispute submitted to
mediation as its role in this process is that dhallitator of communication between the
parties, helping them to identify key issues ofirtisenflict and to identify possible solutions
and ways to repair.

During mediation, the actual solution is determirsedely on the wishes, needs and
interests of the parties, without constraining sieepe of procedural rules. The parties may
choose the solution that satisfies the interestang mediation more practical nature in
restoring the situation of the parties.

Through the new Code of Criminal Procedute meet the functioning of a modern
justice and to transpose into national legislatlmrules adopted at EU level were introduced
several provisions that refer to mediation. Thus established the possibility of a mediation
agreement and was consecrated injured or accussdnfgeright to seek mediator in certain
cases provided by law, and the possibility of rerg\of claims through mediation.

Also, until the entry into force of the mentionedde, at the Criminal Procedure Code
have been brought current changes and additisaegarding to the mediation agreement
which may be terminated under the law of offensesahich a reconciliation withdrawal of
the complaint or eliminate the liability on crimira civil claims in criminal proceedings.

Unfortunately, experience shows that without propaformation on this new
alternative dispute resolution and the benefitseftliation practice is almost non-existent in
this area, not far concluded any agreement in oahmatters.

Conclusions

Interest is that mediation (as an alternative dispesolution) being often successfully
used in criminal field because it is essentiallyadternative to prosecution and trial phase
which is preferably a long process which followsessarily those steps.

By adopting laws governing mediation and by engudan appropriate framework for
conducting and promoting mediation not only is ddremanagement of justice but can
simplify or eliminate judicial proceedings in casdsonflict.

Mediation, as currently regulated, has no practiusa but, in the case of a constant,
real and effective media sustains, combined ofsmwith the active involvement of judicial
authority, criminal mediation can acquire suchibtyt
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Abstract

In the spirit of the Treaty of institution of thei&pean Community and considering
the need to maintain and develop a space of freedeourity and justice in the purpose of
the free circulation of individuals, of goods, sees and commodities, the Community
considered as opportune the adoption of certainsuess in the field of judicial cooperation
in civil and commercial field, which to have a csdsorder incidence, therefore instituting, on
European level, a new freedom, the one of freauldtion of the legal decisions. Therefore, it
was adopted the (EC) Regulation no. 1896/2006 efHhropean Parliament and Council as
of 12.12.2006 regarding the institution of an Eugap procedure of payment order, of which
purpose is the one to simplify, to accelerate aeduce the procedure costs in the cross-
border causes regarding non-challenged pecuniargeirables, also ensuring the free
circulation of the European orders for payment withll the member states by establishing
some minimum standards of which compliance remargther intermediary procedure in
the member state of execution before acknowledbmegxecutioh

Keywords: order for payment, payment ordinance, European eola®, non-
challenged pecuniary receivable.

Introduction

The institution of the European order for paymentagulated on European level by
the provisions of the (EC) Regulation no. 1896/2006raoorated with the ones of the
Regulation (CEE, Euratom) no. 1182/71 of the Cdunam 03.06.1971 regarding the set out
of the rules applied to the terfnsof the Decision 1999/468/EC of the Council from
28.06.1999 for setting out the regulations on tikereise of the competences of execution
granted to the Commissigrand also of the (EC) Regulation no. 44/2001 ef@wouncil as of
22.12.2002 regarding the judicial competence, awkadgment and execution of the
decisions in civil and commercial fiéld

The extent of instituting an European procedwgarding the order for payment was
adopted having in consideration the continuous fdwhe legal relations with cross-border

! See point (9) from the considerations of the (R€yulation no. 1896/2006 of instituting an Europeeder for
payment procedure;

¢ Published in the Official Journal of the Europésmion L 124 as of 08.06.1971, p.1;

% Published in the Official Journal of the Europdamion L 184 as of 17.07.1999, p. 23; This Decisiwms
amended by the Decision 2006/512/EC (Official Jauai the European Union L 200 as of 22.07.2008,1p;

* Published in the Official Journal of the Europeamion L 12 as of 16.01.2001, p. 1; The Regulaticasw
amended last by the (EC) Regulation no. 1791/20@8eoCommission ( Official Journal of the Europésmon

L 363 as of 20.12.2006, p. 1);

95



THE EUROPEAN ORDER FOR PAYMENT PROCEDURE

nature as also the fact that, in the current coht@xecovering the receivables, the procedure
of execution is an additional procedure which theddor should cross in order to recover its
receivable given that the decision was pronoungethb court of a state other than the one
where the execution itself takes place.

The regulation to institute an European procedoreorder for payment is applied in
civil and commercial area in th@oss-border litigations irrespective of the nature of the
court, except for the ones that take birth in fiscastom or administrative matter. Also,
neither the responsibility of the state for acti@msomissions committed in exerting public
authority is under the incidence of this Regulat{aata jure imperij (art. 2 par. (1) of the
Regulation. Also, par. (2) of the same article gpecthat there are excluded from enforcing
this Regulation: “the matrimonial, testamentaryimeg) successions, bankruptcy, covenants
and other similar procedures, social insurancesyebeivables coming from non-contractual
obligations,except for the cases wheteese were the object of an agreement betweelepart
or there is a recognition of the debt, or if thefer to liquid debts coming from the common
property over a good”. The purpose of this procedwmsists in simplifying, accelerating and
reducing the costs regarding non-challenged pegunmiceivables. This Regulation shall
apply in the above fields to all the member statesept for Denmark

In achieving the procedure provided by this Ratioh, the competence shall be
determined in accordance with the regulations ohmaoinity right applicable in this field,
mainly the (EC) Regulation no. 44/2001. Therefaecording to art. 2, subject to the
provisions of this regulation, the individuals deitgd on the territory of a member state are
summoned irrespective of their nationality, befthre courts of the member state in question
Also, “the individuals who do not have the nationalityaoember state on the territory of
which they are established, are subject to the atemze regulations applicable to the
citizens of the state in questianThe interpretatiohof the provisions of this article leads to
the idea according to which the competence beltmtjse member state where the defendant
has its domicile or main office, irrespective o mationality. Therefore results that this
procedure can be applied even if the applicanéssdent or established on the territory of a
third country, as long as the defendant is residemstablished on the territory of a member
state. In accordance with the provisions of Art.of8 the Regulation, the individuals
established on the territory of a member statebesasummoned in court before the courts of
another member state only based on the provisimms fthe sections 2-7 of the 2nd Chapter
which regulates the competence. Besides the regusgadf general competence, there are also
included regulations regarding special competentestefore, a person resident in a member
state can be summoned in other member state inactudl matter, before the courts from the
place where they have the obligation in questiomeustanding on one side, in case of the
sale of goods, the place from a member state wbarthe grounds of the contract, have been
or should have been delivered the goods, and oathe side, in case of delivery of services,

® By cross-border litigation in the sense of anaB. (1) of the Regulation it is understood thgdition where at
least one of the parties has its usual domicileesidence in a member state other than the mendtteraf the
notified court.

® In accordance with Art. 1 and 2 of the Protocaareling the position of Denmark, attached to theafy
regarding the European Union and to the Treatyirfstitution of the European Community, Denmark & n
participating in adopting this Regulation, does Inate obligations on its grounds and is not suljedt - item
(32) from the considerations of the (EC) Regulation1896/2006;

" See G. Rducanu, C. M. Nii, the (EC) Regulation no. 44/2001 of the Council 82212.2002 regarding the
judicial competence, acknowledgment and executidheodecisions in civil and commercial field (Bsakl).
Comentariisi explicaii privind aplicarea in dreptul interrsi Tn dreptul european (English: Comments and
explanations regarding the enforcement in the doimesnd European law)Hamangiu Publishing House,
Bucharest, 2011, p. 24-25;
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the place from a state where, under the contraek bheen or should have been delivered the
services. In case that the receivable is born feorontract concluded by a person - the
consumer - for a use which might be considered @isconnected with its professional
activity, and the consumer himself is the defenddré competence will belong only to the
courts from the member state where the defendargsiablished, as provided by the
provisions of art. 59 of the Regulatior{1) In order to determine if a party is establishad
the territory of the member state of which courte aotified, they apply the domestic
legislationand (2) In case that one party is not established aa tdrritory of the member
state of which courts are notified, the court, ider to determine if the part is resident on the
territory of another member state, applies the laivthe member state in questiofhe
notion of “‘domicile - establishéd as shown also in the specific privatistic-intational
dogmd, does not have the same acceptation in the vala@usystems of the member states.

The procedure of the European order for paymera written and fully formal
procedure. The commencement of this procedure tallaes by filling the application by the
applicant, using in this purpose the type A forrheTapplication should contain, in general
lines, the same information as thapplication introduced according to the procedofe
domestic law:

v' the name and address of the parties and, as appliaaf their representatives, and
also of the notified court;
value of the receivable and, if applicable, of pe@alties, interests, etc.;
the interest rate and the period for which thieguested, in case it is requested;
the de facto and de justo reasons for which thécegtion is grounded,;
description of the probation items in supporting tbceivable;
the grounds of competence
the cross-border nature of the litigation in thesseof art. 3 of the Regulation.
The application can be introduced both on paperianad also by any means of
communication accepted by the member state ofroagd which can be used by the court of
origin, including on electronic path The court, in the shortest time from receiving th
application whereby it was notified, will analyz® gee if the conditions mentioned in art. 2,
3, 4, 6 and 7 from the Regulation are met and #dppears to be grounded. If the court
determines that the application was not appropyidiiéed in has available the possibility to
ask to the applicant to fill it or rectify it, uginn this sense the type B form. In this sense, the
court will establish a term that it can also reaéssll consider this useful.

In case the conditions from art. 8 of the Regafetiare met for only one part of the
application, the court will inform the applicantaalh this, using form C, inviting him to
accept or reject the proposal of European ordep&yment for the about established by the
court, and also notifying him about the consequenaiehis decision. Depending on the
attitude of the applicant, the following possildg appear:

1. The applicant admits the proposal of the colmtthis situation the court will issue an

European order for payment for the part proposeldaacsepted by the applicant;

2. The applicant does not send the answer requestedebgourt within the established
term.The court entirely rejects the application for Epean order for payment;

ASANENENENEN

8 See G. Rducanu, C. M. Ni, op. cit.,p.25-26 apud I. P. Filipescu, A. |. Filipesduatat de drept interngonal
privat (engl. Treaty of private international lawniversul Juridic Publishing House, Bucharest, 200782,
283 — 285;

°Art. 7 par. (1) of the (EC) Regulation no. 1896/@00

% \When the application is filed on electronic patfis will be signed in accordance with art. 2 f&). of the
Directive 1999/93/EC of the European Parliament @odincil, from the 13th of December 1999 regarding
community frame for electronic signatures, publiéhe the Official Journal as of 19.01.2000, p. This
signature will be recognized in any member staterigin wihout being subject to any additional citioshs.
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3. The applicant rejects the proposal of the coufhe court entirely rejects the
application of order for payment.

The court will also reject the application if thepdication is obviously motiveless. In
any case, the applicant will be informed with relyr the reasons of rejection by the D type
form. The rejection of the application cannot ballémged with appeal but the applicant will
have open the possibility to try to value his reable by a new application of European order
for payment or by any other procedural mean praVvioethe legislation of a member state.

If the application meets all the requirements piedi by law, the court will issue the
European order for payment in the shortest timgyrinciple within a term of 30 days from
the date of introducing the application, using Ehéype form. In this term of 30 days is not
included the term required for the applicant tbifi) rectify or amend the application.

By the European order for payment, the defendalhto@iinformed with regard to the
possibilities of action as regard to the applicatd the applicant:

1. To pay to the applicant the amount written in theeo;

2. To oppose to the order for payment making countienraevith the court of origin,
counteraction which must be sent within 30 daymfthe date when the order was
communicated or notified to them.

The European order for payment will be communicatedotified to the defendant
according to the national legislation of the stafeere the communication or notification
should be made, existing the possibility of beirmgampanied by confirmation of receipt
from the defendant, or not.

In case that the debtor does not counteract, theedure will continue in accordance
with the common law from the member state of origixcept for the case where the applicant
demanded expressly, or by request, at the latéstebthe issuance of the European order for
payment, that the procedure to be ended in sudse. dhe counteraction of the defendant
will be made by using the F type form which will )ensmitted by the court once with the
European order for payment, the defendant being @fethe obligation of specifying the
reasons of his appeal. There are three cases whexe,after the expiry of the 30-day terms
established by art. 16 par. (2) of the Regulatitrte defendant may demand the re-
examination of the European order for payment leefoe competent court from the member
state of origin:

1. The European order for payment was communicatestified in accordance with
one of the ways provided in art. 14 of the Regalataind this communication or
notice did not occur in useful time in order tooall him to prepare his defense,
without this being imputable to him;

2. The defendant was prevented in appealing the ralleiof the applicant by causes
of force majeure or because of some extraordinagumstances, without this
being imputable to him;

3. The order for payment was issued wrongfully.

It can be observed that in all these 3 cases, ritemtion of the legislator was to
remove the fault of the defendant, exactly thiswgehe consideration for which he receives
another chance to challenge the application of dreglitor by filing the application of
reexamination of the European order for paymenieds Contrarily, we interpret that the
request of reexamination filed by the defendant ldiawt be acceptable. Of the request for
reexamination of the defendant will be rejectect Buropean order for payment remains
valid. In exchange, if the court will consider tlla¢ reexamination request of the defendant is
justified, the European order for payment will hel mnd void.

The most important element introduced by this pdace of European order for
payment remainthe removal of the procedure of exequaithrerefore, according to art. 19 of
the Regulation, an European order for payment bewprnforceable in the member state
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will be acknowledged and will be executed in ak tbther member states without being
needed any statement to determine the enforceafde &nd without its acknowledgment to
be challenged. The court of origin will immediataelgclares that the European order for
payment is enforceable, using in this sense thg& form. The formal conditions required to
acquire the enforceable force will be regulatedtiy legislation of the member state of
origin. The European order for payment hence beegranforceable will be forwarded by the
court and to the defendant.

If the enforcement is to be made in a member stiter than the state of origin, the
applicant will make available for the competentoeoément body from that member state a
copy of the European order for payment as it idasled enforceable by the court of origin
and, if applicable, the translation of the Europesder for payment in the official language of
the member state where the enforcement shall tiake pThe translation shall be certified by
a person authorized in this respect in one of tamber states.

The European order for payment can never make thecto of a background
reexamination in the member state of enforcemaritjtb enforcement can be rejected in the
member state of enforcement at the request of@fendant, in the following cases:

1. The European order for payment is incompatible aitihecision given or an order
issues previously in any member state or in a thiiade, given that these will not
cover the same parts in a litigation having the esafject and, in the same time,
the decision given or order issued previously télifthose conditions required to
acknowledge it in the member state of enforcemeamd, the incompatibility could
not have been invoked during the legal procedute@member state of origin;

2. If the defendant paid to the applicant the amostdt#ished in the European order
for payment.

In case that the defendant requested to the cduwtigin the reexamination of the
European order for payment, the competent count filte member state of enforcement may,
at the request of the defendant to limit the pracedf execution at insurance measures, to
subordinate the execution of the constitution cfeaurity which will determine or, under
exceptional circumstances, to suspend the enfontepnecedure.

Conclusionsthat can be drawn after the analysis of the Elaop®der for payment
procedure are the ones that, as we were sayinthidbyegulation was followed to simplify,
accelerate and reduce the procedural costs in -bmsler causes regarding the non-
challenged pecuniary receivables, the approvalesafidrcement of this regulation in member
states being based on the mutual trust betweenghtitions of these states.

Nevertheless, in reality, we agree with the opiréacording to whick, in reality, the
numerous differences between the regulations df migcedures from the member states, but
also the ones of substantive law, are not fullysdlby instituting some minimum applicable
standards, being necessary an ample example ofadlagmegard to the particularities that
create major impediments of interpretation. Pogsibly enforcing the new Code of civil
procedure starting with 01.09.2012 next to the réwil Code already in force as of
01.10.2011, more of these differences to be mewabut the practice will be the one that will
show us, along the way, which of them will be nmated or not.
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Abstract

This study deals with the institution representgivof the employees, the only
possibility, regulated by the law, to defense armhyotion the interests of employees, in the
absence of a trade union representative at thel lef/¢he unit. Therefore, we are in the
presence of alternative to trade union representgtiwhereas, in principle, coexistence
between the two is out of the question.

Topics studied has known substantive changes hatleritry into force of the Law No
40/2011, both in respect of the conditions of bllgy of representatives of the employees, as
well as in respect of measures of legal protectionthem. Therefore, we want to do a
comparative overview of the old and new provisieqsal in the matter.

Keywords: empoyee, representation, trade union, colectiveeagrent, mandate,
responsabilities.

Introduction

Nowadays, the institution of the workers’ repreaéies is regulated by Articles 221-
226 Labor Code. Law no. 40/2011 has brought impudrtahanges regarding the old
stipulations in matter. In principle, these changeder to the eligibility requirements,
conditions that must be met in order to elect tlorkers’ representatives, and also to the
protective measures instituted in their favor.

As it had been shown by the special literatuthe workers’ representatives are an
alternative to the trade unions, being electedhatemployer’s level, only if there are no
unions. Law no. 40/2011 has brought an importaatifctation in the terminology of labor
relationships, because, initially, Article 224 pmmaph (1) Labor Code required the
appointment of workers’ representatives in theathitat had no union members. Therefore,
this way of representing the employees may co&xibtthe classic one, the representation by
a trade union, as long as that union is not reptasee. Related, angported to Article 223
(e), the negotiation of the collective labor agreatnis one of the special duties of the
workers’ representatives.

In this context, the wording of Article 221 Laboode gave birth, with reason, to
some contradictory opinions in the specialized liéiggrature. Thus, it has been enforced the
idea that these provisions are mandatorgspectively: the appointment of the workers’
representatives is compulsory for the employershibge more than 20 employees and where
is no representative union. The opposite opihitimat cannot be ignored either, refers to the

! In this regard, AlTiclea, Reprezentafi salariayilor, in Revista Roméahde dreptul mungiinr. 1/2004, p. 24.

2 R. G. Cristescu, C. CristescGpdul muncii modificaki republicat. Analizesi solwii, Hamagiu Pubishing
House, 2011, p. 324.

% |.T. StefanescuJratat de dreptul munciWolters Kluwer Pubishing House, 2007, p. 109.
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wording of the concerned article: “for the emplayaith more than 20 employees and where
IS No representative union organizations createdrdmg to the law, the employees’ interests
may be promoted and defended by their representatiVesccording to this opinion, it is
obvious that the existence of the workers’ repridgasms is not obligatory. The law has set up
a possibility and not an obligation for the emplegd¢o choose their representatives. Indeed,
the legal regulation of the institution of the wer&’ representatives can be found only in the
Labor Code. From the interpretation of this regafait can result only one conclusion: we
find ourselves in the presence of a suppletive norm

Conversely, both the Labor Code4 and Law no. 62[2@ie social dialogue law5,
impose the compulsory negotiation of the collecti@bor agreement at the unit level for
employers with at least 21 employees. The socalbdue law states that the negotiation of
the collective labor agreement can be made by trkexs’ representatives only in the units
where either representative trade unions do nat exithere are unaffiliated trade unions to a
federation trade union that is representative fog sector to which the unit belongs.
Therefore, we ask ourselves how this legal obliygtito negotiate the collective labor
agreement (in units with at least 21 employeesh, loa fulfilled, in default of a union
representative and of the workers’ representativetier said, in the absence of a party. Thus,
we believe that the wording of Article 221 Labordéshould be reconsidered, so that the two
legal texts to correspond to each other. More §pally, to establish mandatory election of
the workers’ representatives in units with morent@8 employees, so that the obligation of
negotiation of the collective labor agreement tadspected in the same units.

Returning, the role of the workers’ representatii®do promote and defend the
interests of the employees from the unit, havisgnalar role to that of the trade unions, even
if the ways of action are not the same, since treyspeciaimandated for this purpose. The
length and limits of the mandate, according to @e&ti224 Labor Code, are established in the
general assembly of the employees, the same assémbklects these representatives. Thus,
as noted before, in the legal doctfinthe relationships between the workers’ represiees
and the employees that chose them are based @ontract of civil mandate, the mandate of
these representatives being a special one.

Specifically, according to Article 221 paragraph, (the workers’ representatives are
elected during the general assembly of employeegoby of at least half of all employees
regardless of the number of participants at thetimgelhe number of employees includes all
categories of employees, regardless of the typleeoémployment contract.

Also, Article 221 paragraph (2) stipulates that tlsenber of elected representatives of
the employees shall be established by mutual agneewmith the employer, in proportion to
the number of employees. This agreement is not ddeth for example, when nominating
these representatives.

The conditions that must be fulfilled by an empleye order to be elected as
representative have been modified once that Law4@{2011 entered in force. In the initial
settlement of the Labor Code, only the employeesiay least 21 years old and that have
worked for the employer for at least one year withbreaks could have been chosen as
workers’ representativésCurrently, the only condition that has to beifidél is that of full
capacity of exercise, respectively the age of IRisT it was removed the existent discrepancy

* Article 229 paragraph (2).

® Article 129 paragraph (1).

®|. T. Stefanescupp. cit, p. 111.

" The establishment of some special age conditionthé exercise of certain functions or tasks isamisolated
fact. It is required by a number of normative atist have a special character, for example, acegrii Law
no. 22/1969, in order to fill the position of adnstnator, a person must be at least 21 years ol tmave not
been convicted for offenses against property anst imave the necessary professional knowledge.
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between the conditions to be met in order to betetkin the management bodies of the trade
unions and the necessary conditions to be elestetbekers’ representative. On the contrary,
Law no. 62/2011 stipulates that the persons thalyehe full capacity of exercise and that do
not execute the additional punishment for prohobitof the right to occupy a certain function
may be elected in the management bodies of the wratns. In the same context, it should
be noted the fact that even minor workers, agetléobr over, may be members of a trade
union.

In this context, two remarks are necessary. Firstteording to stipulations of Law
no. 319/2006 for work safety and health, the pessiasignated by the employees to represent
them on issues related to safety and health at wankot act as workers’ representafives
Secondly, the employees occupying managerial positicannot be elected as workers’
representatives, just as well as they cannot benumember$

The length of the mandate for the workers’ repregeres, as stipulated by Article
222 paragraph (3), may not exceed two years. Shasmaximum length, so it can be less than
2 years. In fact, the general assembly of emplgyease with the appointment of the
workers’ representatives intentionally mandateddlébend and promote their interests, will
also establish: the length and limits of manddte,duties of the workers’ representatives and
the way of their fulfillment. Yet, the general asd#y of employees cannot establish for their
representatives tasks that are specific for thaetranions, as provided by I&wBecause the
law does not specify whether the workers’ represgtergs may or may not obtain a second
mandate, we consider that nothing prevent the gaengons to be elected to represent the
interests of employees for another, possibly, teary.

The legal stipulations on time spent by the workegpresentatives to exercise their
mandate have supported some changes in relatithre timitial settlement of the Labor Code.
Thus, according to Article 224 Labor Code (as arednbly Law no. 40/2011) the facilities
accorded to the workers’ representatives regarthiegtime required to fulfill the mandate
were eliminated. It was established that the nurobéours within the normal working hours
necessary for the fulfillment of the mandate thegeived is determined by the applicable
collective labor agreement or, failing that, thrbugirect negotiation with the unit’'s
management.

Contrariwise, the situation of the elected memlretbte executive bodies of the trade
union, who also work in the unit, is more sevendgulated by Law no. 62/2011. On this
basis, the trade union leaders are entitled to mtimoreduction of the working program by a
number of days necessary for the development oftthée union activity, under the
conditions negotiated by the collective labor agreet at the unit level. The employer has no
obligation to support their salary rights during time in question.

By the comparative analysis of the two legal texts, conclude that the workers’
representatives may be paid by the employer duheageriod of time that they perform their
duties with which they were invested by the empésyef the parties determined so by
negotiation, as the law does not expressly profiist possibility (such as for the case of the
trade union leaders)

The duties incumbent upon the workers’ represedg@sticover a wide range of
activities. In principle, they should guard to tbhbservance of the employees’ rights, in
accordance with the law in force, the applicabléective labor agreement, the individual

8 In this regard see R. G. Cristescu, C. Cristespugit, p. 326.

° In this respect, . TStefinescupp. cit, p. 109.

1 For instance, the workers’ representatives camiefénd the employees’ rights, they represent inrtspu
jurisdictional bodies, other institutions or statéhorities, through their own or elected counfmishe defense.
» The same, R. G. Cristescu, C. Cristesqu,cit, p. 327.
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employment contracts and the internal regulation.tHe absence of some trade union

organizations in the unit, the workers’ represemeathave the following specific powers:

» to be consulted by the employer when reducing thkivg program from 5 to 4 days per
week, with the appropriate reduction of the wageoeding to Article 52 paragraph (3)
Labor Code;

* to be consulted and informed by the employer thinid to make collective redundancy,
as provided by Articles 69-70 Labor Code;

* to be consulted by the employer to the developroktite annual vocational training plan,
annexe to the collective labor agreement concladdtie unit level, according to Article
195 Labor Code;

« to approve the employees’ requests of removal fwmrk in order to attend the training
programs;

* to organize, every semester, in the units inforamationcerning the rights of the pregnant
female employees, confinement after birth or whe lareastfeeding, according to G.E.O.
no. 96/2003 on maternity protection at work;

» to take part to the drafting of the internal regola, with an advisory opinion, as provided
by Article 241 Labor Code;

* to promote the interests of the employees regardieg wage, working conditions,
working time and rest period, job stability and amther professional, economic and
social interests connected to the employment oxlahips. According to Article 163
paragraph (2) Labor Code, the confidentiality of thiages may not be opposed by the
employer against the representatives of the traceny

» to notify the labor inspectorate as regards theadireof the legal provisions and the
provisions of the applicable collective labor agneat;

e to support the solving, at workplace, of complaimizde by the employees who consider
themselves discriminated on the grounds of sexqrdoty to Law no. 202/2002 on equal
opportunities between women and men;

e to negotiate the collective labor agreement, adngrtb Article 223 (e) Labor Code. This
last task was added by Law no. 40/2011, amendiaed-#ibor Code, corroborating, thus,
the provisions of the general act with the stipata of the special law in matter (Law no.
62/2011 on social dialogue).

Currently, the measures of legal protection prodite the workers’ representatives
were substantially reduced. If the old regulatispscifically stated that such persons cannot
be dismissed for reasons related to the persoheoémployee, for professional unfitness or
for reasons related to the mandate received framethployees, Article 226 Labor Code,
republished, stipulates that the workers’ repregesgs cannot be dismissed only for reasons
of fulfilling the mandate that they have receivedni the employees. In conclusion, during
the entire term of office, the workers’ represantst may be dismissed based on all grounds
provided by the Labor Code, including the grounddafsolution the job position or for
professional unfitness. Such a dismissal is illegdy if it is proved that the real reasons that
led to the dismissal had direct and immediate i@ao the fulfilment of the mandate given
by the employeé$§

Conclusions

The need of special protection for the workersrespntatives was set out as a general
principle in the European Social Charter and it was/ided by the Romanian legislation in a
number of special laws.

Thus, based on Article 28 of the Revised Europeaciab Charter, the workers’

12n this respect, R. G. Cristescu, C. Cristesgucit, p. 330.
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representatives are entitled to enjoy effectivaqmiion against the acts that could bring them
prejudice, including the dismissal, and which cobkl based on their status or activities as
workers’ representatives within the unit; to ben&bm specific facilities to enable them to

carry out their functions promptly and efficientlgccount being taken of the professional
relations system of the country, as well as thedse@mportance and capabilities of the
concerned unit.

Internally, Article 8 of Law no. 467/2006 establislp the general framework for
informing and consulting the employees, states equesntly: the workers’ representatives
enjoy protection and guarantees to enable thenetfmnon properly the duties entrusted to
them for the entire term of the office. The settengd meeting of these obligations must,
however, take place within the limits prescribeddy.

Also, based on Article 48 of Law 217/2005 on théalekshment, organization and
functioning of the European Works Council, the menmshof the special negotiating body of
the European Works Council and the workers’ repredves in Romania enjoy, in the
exercise of their duties, the rights provided by taw in force for workers’ representatives
and the persons elected to the trade union bobiese rights especially refer to the attending
to meetings of the special negotiating bodies oEofopean Works Council or any other
meetings required by law, as well as the wage paymoe the staff members who are part of
the Community-scale undertaking or Community-sagieup of undertakings, during the
necessary absence for the performance of theiesiufhe members of the special negotiating
body may not be subject to any discrimination, carive dismissed or subjected to other
sanctions, as a result of their duties, accordingatw no. 217/2005. And not on the final turn,
the members of the special negotiating body oBtmpean Works Council and the workers’
representatives must be given the time and negesszains to inform the employees on the
progress and results of the information and coasalt process.
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Abstract

The present paper aims at offering a brief view ithie newly provisioned regulations
regarding domestic violence in Romanian Law. \hik purpose in mind, the author invokes
past regulations and present realities, correlatitiiem with the novelty of the New Civil
Code and the last modifications of Law No. 25/20# result is a general study that points
out the main characteristics and instruments engidoypy the new legal framework in
combating domestic violence.

Keywords: domestic violence, New Civil Code, Law. No. 25/2G52nily Law.

Introduction

The current year — 2012 — has brought on a serikdegislation novelties, not
necessarily innovations, especially imitations fratmer states’ juridical systems. In the
present study we will try to analyze the modatityvhich these Family Law provisions of the
New Civil Code are structured and completed byre juridical norms that regulate family
violence. The last ones are condensed in Law N&022 which has significantly modified
Law No. 217/2003 for combating and preventing famiblence. The lawmaker has seriously
tackled this problem, considering it to be one ational interest, this especially standing out
within the legal text, the main reason for thisrdgethat unfortunately Romania is holding
some negative records in that which regards famdjence.

The History of the Problem

Without detailing what other authors have alreadynied out, we observe that
domestic violence not only was not regarded to Ipeodlem for a long time but in certain
historical eras it was considered to be even jastiffrom Antiquity to the Modern Age being
if not encouraged, at least justified or explainkdthe worst case, some minor reproof was
applied to the one implicated, not without drawthg attention of the wounded party on its
own culpability, all under the dome of the Churc@anonical Law.

The pre-1990 legislation has totally neglected acdulted the problems of the
Romanian society, a patriarchal one by excelle@dy in 1990 the quality of being a family
member was considered to be an aggravating ciramnostin the penal provisions and a
special law that would address domestic violencaw.LNo. 217/2003was much later

! For an analysis of Law No. 217/2003 see Marianacida Radu, Mihnea Rad@onsideraii privind legea
pentru prevenireai combaterea violerei in familiein Studiisi cercetiri din domeniulstiinzelor socio-umange
Academia Roméax Filiala Cluj-Napoca, vol. 12, Ed. Argonaut, CN@gpoca, 2004, p. 409-413.

106



C.S. Jucan

adopted, even though at present times, the situai@specially grave, requiring normative
adjustments

As we have shown from a statistical point of vi®@mania’s situation is a challenged
one regarding this issue. Of course, statistice htheir limits but this certainly reveals real
aspects relating to the ever more active concerthefpublic institutions to identify the
phenomenon. The policy of the European Union fodldie same direction in the conditions
in which it was statistically proven that half dfet women and children (the most abused
categories) from Europe are victims of domestiderio€. The data made available by the
Ministry of Labor, Family and Social Protection am®re than worrisome from a statistical
point of view, the figures from 2008 and 2009 irding 11534 cases (137 deaths)
respectively 9868 cases (77 deaths) in the firstobiths of 2009 The tendency is one of
elevation of this phenomenon, the reports forwalggethe same ministry to thép Abuse”
Association indicating 11.000 cases for 2010, tkatralized results not being publicly
released yét

There are multiple forms of violence and we willyomention them because we do
not wish to insist on the forms of violence managedusively through the penal legislation.
Even Law No. 217/2003, as it was modified by Law R%/2012 concretely defines in article
4 letters a) — g) the manifestations of domestmevice: verbal, psychological, physical,
sexual, economic and social.

The concrete definition of the notion of ,family mbeer” is also important and it too
has taken on new meanings as a result of the poosisf the new legislation

The Inter-Disciplinary character of The Domestic Vblence Issue

In these conditions, taking in account the figysessented and the fact that over 50%
of Romanians considers that domestic violence isab it was only normal that ever more
severe measure be taken

Next to the juridical aspects that are evidenthkdid to the existence of a normative
act, this law has a powerful inter-disciplinary er, its application requiring the
instrumentality of an important number of publistitutions.

Of course, The Ministry of Administration and Intat Matters and The Ministry of
Justice have essential competencies in that wieigards the application of this law. We must
also underline its powerful social component, Thaidry of Labor, Family and Social
Protection being expressly designated as one ofirkgtutions directly implicated in
managing the policies of social assistance andithatalso responsible with the financial
dimension of the programs resulted from the apfpboaof this law.

Domestic violence is not only a juridical probleinhas numerous dimensions that
link it with psychology, social assistance, soghkenomena all of these corroborated with
theoretical issues, purely speculative but impartathe matter at hatfd

2 Maria PescaruPreventing and Fighting against (intra)Family Viake in Agora International Journal of
Juridical Sciences2011, no. 2, p. 201-206.

3 http://www.ziare.com/stiri/violenta/un-sfert-dinffeile-si-copiii-din-europa-victime-ale-violentei-48779 -
article and statistics from th&"®f Feb. 2012 consulted on th8 6f Oct. 2012.

4 http://www.mmuncii.ro/pub/imagemanager/images/Slatistica/Buletin%20statistic/2009/familiel_65.pdf
consulted on the™of Oct. 2012.

® http://www.mmuncii.ro/pub/imagemanager/images/Skatistica/Buletin%20statistic/2009/familie4_68.pdf
consulted on the™of Oct. 2012.

® http://www.ziare.com/stiri/violenta/romania-peste-000-de-cazuri-de-violenta-in-familie-in-2010-1 086 -
consulted on the™of Oct. 2012.

" Mariana Narcisa Radu, Mihnea Radine Concept of ,Family Member” in the Romanian Pelnegislationin
Valahia University Law Studypl. XVIII, no. 2, 2011, p. 48-52.
®http://www.ziare.com/stiri/violenta/jumatate-dintremani-considera-ca-violenta-fizica-in-familie-esteva-
normal-1087884 article featured on the T2f Apr. 2011, consulted on th& &f Oct. 2012.
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A true campaign has started several years agpunsose being stopping or at least
reducing the phenomenon, starting from a preveritimetion. Next to numerous NGOs that
greatly contribute to the support of the victimstioése abuses (ex. The ,Artemis” Centre),
The Institute of Prevention and Combating of Crihaes started an ample program closely
related with domestic violente

Correlations with other juridical norms

Because of the magnitude of the phenomenon anduiserous implications, the
desired solution would be the existence of conpilegislations that would jointly function
from within several Legal branches in order to assesolution of the problems linked to
domestic violence.

Firstly, one must observe certain provisions @f ew Civil Code that have a strong
tendency towards the linkage with penal norms inage matters rather than the current
approach that, up until now had preferred to remwthin the specific framework of Civil
Law.

Evidently, the most significant implications ofg¢mormative act — Law No. 217/2003,
as it was modified by Law No. 25/2012 — are juradliinked to Penal Law, respectively to the
Penal Code and Penal Procedural Code. At the seme we are dealing with a Penal
normative act that presumes a series of specéimehts — the urgency of the measures, the
participation of the Public Ministry in managingeie situations and also the temporary
,Crisis” character of some of them, the solutiopplaed being always temporary.

Thusly, several types of institutions were devetbdike centers of urgently receiving
the victims, centers of combating violence and @enfor aggressors and the last novelty
brought on by the last modification of the law netjag the prevention and combating
domestic violence is the possibility of obtainingeatraining ordéf.

In order to support the efficiency of these nownsat least the fact that a timid start
exists, several actions forwarded with the purpolsenstituting this measure were noticed
even at the date of the entering in effeat the provisions at hand.

The Correlation of the Legislation Regarding Domest Violence with the Family
Law Norms of The New Civil Code

The big problem appears in the moment in whiclerdfie disappearance of the urgent
element determined by the imminence of the pevignethough the restraining order exists,
more concrete and durable norms would have to pbealp This is because the situation of
the victim cannot be solved exclusively by PenallLspecial procedures, even though
constraints on the liberty of the aggressor (whatithe moment happens as a last resort
situation at most) as long as these measures aresupported by social assistance,
psychological counseling and patrimonial measures.

In this regard, coordination between the Penal lteosms, those regarding social
assistance and civil norms would have to exist.

°An interesting article on this subject, author i@t Sava, on the 31st of March 2012
http://www.avocatnet.ro/content/articles/id_2824€/8-acceptam-violenta-domestica.htohsulted on the™
of Oct. 2012.

19 Corina BuzduganTeoria general a dreptuluj Ed. Universul Juridic, Bucharest, 2Q1fassim; eadem
Theories of the Right of the State to Impose tlgalL8anction in Criminal Mattertn The Efficiency of Legal
Norms Hamangiu Publishing House, Bucharest, 2012.

1 http://www.politiaromana.ro/prevenire/ - consuliat data de 8 oct. 2012 (not adapted to the newl leg
provisions).

2 Mirela Gorunescu, 13th of July 201Bttp:/www.juridice.ro/209698/ordinul-de-proteciiedegislatia-
romaneasca.htntonsulted on the"dof Oct. 2012.
Bhttp://www.telegrafonline.ro/1339448400/articol/2%P/victimele_violentei_in_familie_cer_protectie portri
va_agresorilor.htmtonsulted on the"8of Oct. 2012.
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We do not know if the state realized the importanteuch a correlation and if it
intends to continue along these beneficial lineyond the small signs that stood out in this
sense. However, it appears to be certitude thttaractual form of the Civil Code, some of
the provisions relating to family rapports and bh&yean become useful in these situations.

The whole Chapter Il of The New Civil Code, respaady article 58 and the next one,
refers to a problem that is directly linked to th@dready discussed — The respect owed to the
human being and its inherent rights. It is evideat in the case of domestic violence, through
the introduction of these new provisions the lawbigeken twofold, both from a Civil and
Penal perspective. Both the doctrine (which hadyaaed these rights before their express
mentioning in the current Civil Cotfg and the law recognize theight to life, health,
physical and psychological integrity, dignity, to awn image, respect of private life as well
as other similar rights recognized by laédccording to art. 58) as being non-transmissible,
inherent. Inaccessible, un-patrimonial, in-sesigadnrhd imprescriptible rightsLife, health
and the physical and psychological integrity arghtis guaranteed and equally upholded by
the law” (article. 61 as well as art. 64 referring to theiolability of the human body) are
primarily rights that refer to the welfare of sdgieaccording to the same article, second
paragraph.

Of course, in the next articles the Code referth&oeugenic practices developed due
to modern technology. Also, the new provisions middeeintimation of the Court possible, in
the conditions of articles 252-256, in order tgpdise the reparation of the material and moral
damages suffered as a result of breaching the m@rgoned provisions, the legal civil
delictual responsibility being invoked. Of course,least for this part of the provisions, the
procedure that can be initiated by the victim isie@ faster, advantageous and more
beneficial if started within a Penal trial.

Aspects like infringement of the rights to privéife, image, dignity (art. 71-73 with
the definitions and examples of art 74) were linkeivil Law (although not entirely or at
least arguable).

For the protection of the minor and not only instlese, more concrete norms are
provisioned a little different, especially regamglithe procedure, the institution of Tutelage
and Curatorship (art. 104 and the next one). leréam measure, the old norms were kept,
provisioned both by civil legislation and by es@dlgi applicable juridical norms, respectively
Law No. 272/2004. These norms, on which we will msist, also regulate the situation in
which the institution of the Tutelage or Curatopsts imposed on the child, when the parents
do not respect their obligations and more so wienchildren become victims of domestic
violence, the statistics indicating them to be pleefect victims, next to the women and the
old. All these measures are under the control @nct ®bservation of the Tutelage Court,
which will be the one to watch over the upholdirfghe rights of those under Tutelage. Of
course, these institutions could make the subjéa distinct paper on their own, reason
because of which we will not develop the subjecthier as it is only auxiliary to the present
study.

There are some totally new consistent provisiongchvidirectly regard the family
relations, now provisioned in the content of theilCCode.

The correlative rights and obligations of the s@suare regulated in the lind Book of
the Code, Chapter V, art. 307 and the next one.

One of the obligations expressly provisioned ig tifamutual respect, according to
art. 309 paragraph 1, respect which the doctrirseimdicated to be the respect of the person
and personality of the other spouse, includingohiker private life, without the censorship of

14 cilina JugastruReflegii asupra ngiunii si evoluiei drepturilor personalidzii, An. Inst. de Ist. ,G. Batiu”,
Cluj-Napoca, Series Humanistica, vol. V, 2007, 26-340.
!> Noul Cod civil. Comentariu pe articqleoord. Fl. A. Baias etc., C.H. Beck Publishingude, 2012, p. 58 sqq.
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mail, social relations or professional choices,oading to art. 310, which regulates the
independence of the spouses at a personal leveligih relating to the principle of co-
decision within marriage. Evidently, if we try torcoborate all the possible types of violence
applied within a family between the spouses, tree as many breaches of the general
civilian provisions as there are of the special.law

Beyond the personal rights and obligations, the spouses also have rights and
obligations of a patrimonial nature. Within thegpds of rapports, certain types of violence
can be observed, like psychological, economic,ascand spiritual, without excluding the
other forms. Frequently, the aggressive spouseesalihe lack of control of the other over the
family goods or the poor material state with whibhlh whole family is confronted in order to
maintain his or her dominant position. In this neljahe case of wives that cannot or refuse to
divorce because they fear especially expensiveeaidess trials that they do not afford is
very frequent

The new provisions permit the possibility that ertain special situation, a special
judiciary mandate or temporary tutelage can betuistl over one of the spouses when he or
she puts the family at risk through his or her oaats, provisions which we can easily
correlate with an abusive behavior caused by alcobnsumption or the consumption of
other substances (art. 315, 316).

One of the great novelties is the provision of ait8 of the New Civil Code, which
regulates the right of information between the sesuand the obligation of spouses to inform
the other relating to the goods, revenues and débtsase of the contrary and lack of
knowledge on behalf of third parties, a relativegumption is instituted according to which
the plaintiff spouse tells the truth.

Inspired not only by the former legislation butcalsy situations of an abusive nature
from the practice of the Courts, the possibilityre€ording immovable property as a family
residence has been instituted even if the resgespouse is not the proprietor of the house,
which assures an elevated protection of the faoubr the whole duration of the marriage. If
these provisions are corroborated with the possilmf obtaining a restriction order or one of
evacuating the abusive husband from the house tiddaip to especially useful norms in
limiting the effects of abuse Furthermore, according to the provisions of 322 of the New
Civil Code, even the juridical acts concluded regay that immovable property have a
special legal character according to which the eohsf the other spouse is needed, even if
the spouse that concludes the acts is sole proprigs a result, the act can be annulled (if the
immovable property was properly noted in the LamgjiRer) or damages can be requested (if
there is no such inscription in the Land Register).

There are similar provisions regarding tenancy @G48 of the New Civil Code).

The two spouses are obligated to award reciproea¢mal support and as a novelty,
what the jurisprudence already established is negulated, respectively the assessment of
the work that each spouse has made within the holdeadding a value to the work of the
spouses (the law does not distinguish betweenpbeses but the work of women within the
household is still predominant within the Romanfiamily, according to the aforementioned
statistics and to the social realiti8s)At the same time, the right of compensation fos t
spouse is instituted, if his or her help surpaseedchormal limits (art. 328). These are normal
provisions, extremely atypical for the Romanianistycbut which come to realize a certain
equilibrium within the families. Without presentimplarized values, at a national level the

®1dem p. 316-319.

" Mirela Gorunescu, art. cit.

'8 Noul Cod civil. Comentariu pe articgleoord. Fl. A. Baias etc.,C.H. Beck Publishing Heu2012, p. 334-
340.

91dem p. 347.
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reality is that the revenues of working women anedr than those of their male colleagues
that hold the same positions or when this discratiom does not exist, there is a clear
preference for male employees.

A true Pandora’s box has been opened for both &nieep of a marriage through the
acceptance of the existence of several matrimeagimes and the possibility of concluding
some matrimonial conventions by the future spoudéswill not insist on these aspects, we
will only mention them, taking in account that thigmk to the subject of the paper is indirect
and they have already been the subject of soméadiped studie¥.

Also, the partition of the patrimony becomes pdssibithin marriage, without the
disappearance of the legal community of good${# is chosen by the spouses), according to
art. 358 of the New Civil Code, which is a welconpdvision, taking in account that the old
regulations requested special conditions and jedtsituations in order to request this kind of
partition. Presently, any spouse can request th@nastration of a part of the goods or the
individualization of his or her quota, independgmif the marriage.

Continuing on the same line of thought, the prarisi regarding the separation of
patrimonies which bears similar characteristicergithen this approach, the only difference
being that in the moment of choosing this optioa tegime of the community of goods
ceases to exist for future goods. Also, the sptlserequests this separation must prove the
culpability in administering the goods on behalftbé other spouse, condition that is not
necessary in the situation of the partition of good

Finally, other significant aspects are those reldtethe decomposition of marriage
that comes as auxiliary elements.

From the provisions of art. 373 paragraph B corrateal with art. 379, 384, and 390
of the New Civil Code, the decomposition of maredgecause of the culpability of a spouse
attracts, if the marriage in question took londert 20 years, the possibility of obtaining a
compensation charge in order to avoid a lack oflégum in the living conditions. This sum
of money is established according to several fact@sources of spouses, health, effects of
divorce etc.) and can take on the form of a gldibeéd sum or a monthly allowance,
percentage quotas of the debtor’s revenues ordhefigial interest of mobile or immovable
goods (art. 391, 392 and the next of the New @waitie)?*

At the same time, adding to the possibility of resfing the compensation charge, in
case of the divorce from the culpability of the sg® there is also a possibility to request the
allowance of damages for the suffered prejudicgamdiess if that is a physical, moral or
material one (art. 388 of the New Civil Code).

The last aspect of the same category of paymerniseisone based on the right of
allowance. This obligation also existed in the ppetsently being independent of culpability
(the culpable one can solely benefit from it butydor a year since the decomposition of the
marriage). The allowance cannot coexist with thempensation but is distinct and can be
awarded in parallel with the damages linked toafemementioned prejudi€ecaused by the
decomposition of marriage.

Conclusions

Such measures come to support the situation adfgbases that try to exit the vicious
circle of an abusive marriage. It is evident tHag¢se norms are not perfect and can be
improved upon, even though there are numerous tsjpequestion even in this phase of the

%0 Cristiana-Mihaela Giciunescu, Mihaela-Gabriela Berind€lpnvenia matrimoniali. Consideraii critice in
Noul Cod civil. Comentariilllrd edition, “Universul Juridic” Publishing Hee, 2011, p. 392-430.

%L Noul Cod civil. Comentariu pe articqleoord. Fl. A. Baias etc., C.H. Beck Publishingude, 2012, p. 425-
431.

2 |dem p. 421-424.
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theoretical analysis. The practice will surely r@vaew problems. It is evident that these
norms must be perfected with more efficient presenimeasures and with the application of
the norms strictly regarding domestic violence.

These norms do not represent the perfect solutitmwever, they are very good
premises for obtaining a real financial indepeneéemyg those abused when this is the reason
for their deterrence, contributing to the growthtleé security of these persons. Also, these
norms also assume the implementation of mid and-term solutions that will assure the
surpassing the difficult period of time for the abd person, after surpassing the critical
moment of maximum urgency. In the lack of suchaisttes and of the convergence of all
these factors, we all know that the “relapse” & #ggressor is very possible and especially
the relapse of the victim, that enters in that apiof dependency about which the
psychologists talk about, the surpassing of theug circle being a complex process which
must combine all these factors (psychological, eaanal, juridical, social).

The provisions at hand come to adequately completenorms that regulate the
prevention and sanctioning of the abuses. In thiatson of a complete combination of social
and psychological assistance (according to thd legeisions) with a juridical one, both of
an optimal quality, there are real chances forgtapthe abuses or at least minimalizing their
effects on the victim and assuring at the same éimermal life for the future.

Compared to the old provisions, these noveltiesh lbloe Penal and Civil ones are
absolutely innovating and welcomed.
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Abstract

On the date of June 121998, the North-Atlantic Council, gathered on k&eel of the
ministers of defense, required the evaluation efgbssible additional measures which NATO
could take under the conditions of aggravationtd trisis from Kosovo. Consequently, on
the date of October 31998, pursuant to the aggravation of the situatitie North-Atlantic
Council authorized orders of activation for the aftacks. This measure is meant to support
the diplomatic efforts in order to determine thgiree of Milgevici to withdraw the forces
from Kosovo, to cooperate for the end of violencd o facilitate the return of refugees to
their homes. However, in the last moment, pursuandther diplomatic initiatives of the
officials of NATO and United States, the presidéilbsevici accepted to collaborate, and the
air attacks were cancelled

Keywords: NATO, Kosovo, North-Atlantic Council, Security CoilinResolution
1203.

Introduction

The Kosovo region enjoyed a high degree of autonwithyn the former Yugoslavia
until 1989, when the Serbian leader Slobodan Miaci changed the status of the region,
withdrawing its autonomy and passing it under tleat control of Belgrade, the Serbian
capital. The Albanian Kosovarians strongly opposedhis decision. During the year 1998,
the open conflict between the military forces ahd Serbian police forces and those of
Albanian Kosovarians caused the death of over 1@&0OBIbanian Kosovarians and chased
away 400,000 persons from their home. The overcofmeonflict, the humanitarian
consequences and the risk of extension of it ieratbuntries as well caused a deep worry
within the international community. The ignorancg the president Milgevici of the
diplomatic efforts to amiable set the crisis ané thestabilizing role of Albanian militant
forces from Kosovo represented other reasons ofyvor

I. Preliminary issues of the intervention of NATO

On the date of May 281998, the North-Atlantic Counéigjathered on the level of the
ministers of foreign affairs, determined the twojonaobjectives of NATO related to the
Kosovo crisis, namely:

! http://lwww.msz.gov.pl/editor/files/docs/DPB/pokiy_bezpieczenstwa/NATO_handbook.pdf.

% The North-Atlantic Council is formed of the perneai representatives of all member states, who atfeegng

at least once per week and represent the polaigddority with effective power of decision. The @ail gathers
as well on high level, in the presence of the némgsof foreign affairs, the ministers of defens¢he heads of
state and government, having the same authoritydecaling power, and their decisions have the sstateis

and the same validity, regardless the level ofntieeting. The Council has an important public image issues

114



C. Jura

* to contribute to the acquirement of an amiabtdesaent of crisis, by the contribution
to the reaction of the international community; and
» to promote the stability and security in the idigring countries, mainly in Albania

and in the former Yugoslavia Republic of Macedénia

On June 1% 1998, the North-Atlantic Council, gathered on kel of the ministers
of defense, required the evaluation of the possad@itional measures which NATO could
take under the conditions of the aggravation ofdi&s from Kosovo. Consequently, on the
date of October 31998, pursuant to the aggravation of the situattbe North-Atlantic
Council authorized orders of activation for airaaits. This measure is meant to support the
diplomatic efforts in order to determine the regioféMilosevici to withdraw the forces from
Kosovo, to collaborate for the termination of vinde and to facilitate the return of refugees
to their homes. However, on the last moment, punst@other diplomatic initiatives of the
officials of NATO and of the United States, the pdent Milasevici accepted to collaborate,
and the air attacks were cancetled

The Resolution 1199 of the Security Council of OMkpresses, among others, the
deep concern related to the excessive use of toycthe Serbian security troupes ant the
Yugoslavian army and demanded the end of fire ki parties involved in the conflfctin
the spirit of the resolution, limits were estabéidhwith respect to the number of Serbia forces
in Kosovo and in the purpose of the operationsqgoeréd by it, according to a separate
agreement concluded with the Serbian governmenaduition, it was agreed that OSCE
institutes a Mission of verification in Kosovo (KVMvhich shall deal with the observance of
the conditions on field and that NATO determinesmésion of air supervision. The
determination of the two missions was approved Hey Resolution 1203 of the Security
Council of the United Nations. A few NATO non-memlm@ations agreed to contribute to the
mission of supervision. Coming in the support of GBS the Alliance constituted a special
operative military force which could contribute tbe emergency evacuation of KVM
members, in case of a new conflict which would eseptihhem to risk. This operative force was
carried out in the former Yugoslavian Republic cidéddonia, under the general control of the
Supreme Commandant of the Allied Forces in Eutope

Despite all these measures, the situation from ¥@sthanged at the beginning of
1999s, pursuant to some actions of challenge ceone lioth parties and to the excessive and
disproportionate use of force by the army and sp&rbian police. A part of these incidents
were stopped by the mediation efforts of OSCE iotps, but on the half of January, the
situation got worse, pursuant to the escalade @fS#rbian offensive against the Albanians
from Kosovo. New international efforts were undketa in order to quicken the search of a
peaceful solution of conflict. The six nations b&tGroup of Contact, incorporated in 1992 at
the Conference of London for the former Yugoslavi@ance, Germany, ltaly, United
Kingdom, Russia and the United State, gatherecherdate of January 291t was decided
the emergency organization of negotiations betwenparties involved in conflict, which
were to be carried out by international mediatidATO supported and reinforced the efforts
of the Group of Contact, approving on the dateavfudry 38 the use of air attacks on need

declarations and handouts, which explain to theewidblic and the governments of the states whiehnat
NATO members, the NATO orientations and decisions.

® http://www.nato.int/kosovo/history.htm.

* Ibidem.

® Anca Riusescu, Nicoleta-Elena BuzatGtate’s Recognition and Succesion Act as Contempdsaues in
International Relationships. Case KosoWe 18" International Scientific Conference "THE KNOWLEDGE
BASED ORGANIZATION”", Sibiu, Roménia, 14-16 iunie 2B, KBO Conference Proceedings 2 — Economic,
Social and Administrative Approaches to the Knowked Based Organisation, "Nicolaél@scu” Land Forces
Academy Publishing House, pp. 748-753.

® Ibidem.
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and transmitting a warning to both parties involwedonflict. These initiatives culminated
with a first round of negotiations at Rambouilleear Paris, between Februar{-3
followed by a second round in Paris, between Ma&h18". At the end of the second round
of discussions, the delegation of Albanian Kosauaisigned the peace agreement proposed,
and the discussions ended without a similar sigeato be obtained from the Serbian
delegation

Immediately afterwards, the Serbian police and temii forces intensified the
operations against the Albanians ethnics from Kostwinging troupes and additional tanks
in the region, within a flagrant breach of the agnent from October. Before such systematic
offensive, dozens of thousands of persons abandbeeéchome’

[I. Air campaign of NATO in Kosovo — Allied Force Operdion and its
consequences

On March 28, the OSCE mission of verification from Kosovo waishdrawn from
the region, due to the fact that the obstructionSerbian forces restricted its activity. The
ambassador of the United States, Richard Holbroakst to Belgrade, in a last attempt to
convince the president Mievici to end the attacks over the Albanian Kos@rssj in order
to avoid the imminent air attacks of NATO. Mivici refused to submit, thus, on MarcH®23
was provided the order to start the air attackfigdForce Operation).

The Allied Force Operation lasted 78 days, betwidanch 24" and June 101999,
when the air forces of NATO performed 38,000 missjamut of which 10,484 bombardment
raids (initially against the military objectivedein extended over the industrial installations
and the Yugoslavian infrastructure), as well asO@,missions against Serbian anti-air
defense. Undertaken without any decision of ONUu88c Council, condemned by Russia
and China, the operations in the air space of Ylagas represented the first military
intervention in the history of NATO. If NATO forumacknowledged the loss of only two
aircrafts, without claiming the disappearance of amlitary, the bombardments caused 545
deaths among the Yugoslavian army and 2,000 viciimsng the civil population. Also, the
air campaign of NATO severely affected the econamhyYugoslavia, causing important
destructions of goods, factories, refineries, kegjgmplicitly the blockage of fluvial traffic
on Danubg&

The NATO objectives related to the conflict from ¢¢@o were set forth in the
declaration of the extraordinary meeting of the tR@ktlantic Council, organized at the seat
of NATO on April 12" 1999, and they were acknowledged by the chiefstate and by the
government from Washington, on April"23999:

* controlled termination of all military actions dummediate termination of violent and
repression actions;

» withdrawal from Kosovo of police, military andnaanilitary forces;

* staying in Kosovo of an international militaryegence;

» safe and unconditional repatriation of all refege@nd persons deported and the free
access of the organizations of humanitarian aitl wiview to assist them;

* determination of a political frame-commitment #osovo in terms of the agreements
from Rambouillet, in compliance with the interna&b laws and the Charta of United
Nations®.

When these conditions were agreed by the presiidotevici, the North-Atlantic
Council agreed on suspending the air campaign

" http://www.msz.gov.pl/editor/files/docs/DPB/pokiy_bezpieczenstwa/NATO_handbook.pdf.
® Ibidem.

® http://www.jointophq.ro/cdmopi/teatreoperatii/kosd.

19 http://www.nato.int/kosovo/repo2000/report-en. pdf.

' |bidem.
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Thus, on June 101999, after the end of the air campaign, the Garecretary of
NATO, Javier Solana, announced that he had givstnuctions to the general Wesley Clark,
Supreme Commandant of Allied Forces in Europe, eoncg the termination of the air
operations undertaken by NATO. This decision waspsetl after consulting the North-
Atlantic Council and upon the confirmation by GealeClark of the beginning of complete
withdrawal of Yugoslavian forces from Kosovo. Thethdrawal was performed in
compliance with the technical-military agreementws=n NATO and the Federal Republic
of Yugoslavia, in the evening of Jun8. T'he agreement was signed by the general lieutenan
Sir Michael Jackson, from NATO, and by the genemdbnel Svetozar Marjanovic, from the
Yugoslavian army and by general lieutenant Obrada8bvic from the Ministers of Home
Affairs, from the governments of Federal Republing@slavia and Serbia Republic. The
withdrawal was also performed in terms of the dssp® of the agreement concluded on the
date of June "8 between Federal Republic Yugoslavia and the spesmgesentatives of the
European Union and Rus&ia

On the same date of Juné"Léhe Security Council of the United Nations adoptee
Resolution 1244, greeting the acceptance by theerBedRepublic Yugoslavia of the
principles for a political solution of the crisisofn Kosovo, including the immediate
termination of violence and the fast withdrawal wtigoslavian military, police and
paramilitary forces. The Resolution adopted withfdvorable votes, none against, and one
abstention (China), announced the decision of gy Council to determine a civil and
security presence in Kosovo, under the auspicethefUnited Nation. Acting under the
Chapter VII of ONU Charta, the Security Council ided that the political solution of crisis
was to be based on the general principles adopteMay 6" by the ministers of foreign
affairs from the Group of the seven industrialinedintries and Russian Federation — Group
of the 8 — and on the principles included in thewtoent presented in Belgrade by the special
representatives of the Un European Union and Rusdiech were accepted by the Federal
Republic of Yugoslavia on Jun€®3Both documents were included as annexes to the
Resolutior?,

The principles included, among others, the immedatd verifiable termination of
violence and of repression in Kosovo; withdrawalnafitary Yugoslavian military, police
and paramilitary forces; development of an effexitwil and security international presence
with the substantial participation of NATO therewnfd under unique control and command,
incorporation of an intermarry administration; safed free repatriation of all refugees; a
political transformation to provide a substantialfgoverning of Kosovo province;
demilitarization of the Army of Liberation from Koso; and a global approach of the
economic development of the crisis redfon

The Security Council authorized the member stated the main international
organizations to determine the international presenf security and decided that its
responsibilities include the discouragement of hestilities, demilitarization of the Army of
Liberation from Kosovo and insuring a safe enviremtrfor the return of refugees, and which
may allow the international civil presence to caowt the activity. At the same time, the
Security Council authorized the General SecretaNU to determine the international civil
presence and demanded it to appoint a special seqdive in order to supervise the
performance of such project in practice. Pursuamidiopting the Resolution 1244, the general
Jackson, appointed as commandant of the new amdl security force and action on the

12 hitp://www.msz.gov.pl/editor/files/docs/DPB/poliey_bezpieczenstwa/NATO_handbook.pdf.
13 |bidem.
% http://www.nato.int/kosovo/history.htm.

117



OBSERVATIONS ON THE INTERVENTION OF NATO IN KOSOVO

instructions of the North-Atlantic Council, beganmediately the preparations for the fast
development of Security Force, to operate undenthedate of ONU Security Coun€il

. Stabilizing force of NATO — KFOR

The first KFOR troupes entered Kosovo on Jun® 1999. The development of
KFOR troupes was synchronized upon the leavingesbi&n forces from Kosovo. On June
20", the Serbian withdrawal ended, and KFOR had actishgal the initial mission of force
development. The KFOR mission included: providisgistance with respect to the return of
refugees and their protection; reconstruction dedrimg the conflict areas; providing medical
assistance; providing security and public ordemvgling security to minority ethnies;
imposing interdiction armament traffic; protectiohnational patrimony; insuring the security
of borders; armament destruction; supplying supportletermine some civil institutions,
protection of law and order, criminal and judicsgbtem, electoral process and other issues of
political, economic and social life of provirite

The current missions of KFOR focus on constructngpfe space where all citizens,
regardless the ethnie, cohabit peacefully, as agefiroviding support for the construction of a
democratic civil society. Also, a special attentignstill paid to minorities, this including
patrol missions in the areas where these are dtedmpoints of verification, providing
escort to minority groups, protection of patrimgslgces and protection of the places where
cloths and food are donatéd

Initially, the KFOR mission was formed of 50,000litaries, staff coming from the
NATO member states, partner countries as well a3 @®Aon-member countries, gathered
under the Commandment of unified control. At thgibeing of 2002, the KFOR contingent
was reduced to 39,000 militaries. The improvememtthe security environment allowed
NATO to reduce the KFOR troupes to around 26,00@ares, starting with June 2003, and,
at the end of 2003, the number of troupes reachdd 500. A step behind in the process of
stabilization of the region was taken in March 20@hen new violence acts appeared
between the Albanians and Serbians, and the KF@¢egowere attacked. This determined
NATO to increase the number of the existent troupgsanother 2,500 militaries to
consolidate KFOR. At the Summit from Istanbul in020 the NATO leaders and the
governments of NATO member states condemned vehfmtme ethnic violence from
Kosovo from March 2004 and acknowledged the pasiibKFOR in the area, necessary to
create a stable and multi-ethnic Kosovo. In Au@@5, the North-Atlantic Council decided
the reorganization of KFOR. Thus, the 4 multi-nasibdivisions were turned into 5 military
formation$® much more flexible, which allowed the military @pgons register much more
success and to exist a better cooperation withptiiee and the local population. In 2006,
NATO committed solemnly to continue to assure thigary presence in the area, as much as
the year 2007 is the year when it was decideduhed status of Kosovo provinée

The situation from Kosovo is closely supervised thg North-Atlantic Council.
During the ministerial meeting from 2000, the NAT@mber states reasserted their decision
to fully contribute to the achievement of the ohlijes of international community, as
provided in the Resolution 1244, to take all neagssneasures to turn the Kosovo province
in a peaceful, democratic, multi-ethnic and multiteral territory, where all inhabitants could
enjoy the fundamental rights and liberties. Theistans of exterior of NATO expressed their
firm support for the duty undertaken by UNMIK ang the Special Representative of the

15 i
Ibidem.
18 http://www.msz.gov.pl/editor/files/docs/DPB/pokiy_bezpieczenstwa/NATO_handbook.pdf.
7 http://www.nato.int/kfor/.
18 Task Force — military term for a military formatiavhich involves a combination of terrestrial, niaamd air
units.
19 http://www.nato.int/kfor/.

118



C. Jura

General Secretary of ONU, as well as for the cauiion of the collaboration on high level
between UNMIK and KFOR. Also, they reasserted therision to assure the maintenance of
forces and capacities of KFOR on all levels reqllvg the challenges which it should face.

Conclusions

On NATO Summit from Istanb®ll dated June 2004, the heads of states and
government of the state members condemned thecetholence from March 2004 and
reasserted the commitment of the Alliance for & ssfable and multi-ethnic Kosovo on the
grounds of a complete implementation of the Regmui244, and on Riga, in November
2006, NATO expressed the decision to continue sorasa security climate in Kosovo and to
contribute to the implementation of the securisuiss of the future solution concerning the
status of such province, in collaboration with ONEIJ and OSCE.
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countries of the Council of Cooperation of Gulf,drder to consolidate the security and stabilitptiygh a new
trans-Atlantic commitment in the same region. Thaimobjectives of the initiative are: reform of ee$e;
planning the defense; civil-military relations; ity against terrorism and illegal traffic, by excbanof
information and maritime cooperation; ,mil to mitboperation and non-proliferation of the weaponsnaks
destruction.

L http://www.nato.int/docu/nato_after_riga/nato_gftéga_en.pdf.
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Introduction

European Union represents today a laboratory toduwe new legal instruments and
governance techniques, created at the interlockihthe treaties. Innovations do not cover
mainly the nature of the public issues, but thérimsents chosen to solve them. The role of
these concrete instruments of public action is émtcbute to the improvement of the
European political system functioning. Thus, we waignessing in recent decades, to an
evolution of the European political system towardgeeater flexibility: more flexible
coordination; emergence of numerous control medrasi with alternate character;
proliferation of new types of public instrumentsseestrictive for the Member States than the
standard tools of the Community method (regulatiain®ctives); is given a more and more
important place to the consultations and delibeasi; the institutional system become more
and more complex, creating multiple independenucstires; cross logic is constantly
developing; it is given a central place to defime tcommon objectives and the accent is
rather on methods and forms of public action, iadten the content of the action.

Appealing to this type of instruments it is notyotihe exclusive privilege of the
European Union. Similar mechanisms were developetthe majority of the Western states
(even in areas where not directly related with tB®ropean integration), and the
international right level. The flexibility is prefed to the traditional “dirigisme” approach,
creating a “new public management’characterized, among other things, by closer links

! This work was supported by CNCSIS-UEFISCSU, projeenber PN 1I-RU, code 129, contract 28/2010.
2 H. ChristopherA Public Management for All SeasorisPublic Administration, Vol. 69, 1991.

120



C. Matusescu

between the private and the public sectors, opent@sard the civil society and seeking
solutions to technical rather than political solis to contemporary issudes

In the context of this paradigm shift, the territdrfactor becomes an essential one.
The territories are not passive receptacles of Eneopean Union anymore, but they become
actors that provide legitimacy to the system, allmathe interests’ conjunction at European
level, committed to move close to its base. Istheateal just return? Do these new European
governance instruments contribute to the empowetrmokethe territorial actors and to the
increasing of their role in the decisional proces$$ére are some reflections paths that we are
willing to approach, starting from the multilevebygernance model, which is used today to
describe the functioning of the European Union.

The need to overcome the “Community method” and theonceptualization of the
“governance model” at EU level.

The impossibility for the European institutions @aministrate alone Europe and

extraordinary diversity of the political adminidivee realities at the level of the Member
States determined the Union to totally rethink plublic action, overcoming the traditional
Community method, based on the decisional trianGleuncil - Commission - European
Parliament and heading toward other actors — thmational authorities of the Member
States, civil society, private bodies, that triedassociate them to the European decisional
process. Concerning the appeal to the local antbmabactors, Europe and subnational
structures constitute, as remarked in doctfiné&/o separately designed worlds” and that
have evolved separately till, being aware of theterests convergence, have developed
bridges between supranational echelon and the logal If the Community institutions
discovered progressively the advantages of thegli@ with the subnational entities of the
Member States and of an articulation of the Comtyypolicy on local realities, the regional
and local authorities understood rapidly the eawmithat can be obtained from an active
presence in the European institutions and fromffacteve participation to define and achieve
the Community policies, earnings found also in siengthen of their position inside the
Member States. Thus, the supranational and sulb@étimstitutions tried to mutually
consolidate, and the Union furnished a politicacgwhere the territories can manifest and
promote their interests.

Without favoring directly and with undeniable euide, the spreading of the
decentralization and local autonomy principles he Member States, the European Union
conceptualized progressively, under pre pressuerrdaed by the increase of the territorial
complexity, multiplication of the decision levelachtransformations of the world economic
system, a model of European “governan@s a solution to coordinate different actors and

% L. Boussaguet, S. Jacqubes nouveaux modes de gouvernance: quelle nouvpautéquelle gouvernance?
in R. Dehousse, (coordles politiques européennd®resses de Sciences-politique, Paris, 2009,(. 41

1. Janin, J. Palard,es collectivités territoriales et 'Europén Décentralisation, Etat et territoires, Cahiers
francais N° 318, La Documentation francaise, 2@@444-51.

® The term “governance” is used for the first tinmea report of the World Bank from 1989, regardihg t
economic development of African States where, isftom the existence of a “government crisesfoisnd the
need of a new way of exercising of power, of a rmEwerning system, based on new principles andioakt
between the national states and international spdi@il societies, companies and multinationalpooations
that lead to a better management of the businesAésian Liviu Ivan, Perspective teoretice ale constriet
europeneCluj-Napoca, Ed. Eikon, 2003, p. 266.
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different decisional levél Polysemantit concept, the governance essentially assumes,
opposing the traditional governance concept, htbreal and centralized, the flexible way to
govern through the coordination of a plurality ofivate and public actors, based on
negotiation and consensus. Governance provideshdo Union instruments updated to
European construction, in order to guarantee tliectfeness of its action, but also new
sources of legitimacy, through a more and morecason of the local level to the European
integration proce$s

Partnership, subsidiarity, proximity — fundaments d the multilevel governance

The partnership principleintroduced with the reform of the structural fepdperated
in 1988, evolved toward the idea of a “strengtheoperation” when modified in 2006
opened the path to a new way of action at Commuaitgl, that presume the subnational
authorities association in every phase of impleatént of these financial instruments, from
programming till evaluation. This allowed the deymhent of new echelons in decision
making and the implementation of the funds, cregatimew issue at Community level — that
of multilevelgovernanc®, where the local entities participating in the lempentation of the
funds represents a third level of governance. Baseahn active concertation of all categories
of interests’ existent at the Union level, the Cassion activity usually falls in this logic of
multilevel governance.

Searching the territorial coherence, the Commissi@veloped a consultative
administratiori*, namedcomitology in which groups of local and national experts] aiso
representatives of different categories of privaterests participate in decision making. Also,
due to the lack of own territorial administratidghere are involved subnational authorities in
the implementation of the European legislation addion’ policies, thus offering
conventional instruments, focused on objectivé® the tripartite contracts between Union,
state and local authoritis Implementing various techniques of consultatitaking into
account the expertise of various actors, the Cosionsencouraged the decentralization in
the implementation and control of the Communitesyiwhich allowedhe interconnection of
the national and European echelon

® This model start from the concept of corporateegnance appeared in 1970 in the private sectorchwhi
designed a new way of company management, baseah carticulation between the shareholders and the
executive powers.

" To analyze the evolution of the governance coneert its various dimensions, see Jean Pierre Gaudin
Pourquoi la gouvernancePresses de Sciences Po, 2002; Marcou Gétaadgouvernance: innovation
conceptuelle ou artifice de présentatfprin La gouvernance territoriale, Annuaire des collgtis locales,
2006.

® To argument the need of a “governance perspectivétie European Union level see H. Wallace, W.l4¢al

A. Pollack,Elaborarea politicilor in Uniunea European®ucharest, European Institute of Romanid,edition,
2006.

® According with the Council Regulation no. 1083/80¢om 11 July 2006, art. 11 §.1, “The objectivéshe
funds are followed irtlose cooperatiotfhereinafter “partnership”) between the Commissaod each Member
State” (JO L 210, 31.7.2006, p. 25).

% The paternity of this expression is attributed@ary Marks, that starts from the observation tlegianal
policy is no longer based on traditional model @vgrnance, to identify the new system of “contirsiou
negotiations between govern and various territoggkels” - G. Marks,Structural Policy in the European
Community in Alberta Sbragia, edEuropolitics: Institutions and Policy Making in th&lew' European
Community, The Brookings Institution, Washington D.C., 199p. 191-224. Regarding the scientific debate
concerning this concept, see lan Bachfeiltievel Governance and European Union Regionalidy, in I.
Bache, M. V. Flinderavultilevel GovernanceOxford University Press, Oxford, 2004, pp. 16817

1 C. Blumann,Comitologie et administration indiregtén J. D. de la Rochere (coord)execution du droit de
I’'Union, entre mecanismes communautaires et dratfonaux Ed. Bruylant, 2009, p. 139.

12 Commission CommunicatiorA*framework fortarget-based tripartite contracts and agreementsvieen the
Community, Member States and regional and locaiauities’, COM (2002) 709 from 11 December 2002.
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Another illustration of the multilevel governancerepresented by th@pen method
of coordination- OMC” established thorough Lisbon Strategy. Tdoscerns the exercise of
an European influence upon the Member States psliti the area of the competencies
assigned by the Union through treaties, pavingmMag to common actions that are not limited
by assigned competencies and allowing the exchafggood practice between national
administrations located at different levels of dem making’. Concretely, the clerks on
different echelon of the subnational authorities eavited by Union to make known their
working methods, and also different programs theydveloping on territorial level.

The development at Union level of the governanaomy was, in a certain way,
contradicted by the enrollment in the treaties afiechanistic model for the regulation of the
competencies, based on a vertical division of thequs —the subsidiarity principl&. Due to
the evolution of the integration the Union begardeer more and more areas that interfered
with the states’ competencies or with the subnatientities, and appeared the need to define
the relationships between the level of Europeahaity, national and local, to rethink the
territorial repartition of the competencies in Hueo The subsidiarity principle, with federal
origin and old philosophical and political rotta&vas described in the Maastricht Treaty (art.
3-B) as general principle of exercising the divideunpetencies between the Union and the
Member Stateé§ establishing the pertinent level for decision mgk either at Community
level, or at national level. Although, in essenbeth the partnership principle and the
subsidiarity one concern the same objective — tteora efficiency, the subsidiarity was
interpreted for a long time in an ascendant waya asean of intervention of the superior
echelon when the inferior level is weak. In theatyelogic, that required the decisions to be
taken as near as possible to the citizens (ararA2TUE), the subnational entities could also
be concerned by the subsidiarity principle, as niarest authorities to the citizens; this
principle functioned exclusively in favor of staté&eing afraid of a potential interference of
the Union in the allocation of the competenciemtgrnal level, the states did not accept such
an interpretation of the principle, and the Uniobliged to respect the internal organization
of the Member States, was forced to accept the §itegr upon the pertinence of an action
achieved locally. This leads, in practice, to ngpand the subsidiarity principle at local
levels, even after the supplementary clarificatibnsught by Nice and Amsterdam Treaties,
that introduced like appreciation criteria of thertment level of decision the effectiveness
and the added value of the action. The criteribthiced did not favor the interpretation in
sense of the proximity of the subsidiarity prineipbecause the nearest level to the citizen is
not necessarily the most appropriate, and thagbrangreater effectiveness and added value.
Finally, the subsidiarity contributed to ensure tleegitimation of the state inside the
European Union.

More and more fervent arguments in favor of anrpretation of subsidiarity principle
closer to the proximity principle written in theesities has come amid deepening the debate on
the democratic deficit suffered by the Union. Evérthe subsidiarity is a principle that
concerns the action effectiveness and not the dextiodegitimacy, amid the claims of the
federal staté§ on one hand and the Regions Committee, on ther dthnd, begins a new

13 To analyze this method of governance see R. Dakofg®ord.)]’Europe sans Bruxelles: une analyze de la
méthode ouverte de coordinatidParis, L’'Harmattan, 2004.

1“ N. Levrat,L'Europe et ses collectivités territoriales. Réftms sur I'organisation et I'exercice du pouvoir
dans un monde globalisBruxelles, PIE-Peter Lang, 2005, pp. 288-291.

!> See Jean Louis Clergeriee principe de subsidiaritéEditions Ellipses, 1997; Frédéric Baudin Cuilier
Principe de subsidiarité et bonne administrati®DJ, Paris, 1995, p. 8.

® Dupa o primi consacrare a acestuia in Actul Unic European, miemai in ceea ce priyee agiunile in
favoarea mediului.

7 Acestea consideraui @plicarea striét a principiului neag specificititile lor constitgionale, determinand o
recentralizare a competeitor.
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valence of the subsidiarity principle, that of mshent in the service of the democratization
of the European Union, bringing the decision cldsdhe citizen.

Starting from this democratized version of subsitlia of its conjugation with
proximity, the Lisbon Treaty integrated explicitlye local and regional authorities from the
Member States in the area of implementation ofthesidiarity principle, and to guarantee its
effectiveness, provide new mechanisms thorough lwtiie subnational entities (represented
at the level of Region Committee) to superviseptacess of nearness of the decision to the
citizen, depending by the internal organizationhaf state, by the competencies they have in
the national legislation and by the existent medms to be taken into consideration in the
process prior to decision adoption. They cannotepi therefore an automatic right to be
associated.

The institutionalization of the partnership, théenjanterpretation of the subsidiarity
and proximity beside the citizen and the more amaotempowerful involvement of the
subnational actors in the European decisional pcéhrough a permanent structural
dialogue with European institutions had as a comsece a “de-verticalization” effect in the
general organization of powers inside the Europdaion between the third level of public
intervention: local, national and communitatfaThus it is proceedings from a hierarchical
conception of the power relations to a unilateradl authoritarian logic, to a public action
based on a network of public actors (both publid gmivate), based on a continuous
negotiation and on a partnership between actodiftgrent levels. In other words, it is
developing a model of pluralist governance, basedhe interpenetration of different types
and political units and loyalties. There isn’t omge center of authority, but many, that are
interpenetrating and operates on various terrgonet necessarily very clear demarcated. The
compliance, mainly voluntarily, it is obtained affeg incentive¥. This model, explained
through the concept of multilevel governance pressinm fact to conciliate the general
interest with the multitude of particular interests is credited, among other things, to
undrawn a model of an European construction, tarent the European integration toward a
predetermined vision, intergovernmental of suprianaf®.

Union itself is seen as a multilevel governancsteay. Through th&Vhite Paper
regarding the European Governaniteadopted by the European Commission in 2001, the
multilevel governance receive, beyond its striethalytic function, that allowed to describe a
phenomenon of interaction between various decisidenel, a normative dimensién
Adopted in a context marked by numerous debits eanicg the necessity of reforming the
operation framework of the European Union to redireedemocratic deficit and to bring the
European citizen closer, the White Paper proposaodel of public action where the
development of the policies is done through thetrdmution of all social actors, in an
interactive environment. The policies are not dedidnymore at high level, but in “a virtual
circle based on interaction, on networks and pa#ton in all levels, from the policies

8 p. Claret,L'influence de lintegration européenne sur lestitugions territoriales des Etats membydn |.
Illessy (coord.)Constitutional Consequences of the EU Memberdbipversity of Pécs, Faculty of Law, Pécs,
2005, p. 110.

193, Zielonka,Plurilateral Governance in the Enlarged Europeanitin JCMS 2007, Volume 45, number 1,
pp.187-209

“UN. Levrat,Une dynamique multi directionnelle de la gouverranuulti-niveauxin Les Cahiers du Comité des
Régions, Vol. I, 2009, pp. 49-54.

! The White Paper of the European Commision reggrttie European governance, COM (2001) 4Z8CE
nr. C 87/2 from 12 October 2001.

2 Fara ca acest termerii die expres utilizat, principiile teoriei guvernah multi-nivel reies din numeroasele
texte care tratedzproblema asocierii puterilor regionale and lockleelaborarea and punerea in aplicare a
politicilor comunitare - N. LevratJne dynamique multi directionnelle de la gouverranuilti-niveaux, op. cit.,
p. 51.
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definition to their implementation”. The Commissidafines the governance as representing
“rules, processes and behaviors through which dieukated the interests, managed the
resources and it is exercised the power in a sdciet as “a set of principles and instruments
for the decision making process in the contextx$tence of multiple layers of actors and
decidents in EU: the European institutions at Comitgulevel, the governs and national
parliaments at the Member States level (natiohadgl and regional authorities at subnational
level, as well as other actors, groups of privaterests, social partners, civil society”. The
White Paper plot also the modalities through whichlight of this governance, could be
improved the Community institutions’ functioning.n@ne hand, it clarifies the notion of
“good governance”as representing the “transparent and responsialeagement of the
human, natural, economic and financial resourcesyatd a fair and sustainable
development”, governance that is based on the iplex of “participation, openness,
responsibility, effectiveness, coherence, subsigiand proportionality”. On the other hand,
the Commission commits itself to take concrete mess such as: improvement and
clarification of the European legislation, guidagblishing, development of standards and
criteria, public debates and development of theecoldconduct regarding the dialogue and
consultation¥.

The frequent references to local and regional aiitbs across the White Paper, the
place they are requested to occupy in the new mufdettion, the Commission commitment
to open a systematically dialogue with the Europeah national associations of the local and
regional collectivities to watch the taking intonsideration of the regional and local realities
and experiences, in the process of political pralsopreparation are leading to the idea that
the subnational authorities are targeted with fgidoy the Chart’ provisions. Thus it is
expected to increase the degree of legitimacy ®@Bhropean action and the fight against de
democratic deficit, but having a better effectivene

At a considerable distance in time (2009), thei®@egommittee adopt its owwhite
Paper concerning the multilevel governaticevhere the multilevel governance is defined as
representing “a coordinated Union action, of themer States and of the local de regional
authorities, based on partnership and aiming tlveldpment and implementation of the EU
policies. This involves the common responsibilifyttee authorities in various levels of power
and is based on all the legitimacy democratic ssiand on the representativity of various
involved actors”. According with the Region Comrad} various levels of power must act in
virtue to a “trust agreement”, so each part toipypractice common objectives, according
with the institutional autonomy principle, and kgimecessary the orientation of the
orientation of the European governance toward tegrated territorial approach, which shall
follow an increased coordination of the objectivesdeveloping European strategies, but
however accompanied by a real flexibility regardthg means provided to fulfill thefn In
its vision, the subsidiarity principle and thattb& multilevel governance are inseparable: one
concerns the various power levels competenciesyttier is focused on their interaction.

The ambition of the Region Committee is the achiemet of a realculture of
multilevel governance in Eurofiethrough the consolidation of the subdiacent fundame

% M. MunteanuGuvernana europeaii si dinamica formuirii politicilor publice in Romaniain Sfera politicii

no. 125, 2006, http://www.sferapoliticii.ro/sferaBlart06-munteanu.html

4 The White Chart of the Region Committee regardimg multilevel governance, CdR 89/2009. Recourse to
such an instrument, reserved till then to the EeaopCommission, represents the reflection of thgidre
Committee ambition to begin an institution on taene level with the Commission - A. Noureap, cit, p. 598.

% Consulting Report regarding the White Chart of fRegions regarding the multilevel governance, CdR
25/2010, at: http://www.cor.europa.eu/governance.

% See the Regions Committee Resolution regardingdligcal priorities for 2011 (CdR 361/2010 finyhere is
written that “it has the intention to continue tevélop an European culture of the multilevel gogeae (GMN)
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and principles inside the European and nationaitipall and institutional framework. Its
political project includes the adoption of EEuropean Union Chart regarding multilevel
governance,which shall help the inclusion among the Europeatuas of a common
perception of the European governahce

Conclusions

Although some critics subsist mainly related to #mabiguity of the governance
concept, of the strong fragmentation of the Eurapeablic action resulted from the
multiplication of the governance levels, that makash echelon to have a bigger and bigger
part in a diluted global pow®&r the multilevel governance represents the modekloich is
presently based the political system of the Eurnpgnior®. This shows, according to the
doctrine, an evolution of the European integrattoward a “new type of federalisii;
intersecting and overlapping jurisdictions, or avrfeeo-federalism”, or “federalism without
dividing competencies®, based on multilevel governance.

For the local and regional actors, the multilevel’/grnance model allows a better
consideration of their autonomy, either into thedpean area, thorough their emergency in
the decisional process and in the process of tipeemmentation of the Community norms and
rules, and internally, associating the subnatiam#horities to adopt national positions in
European affairs. If at European level the local segional powers are more instrumentalized
in the benefit of a better operation of the Comryulggal order, that presumes their minimal
involvement, through procedures often informal, &ssential contribution of the principles
on which is based the multilevel governance islltmaaa closer situation for the subnational
entities?.

The governance model developed at European legdliéfanitely an exciting effect. It
proposes methods, institutions, ideas, good pexctitat the actors of the process must apply
in various national contexts. It is a massive tran®f “forms” that, in time, through
adaptative measures, shall create also the negesgard”, that means a radically
decentralized society, where the govern is only ohdéts numerous actofs Beyond its
Community size, multilevel governance assumptioma agy of organizing public powers at
national level depends, in a certain way, by thisterce of domestic pre-conditidhsto
reach a certain degree of administrative decen&t@din and the opening of the national
government toward the ideas of partnership, diaogrollaboration with various social
actors; the existence of a powerful civil sociétyolved politics; the level of transparency of
the decisional process.

and that it shal take as reference the White Papewaluate its implementation and to monitor gide the
European Union”.

2" The Regions Committee, Thd' @ession of the CIVEX Commission, 6 June 20Qtientation document
regarding the creation of an European culture oflitavel governance: initiatives following the WéiPaper of
the Regions CommitteRapporteur: Luc Van Den Brande (CdR 147/2011).

%8 See 0. Borraz, V. Guiraudomtroduction/Comprendre les évolutions de I'actimblique in O. Borraz, V.
Guiraudon (coord.olitiques publiques 1, La France dans la gouven®européenndresses de Sciences Po,
Paris, 2008.

9. Malo, Autonomie locale et Union europeenie. Bruylant, Bruxelles, 2010, p. 180.

%0 L. Hooghe, G. MarksUnraveling the Central State, But H8wPolitical Science Serie no. 87, Instutut fiir
Hoheres Studien, Wien, 2003.

3L N. Levrat, Esquisse d’'un néo-fédéralisme européenP. Grigoriou,L’Europe Unie et sa Fédéralisation
Athénes — Bruxelles, Sakkoulas & Bruylant, 2009, 3ip44.

2|, Malo, op. cit, p. 198.

% M. Munteanupp. cit.

3 C. Chiriac,Emergepa modelului guvernaei multilevel in Romaniarransilvanian Review of Administrative
Sciences 1 (23)/2009, p. 10.
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Abstract

The matrimonial regime represents the entiretyheflegal provisions concerning the
property relations between spouses during marriagge well as the legal documents they
conclude with other people, governing a (measuigid¢rimonial asset.

In addition to the legal community regime, with #mdoption of the new Romanian
Civil Code two new matrimonial regimes were introeld, namely the regime of property
separation and the regime of the conventional comityw

Where the two spouses opt for one of the otherreganes, instead of the legal
community regime, it is necessary that they shseigld a marital agreement.

Key words: Matrimonial regime, property relations, legal commiy, marital
agreement.

Introduction

The matrimonial regimes regulated by the Romanimi Code.

In the Civil Code there are regulated three matnmab regimes: spouses or future
spouses may choose one of these, which is ap@italtheir marriage.

- the legal community regime;
- the separation of property regime (with the pbsisy of joint acquisitions);
- the conventional community regime.

By law, spouses cannot combine rules that are 8pdoi these different regimes in
order to create their own regime, and may only c®one of those prescribed by law.

However, the Civil Code also introduced in Romanlaw the principle of the
mutability of matrimonial property regimes, enttj the spouses to change, during their
marriage, the matrimonial regime applicable to them

Choosing the matrimonial regime

The freedom of the spouses to decide through arpravisos on the legal nature of
their property and the manner of managing thesets$s greater or lesser depending on the
conception underlying this institution in every &gystem.

According to the new regulations of the Civil Codbe spouses may choose the
matrimonial regime that is applicable to their nege from amongst those provided for by
law. This will take the form of concluding a mariggreement.

The marital agreement

Notion A marital agreement designates the legal docunveémreby the future
spouses, making use of the freedom conferred to thethe legislator, establish, by mutual
agreement, their own matrimonial regime, or chanigeing their marriage, the matrimonial
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regime under which they were marrieth the recent Romanian doctrine, it has also been
defined asthe agreement whereby the future spouses estahksmatrimonial regime they
shall abide by

The juridical nature of the marital agreement

In the Romanian law, before the entry into forcetti Family Law Code, marital
agreement, which was also present in older ena¢tmamely in the Civil Code of 1864,
was equated with the notions of marital contraotyry establishment, dowry sheet, marriage
contract, and was defined as the “convention wherle future spouses regulate their
matrimonial regime, in other words, the conditidrtteeir present and future property in the
pecuniary relations that marriage entails.”

Given its special importance for the family thatnas into being through marriage,
the marital agreement was considered a gerfaméy pact

This is a contract that has a specific juridicals® a qualification that we may find
both in the classical doctrine from before the admpof the Family Code and in the current
doctrine.

The legal characteristics of the marriage agreement

- it is a bilateral legal instrument;

- it is a complex contract, which may encompassei#viegal instruments, each
retaining its legal identity and characteristics;

- it is a solemn act;

- it is an synallagmatic document (Article 117 kfithesis of the Civil Code);

- it is an instrument that is an accessory to rage]

- itis a public act;

- it is not compatible with the common law modakti(terms, conditions). However,
the provisions of Article 330 from the Civil Codggaragraph 3, shall be taken into account.
According to them, the “agreement concluded dunmagriage shall take effect from the date
specified by the parties or, in its absence, frbendate of its conclusion”.

The validity prerequisites for the marriage agre@eme

Substantive conditionsrefer to: the competence of the contractingigsrthe consent
thereof, the legal object and cause.

- the competence of the parties to enter into aimahbial agreement is assessed
according to the principleabilis ad nuptias, habilis ad pacta nuptiglihich means that any
person who can marry validly also has the capagignter into a matrimonial agreemént.

- the consent of those who wish to enter into aimanial agreement will be subject
to the general rules of validity necessary fordbaclusion of legal acts, governed by Article
1204 of the Civil Code.

- the cause of the marriage agreement is spedmthventails that the parties intend to
marry and to form a family together, or, if alreadgrried, to continue family life, changing
the matrimonial regime applicable to their marriageas to create the best framework for the
prosperity of the future ménage. In the absenaiol a legal will, concluding a matrimonial
agreement would not have a legitimate cause.

Formal conditions The matrimonial agreement is concluded throughnatrument
authenticated by a notary public and is a solengalldocument. At the conclusion of the
marriage agreement, according to Article 330 of@iél Code, the consent of both spouses
must be given before a notary public, either peaigpror by an authentic, special proxy
having a predetermined content. The breach of tbeigons is sanctionable by the absolute
nullity of the act.

! C. M. CrciunescuRegimuri matrimonialeBucharest: All. Beck Publishing House, 2000, p. 1
2 Article 1224 from the Civil Code of 1864, or Afgc932 bearing the name of marital convention.
¥ M. Avram, C. NicolescuRegimuri matrimonialeBucharest: Hamangiu Publishing House, 2010, p. 81
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The date of concluding the marriage agreement

According to the provisions of Article 330 paragnad of the Civil Code, the date of
concluding the marriage agreement may be eithesrbeadr during the marriage, but it will
produce effects only during the marriage.

The validity of matrimonial agreements concludemagltefore the marriage subsists as
long as they represent the will of the spouses:ldinedoes not specify a deadline in this
sense.

The lapse of the matrimonial agreement

The matrimonial agreement will become null and vibithe idea of concluding the
marriage is abandoned.

The matrimonial agreement will become null and viaithe following cases:

- there is a manifestation of the will of the pestto relinquish the marriage;

- there is an ascertainment of the nullity or anmernt of the marriage (except in the
case of the putative marriage);

- when the guardianship court decides on the laynge of the matrimonial
community regime, in this case ruling in favor loé tseparation of property regime.

The publicity of the matrimonial agreement

Under Article 334 of the Civil Code:

- the statement on the marriage certificate;

- the inclusion in the national notarial registen@trimonial property regimes;

- depending on the nature of the goods, the agmeemd be included in the real
estate register, written down in the trade regiated other publicity records as provided by
the law.

The simulation of the matrimonial agreement

It is regulated by Article 331 of the Civil Code, whichiopides for the secret
document whereby a different matrimonial regimecli®sen or changed, for which the
publicity conditions provided by law are met; thédkes effect only between the spouses and
cannot be opposed bmna fidethird parties.

Amendments to thmatrimonial agreement

A change entails certain differences depending betker it occurs before or after the
conclusion of the marriage.

Before the marriage, the matrimonial agreement m@yamended at any time, in
whole or in part, under the conditions stipulatgdhe law regarding its form and publicity.

After the conclusion of the marriage, the spousag modify the matrimonial regime
applicable to them only after at least one yeaerafthe marriage date, by concluding a
matrimonial agreement (Article 369 of the Civil Gog

The nullity of the marriage agreement

The matrimonial agreement is void when it is codelll by disrespecting the
substantive and formal conditions provided by law.

The preciput clause

This is regulated by Article 333 of the Civil Codeference to it being also made in
Article 367 letter d of the Civil Code.

The preciput clause is agreement of will betweensiiouses, or where appropriate, of
the intending spouses, made under the law, comtaméhe matrimonial agreement, under
which the surviving spouse is entitled to take.,efref charge, before the division of
inheritance, one or more common property asseld,imeommon or in joint ownership.

This clause may be stipulated for the benefit tfexispouse or for the benefit of only
one of thent.

4 n the initial form of Article 333 of the Romania@ivil Code.
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The preciput may also constitute the exclusivealpéa matrimonial agreement.

The preciput clause creates a right to precipuichvis born for the benefit of the
surviving spouse, at the time of the other spoude&th.

For each of the spouses (when the cause is stpllat the benefit of either of them),
or for the spouse to the benefit of whom the clamas provided, the preciput is a possible
right to which he or she may be entitled understingpensive condition of survival.

Changing the matrimonial regime

Article 319 paragraph 2 of the Civil Code providee possibility to change the
matrimonial regime adopted by the spouses, consegridnus the principle of the mutability
of matrimonial regimes.

The law does not provide the concrete ways of matnial regime change, but
according to the principle of the symmetry of leglmicuments, they coincide with those
whereby it was adopted.

Upon the termination or change of the matrimonggime, Article 320 of the Civil
Code provides that it shall be liquidated throubgl tmutual agreement of the spouses (an
authentic document being drawn up) or in courtlfia case, the judicial ruling constitutes the
liquidation act).

The application of the matrimonial regime chosen through the marriage agreement
concluded according to the legal requirements tgpkase at a different time, depending on
when it was concluded, before or during marriagkee Tate when the legal matrimonial
regime or the agreement comes into force is:

- if a conventional matrimonial regime is choserotigh an agreement, this will take effect
from the date when the marriage is concluded (Rr8d.3, paragraph 1, of the Civil Code);

- if the future spouses have not agreed to a cdioreal matrimonial regime, the legal regime
shall apply to them from the date when the marriag®ncluded;

- in the event of concluding a matrimonial agreeméaring the marriage, whereby a
conventional matrimonial regime is chosen or whegr@lzonventional matrimonial regime is
changed in favor of a legal regime or the matrirabnegime applicable to their marriage is
modified, this will take effect from the date sgeszl by the parties or, is that is absent, from
the date of its conclusion, but not before the dapisat least one year since the conclusion of
the marriage (Article 369 of the Civil Code).

The application of the matrimonial regime adoptgdniarriage agreement or, in its
absence, the application of the legal matrimoregime should be subject to the following
principles:

- the principle of equality between the spouses;

- the principle of the free choice of a matrimomigime;

- the principle of the mutability of the matrimohiagime,;

- the principle of the accessoriality of the matvmal regime to the institution of marriage;
- the principle of the uniqueness of the applicab&rimonial regime.

The matrimonial regime is always applied togethigh whe primary regime.

The termination of the matrimonial regime

It is applied in principle applies throughout thammge. If the marriage is terminated,
the matrimonial regime ceases on the date the sedurea divorce is filed.

According to the principle of the mutability of miatonial regimes adopted by the
Romanian Civil Code, the spouses may agree to amecitange it during the marriage.

The matrimonial regime may be changed by the gaastiip court, establishing the
judicial separation of property, under the law.

The liquidation of the matrimonial regime

This is the legal operation whereby the spousdsrorer spouses separate their assets.
This implies, in principle, the following:
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- each of the spouses taking possession of theirpraperty;
- the division of the joint assets (if any);
- debt adjustment.

The matrimonial regimes regulated in the Civil Code

The legal community matrimonial regime

This is applicable whenever the spouses do notesgpthrough the conclusion of a
marital agreement, their option for the adoptiom @bnventional matrimonial regime.

The legal community matrimonial regime is a matnab community regime capable
of ensuring the effective protection of the spousesamon interests, ensuring, at the same
time, sufficient flexibility and freedom of decisido each of them.

The spouses’ assets in the legal community matrimi@l regime:

- the mass of joint assets;
- the mass of the husband’s own assets;
- the mass of the wife’s own assets.

The termination and liquidation of the legal commurnty matrimonial regime

The termination of legal community matrimonial m@g occurs in the following
cases:

- at its conventional or legal change;

- at the termination of marriage through the deditbne of the spouses;
- at the declaration of nullity or the annulmentloé marriage;

- at the dissolution of the marriage.

The liquidation of the legal community matrimoniafjime occurs on the cessation of
the community, according to Article 355 of the Cidode. The liquidation of the legal
community matrimonial regime is a complex operatidefined by law in Article 357 of the
Civil Code, regulating each spouse’s taking possess their own assets, the division of the
joint assets and the settlement of any liabiliti€ee presumption of the spouses’ equal
contribution to the acquisition of joint propertyedomes applicable, unless a different
contribution is ascertained.

The conventional matrimonial regimes

The conventional matrimonial regimes regulated unttee Civil Code are the
following:

- the separation of property regime (with the aptd joint acquisitions);
- the conventional community regime.

The separation of property matrimonial regime.

This is a typical separatist regime, offering thpouses a wide patrimonial
independence, limited only to the application & gnovisions of the primary regime.

The spouses’ assets under the separation of propgnmnatrimonial regime

In this regime there exist only the personal asstt:e or the other of the spouses.
We do not find here the mass of joint property, rabteristic only of the community
matrimonial regimes.

Each spouse retains exclusive ownership of allasets in their possession at the
time of concluding the marriage, but also thosey thequire during the marriage, for a
consideration or free of charge.

Any property acquired is the exclusive propertytloé spouse in whose name the
property was bought, even if it is paid for with mey of the other spouse.

The spouses’ debts in the separation of property ni@monial regime.

In this system there is only the personal debtauheof the spouses, except for the
debts incurred by the household expenses.

The fundamental principle governing the spouseditslaunder this matrimonial
regime is provided for in Article 364 paragraphfite Civil Code, which states that ‘Neither
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of the spouses shall be held liable for the obiogest arising from the acts committed by the
other spouse”.

The termination and liquidation of the separation d property matrimonial
regime.

The termination of the separation of property nratrnial regime takes place:
- at its conventional change;
- at the termination of the marriage through thatdef a spouse;
- on ascertaining the nullity or annulment of tharmage;
- on the dissolution of the marriage.

The liquidation of the separation of property matonial regimenvolves mainly the
following operations:
- the identification of each spouse’s own assets;
- the division of the property acquired in co-owstep, or the transformation thereof into a
full and exclusive ownership right for each of gpouses;
- the mutual payment of any possible claims arisieggveen the spouses during the marriage;
- the payment of the spouses’ common creditors.

The matrimonial regime of joint acquisitions

Under Law no. 71/2011 regarding the implementatbhaw 287/2009 of the Civil
Code, Article 360 of the Civil Code was supplemdnteith a new paragraph, which
introduces the possibility of changing the separabf property matrimonial regime, which,
in fact, amounts to a regulation of the new matrirabregime, namely the regime of joint
acquisitions.

In all the systems of law from which the legislauwirew inspiration for enacting the
Civil Code, the matrimonial regime of joint acqtisns represents a distinct matrimonial
regime, not a manner of liquidating the separatibproperty regime.

Changing the matrimonial regimes

The conventional change

The matrimonial regime may be amended under theeagent of the spouses,
whenever they want, under the following conditions:
- at least one year since the conclusion of theiage must have passed,;
- the legal requirements for concluding marriageeaments are complied with. Changing a
matrimonial regime will be achieved by concludingeav marriage agreement in the form of
an authentic instrument, before a notary public.
- the fulfillment of all the forms of publicity pxaded by law for the enforceability of the
marital agreement.

The judicial modification

Changing the matrimonial regime applicable to ailiarmmay also be achieved in
court, at the request of one of the spouses, where:
- the matrimonial regime applicable to the spouseshat of the legal or conventional
community;
- the other spouse concludes acts that endangerdberty interests of the family.
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Abstract

The author develops a discourse on suggestibdityhow smile can be used to guide
the behaviour of people investigated, about howpttesence of smile, jokes and laughter in
the conduct of the person interrogated can be pregted.

Key words: criminal investigation, interview and interrogatiosmile, jokes, laughter

Introduction

Suggestibilityin judicial hearings/interrogation, why did we caotsr necessary an
approach to such a subject?

Because the topic is considered taboo and is tceateerficially in the specialized
doctrine and practitioners do what they can abdutin principle, they sway, from case to
case, from being persuasive with an amazing hastpatience and ignorance, to being
fearful, hesitant, awkward in formulating and delimg questions to the person they are
hearing, while eagerly avoiding any non-verbal sighat might betray their beliefs, position
or the strategy they intend to use in the developrokthe investigation they are conducting.

The written instructions seem clear enough — theestigator should avoid, the
investigator is prohibited from resorting, withihe hearings, to suggestive questions that
might distort the statement of the person examined.

In judicial hearings, suggestibility is explainesltzeing given by the extérib which a
person having come into the hearing room, durirghiisaring, accepts messages conveyed by
the investigator and appropriates them — possibbgnesnriches them — with a consequent
damage to all subsequent statements given durangnestigation.

Well, inter-human communication involves the exd®nof messages and,
consequently, their acceptance or rejection. tioignal, in the first instance, to agree with the
content of certain messages, to take them on,téwnialize and accept to promote them as
representing us, individually, as well. In the set@ase, that of rejection of the content of
certain messages, theoretically things become ahe#ite sense that we do not accept, we
repudiate that content, but... we may develop &rest, which we consider important and
which might cause us to... make concessions anduels, to accept, to internalize and
promote something that does not represent us,anttntent that we disagree with, but which
can help us achieve our interest, and what cowdipty be more important than our personal
interest?

'Gudjonsson, G.H. and Clark, N.K. (1986). Suggeitjbin police interrogation: a social psycholodicaodel.
Soc. Behayl, pp. 83-104.
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Of course, “higher” interests may come up in thstftase too and, in such a situation,
the person in question will try to refrain, to abstfrom commenting, saying he does not
know, he has no idea, was not concerned, did atizesthat, etc.

Returning to inter-human communication, it shoudd dccepted that it is absolutely
normal to exchange messages, to influence each, eth&ccept or reject the suggestions that
are conveyed to us and that we perceive. In fantt suggestibility a component of human
communication? Of course IT IS.

In these circumstances, a serious problem arigsgtd neutralize the negative effects
of suggestibility on the investigation?

First of all, let's see what the positive and negagffects are, how suggestibility can
influence in a positive or negative way the resoktgudicial hearings and, why not, of the
entire investigation.

We have already shown that, by communicating, wehaxge messages. In the
hearing room, the person interrogated states samgettmerefore it is natural, normal for any
communication, that the investigator should haveoaition, express his acceptance or
rejection of the message content, show that h&esasted or not, require details about one or
another of the related aspects.

How can he do this?

Through verbal expression, through non-verbal nestéftions or, exceptionally, in
writing. Should we consider as erroneous the aesetiat the person making the statement
will continue his/her exposition, being obviouslgndlitioned by the message — verbal, non-
verbal or written — passed on by the investigaidi® answer is definitely negative; there is
no error in the statement. The suggestion is olsyvidhe level at which it acts, the
suggestibility potential of a message, the degfeiggestibility of a person can be variable,
but this does not change the conclusion, namelysiiiggestion operates in the context of an
undeniable normality.

The problem of whether this is right or wrong issé& Human behaviour is suggestive
the messages we send are suggestive — they aeeadpjictive findings and if something is
right or wrong, then “this is it”, we cannot infloee anything.

So, where does the danger lie, what can bring abeufailure of a hearing and of the
entire investigation, if suggestibility is normal?

In my opinion, it lies in the way we, as investigyat convey suggestion and the object
of suggestion.

The way we convey suggestion becomes dangerous #vbhenomes imperative (you
must...), when it includes a credible threat (iLydon't..., we’ll...), when it conditions the
good (if you want...).

The object of suggestion is a danger when dealiitly false, unrealistic versions,
arising from the investigator’s vanity, based onigmorant interpretation of past experiences
or, worse, as a result of interests having to dit worruption, with finding the guiltless as
guilty, with the erroneous resolution of the case.

What are the means by which we can send suggesiggsages, suggestions? We
have made an overall reference to verbal, non-Vené written communication. Given the
limited space of this article, | will only furtheefer to smile, as a means of transmitting
suggestion.

What is a smile? An expression of the face, whigh be supplemented by various
gestures and postures, which is interpreted assiiy@oresponse of the person — even more
than a positive response, as it includes a compaeéated to satisfaction — in relation to a
state, situation or person.

With regard to its origin and development, we cay that it emerged as an adequate
response of children from an early age to the dspieas of their parents or, perhaps, as an
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adaptive response of the prehistoric man to diffisituations, when dealing with animals
possessing qualities superior to his own.

With regard to the way a smile emerges, what arabtunile, a fake smile looks like,
etc., a lot has been written and things are tlear

| decided on the topic of smile because | was athéyethe suggestion ability of this
means. It all started from a conference held in Raltaly, in which | participated as a guest.
| didn’t know lItalian very well then, nor do | nowpresented my ideas by reading a text in
Italian from a sheet | had carefully prepared. Mgemt was not great but | was assured that
the scientific message | had tried to transmitleeh understood. At the dinner that followed,
on the terrace of a fancy restaurant in Rome, amnally expected, each participant attempted
to socialize, meet people with similar scientifioncerns, make themselves agreeable.
Everyone was smiling. “Large” smiles, “dry” smilébglievable” smiles, “unreliable” smiles,
“quick” smiles, “long” smiles, etc. What | foundtaresting, beyond the diversity of smiles
displayed, was that the smiles evolved.

In terms of the scale of smile, it seems we ar@igenl with a sort of “potentiometer”
that allows us to increase or diminish our smil@eteling on whether the presence of the
person or people around us and what they say @modesponds or not to our expectations.
Our smile may enlarge when the person we consigeggsary is next to us, and if they leave
or only give signs that they want to leave, ourlemill lose intensity or simply suddenly
disappear. The same happens when the smile evateesding to what the person or people
around us say or/and do.

In an investigation, if the person we are hearifigre plausible information that
corroborates with what we have gathered as evasntnaterial, our smile is wide, we
ourselves become complacent. Each deviation geseaatomatically, at an instinctual level,
more abrupt or slower changes of the smile, irstrese of diminishing it, with the possibility
of returning to a positive appearance, of courfstha person in front of us starts to provide
information valuable for the course of the investign.

far”

e
o

2 See, for example, the Romanian edition of Paul &kKework, “Telling lies...”, translated as “Mindie
adutilor...”, Trei Publishing House, 2009, pp. 178 daliowing.
% pshiholy.blogspot.com
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All these changes from “bad” to “good” and vice seeroffer suggestions strong
enough for the person interrogated to realize wilkat he/she says is “right” or “wrong”.
What is “wrong” for the investigation is everyonééndency to “comply”. Most of us accept
that if there is no question of immediate losssaine imminent danger, it is preferable not to
contradict the expectations of the person we haviont of us, especially if he/she has a
position of superiority.

Now and here is the place to admit that both itydaimmunication and in an inquiry,
we can use our smile to guide the behaviour op#tson we are communicating with. In the
hearing room, all we need to do is check how thesqgre we are hearing shapes his/her
conduct in response to the changes in our smilettenigame” may begin. If h/she wants to
comply or, on the contrary, to defy us, the verdadl nonverbal behaviour of the person
examined will go through evolutionary processesetiasn how our smile evolves. It is
important for the investigator to make sense ofwhg the person inquired reacts, and the rest
may become a formality.

Analyzing investigative practice, we have foundt ttreere are situations when using
smile to direct the behaviour of the person intgated towards compliance is easier. Such
situations are:

1. In the case of young people — they are inexpeei@, keener on social interaction;
tend to approach many social situations they cameontact with in a conflicting manner.
They should not be treated as miniature adultsy tineer processes and emotions are
different from those of an adult. Often, they da nealize all the consequences of their
statements — and many of their statements are ypsotistantiated — they may consider
themselves mature enough to use certain gestuoedswr phrases without being aware of all
the interpretations they can be given.

There is a real possibility for a skilled investgyato deceive them, not to mention that
they can very easily give in under conditions ohfcontation with an adult displaying

* hypeupyourday.wordpress.com
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minimal persuasiveness. They come to seek helpsko to beg for help from the adults
present who seem approachable.

Children are experts at reading non-verbal langwelgen it comes to understanding
what the expected response is, the answer the askitig the question wants to hear. Things
might get serious in the conditions in which cleldrare particularly suggestive, being
tempted, almost instinctively, to conform to thén&eour expected by the people around. If,
in addition, the investigator proposes, with anrappate smile, a response to the question he
asks, the child will give an answer biased by tieestigator’s intention, an answer that
he/she might assimilate and believe to be truesiplysenhancing its credibility through
behavioural manifestations, especially if it consaliess ordinary issues.

Regardless of whether the child makes a statema&ontarily or under an adult’'s
pressure, his/her statement undergoes an evolutieolume depending on the investigator’s
insistence and how he uses his smile.

For example: Malicious father requests his dauglitex careful what you tell the
police... you must say that he waited for you oaryway back from school and raped you in
the forest grove near the well without a bucket”.

Investigator: Last night, when you came back frathosl, did a man approach you
and rape you in the woods?

M: Yes, he waited for me on my way back from schaotl raped me in the forest
grove near the well without a bucket.

Investigator: Did he pull his pants down?

M: Yes, and then he had me do him a blow job.

Investigator: Well... he didn’t need to pull hisnpg down for oral intercourse, unless
there was a vaginal or anal intercourse, too.

M: Well... yes.

Investigator: Did he penetrate your anus, too?

M: Yes.

Investigator: More than once?

M: Yes.

Investigator: During the anal intercourse, did ke his eyes open?
M: Yes...

Investigator: Yes... where is your anus located?

M: What do you mean? Between my legs, but you shkabw that I'm a virgin...

This is just an example, not necessarily a themaktne. In practice, things may take
other turns, sometimes can accept references @réiaspects, horrible crimes, group sex,
satanic rituals, etc.

What is the mechanism by which smile can contrdtloén’s statements?

Children's statements are obviously conditionedhieypressure of adults, children are
particularly interested in the adults’ expectatiokisowing that often the answers considered
as wrong generate nuisance, prompt verbal punishrirerestigators should be aware that
when interviewing minors, they have an obvious fpamsiof superiority; they can dominate
children both physically and mentally. Considerihg matter of the credibility of minors’
statements under these circumstances, we findatbdtave no fixed reference point — as it
always happens when trying to assess and predicamibehaviour, the approach enters the
realm of relativity, because we can’t reach cetyathrough some laboratory experiments,
since real life cannot be reproduced in artific@ahditions. Some studiesave concluded that
the suggestibility of the smile displayed by invgastors, as well as other mistakes they make
may result in false statements in an alarming ptogo — between 50% and 80% — the

® Underwager, R, Wakefield, H. (1990) — The Real Mof Child Interrogations, Springfield, lllinoi<harles
C. Thomas, p. 29.
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amount of false information obtained thus becomesazing, even for experienced
investigators.

2. In the case of people with reduced memory atelligence levels — it is estimated
in practice that these people are prone to beeanfted and give false information. Without
any question of chance equality or discriminatidrany kind, it is recognized that people
who use drugs, alcohol, neuro-stimulating drug$teeop and tea excessively have problems
with their memory, concentration, and intelligetheecP.

The difficulty stems from the fact that these peoghdbn’t have a memory independent
of the action of the neuro-stimulating substanaassumed. They can accept that they have
done what they haven't if the interviewer says 8d eonvinces them, including through his
smile, that there is evidence in this regard. Etfeng is based on an instinctual approach to
delicate situations that can be best seen in pawithemental disabilities or children up to 6
years. To them, smile and compliance are the cstowe of survival. This is how they gain
acceptance from their peers. In such circumstanttes,answers to questions that are
important for the investigation (sometimes they may understand the meaning of all the
words in the question or perhaps not even the musire guided by the investigator’'s smile
responding to the smile that accompanies the iadiperson’s answer.

The evolution of the smile — smile relation has ssuences on the answer of any
person inquired; in the case of vulnerable peothet | have made reference to, the
consequences are more pronounced. Also, it caedte that vulnerable people and/or those
who feel and develop a specific vulnerability dgrithe hearing will try to disguise a lack of
understanding of the question or of words or plgasetained in the question by artificially
increasing the confidence they seem to have iaisavers they give.

Compliance has its roots in the socialization psscat an early age. Whenever the
child’s behaviour was in compliance with the palerkpectation reward occurred, when, on
the contrary, it was not as expected the penaltymmed which was sometimes corporal and
violent. Compliance was strengthened over timeeryetime the child said or did something
wrong, the adult’'s facial expression (there wasaglvsomeone who had a position of
superiority towards us) harderdedjoodwill and understanding were diminished umté
"came back to our senses" and said and did whaexected.

What may be interesting and paradoxical at the damesis how fast we accept that
what we do or say is not right and, consequently,promptitude to take the blame on us. It
is possible that some of us may have made moreakeistin the process of socialization or,
rather, that the adult may have been more atterdiveé prompter in sanctioning non-
compliant behaviour. Well, whoever made more messalor, in fact, whoever was punished
more — and the punishment came quickly and ceytainis prompter and more willing to
conform to expectations. In fact, admission of guil a criminal investigation may result
from the desire to conform to the investigator'peoctations, not from a feeling of guilt or
from any hidden agenda of hiding something or ggttsome material benefit from the
process.

Memory problems accompany any diagnosis regardingesion in the brain.
Individuals with normal intelligence are far fromaing lesions in the brain. As for childfen
who, just as it happens with many people with dlgas, it is the manner of asking
questions, the gestures, facial expressions (ssd#-important here) and the overall state of
the person who asks the questions that matterderao shape the answer. Not only do

® A/N — the human capacity to understand easily amidkly the changes in the surrounding reality amd
adequately react to those changes.

" AIN — see also approaches specific to transadtamaysis.

8 Dent, H.R. (1982) The effects of interviewing strategies ba tesult of interviews with child witnesses. In A.
T. Trankell (Ed.) Reconstructing the PadDeventer, The Netherlands: Kluwer, 279-298.
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children listen carefully but they are also temptedopy words and/or gestures of the one
asking the question out of their desire to give ‘thght” answer. If the investigator uses
questions — and we know very well that the questmwithout being accompanied by smiles
and other non-verbal signs are just mere stringsastls — to guide the person interviewed,
he will shape the statement of the latter so abtain the version he wanted.

There is the possibility that the person intervidwaight accept the investigator's
position just to “keep it simple” — meaning thatcerthe investigator has explained his point
of view on how things are, the person inquired ptsxet simply because he/she has no
arguments against it and because he/she feelsubstigator’s position of superiority.

In terms of behaviour, memory problems hide belb@devolent smiles which usually
mask helplessness and beg for acceptance. Suclieacem only be false as it is the usual
smile behind which such a person hides during esecpnd of their public appearance.

3. Persons who are unable to understand abstradtingy — Having evolved for
thousands of years, mankind has reached a lexadsifaction in human communication that
socialized individuals are hardly aware of — we pamicate effectively and quickly because
we were taught so and because these are the etxpestaf our social environment, of the
people we meet or with whom we have to deal at veorik our personal life. To realize how
complex human communication is at present, you lshthink of the many shades of
meaning of a word or phrase, the different meativay can take depending on the tone of
voice, emphasis, a certain type of look, certastges, etc.

People with low intelligence, lacking minimal (reéet) experience on the
characteristics and habits of the socio-professiengironment in which the communication
takes place find it very difficult to decipher theessage, the investigator's smile being the
only tool that could help them. Periods of “silehaeay occur, accompanying the effort to
decipher the communication, the blinking rate migltease, their gaze wander to the ceiling
or the floor. If the interview takes place at aarapace and there is no time to evaluate the
investigator’'s smile and adapt the answer to &, gkerson will display a serious attitude and
will provide determinate answers, being ready tostantiate them, if necessary, based only
on the literal interpretation of the investigatagisestion. For example:

Investigator: Are you in school?

The person interrogated: No, I'm here with you!

or:

Investigator: Yo', you know you're screwed?

The person interrogated: No, I'm not! There's nmews here!

Suggestibility and compliance are clearly likelyatifect the truth of the facts stated. It
is still a matter of thought to determine the ektém which human communication, the
interaction between the investigator and the penstanmrogated, by its very nature, is able to
produce, to generate reciprocal influences, with direct consequence of influencing the
performance of both during the hearing. We havactzept that things can get another turn in
circumstances where there is a potential for suguéty that varies from person to person —
any of us can influence one or more people depgndmseveral factors, one of the most
important being personal potential.

In the investigation, it becomes important in tbatext for the investigators not to
confuse lies with false information provided aseauit of the assimilation of information,
ideas, opinions, etc., suggested by the investig#tes possible that the person interviewed
might simply want to cooperate, for the good of itheestigation, to achieve the purpose of
justice and, in these circumstances, assimilatsuggestion, without realizing it, or believe it
is normal to admit a lie in order to stay out obuiple, accepting the course that the
investigator wants to give to the research.
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Suggestibility appears and develops also deperatirihe interview and interrogation
strategies the investigator uses when there i€motigh information or no information at all
about an issue considered as important to the tiga¢i®n. There is a possibility that the
person interrogated might not know the correct amnstw one or another of the questions
asked by the investigator or only know the answaetiglly, in which case he looks for any
clue that would allow him to give an answer thaulgonot put him in a difficult situation —
knowing that, under certain circumstances, it islhia accept that someone doesn’t know an
answer that, in the general opinion, he ought makn

The suggestibility level of a person also depenushe level of confidence that the
person has in the investigator. If the investigat@nages to gain the trust of the person
interrogated, the latter will be willing to do alstaanything, convinced that the investigator
will help him escape, get out of trouble. If, oretbontrary, the person interrogated "feels"
that something is wrong, that the investigator sufgpthe interests of others, is lying or
manifests violently, communication will decreasevimlume, increasing the resistance and
persistence in promoting refusals to cooperate imdifg the truth. It is known that
interrogating those who have had criminal convitsias more difficult than interrogating a
person who has never had to deal with the presefcan investigator because of the
suspicion of a person already sentenced with reg@ardnything having to do with the
judiciary.

The result of suggestive behaviour from the ingedtr's part is that the person
interrogated adapts his/her conduct to meet thestigator's expectations — somebody
accepts to do something and will do it without &eiing in what he/she does. The risk is that
the investigator might “influence” the memory oktlperson interrogated by "introducing”
information, perhaps even prejudices, which wifeef the outcome — the statement that will
ultimately matter in the judge’s forming an opini@ertainty in such a situation is also given
by the tendency of many people — after all we drd¢aaght to avoid conflict, to appear
agreeable in society, to please those around aseriform to different situations, accepting,
for this, personal losses and, in the investigatguth “losses” turn into recognition of acts
that were not committed, lies about the involvemainbther people in the illegal activity,
about its preparation, and so on

The investigator’'s smile may encourage smile, l&eighnd jokes from the part of the
person interrogated. Under certain conditions, héeigmay be a manifestation of stress
specific to a lying behaviour. The following considtions may help an investigator to
interpret laughter or jokes told by the person detar interpret their meaning in relation to the
person’s conduct in the investigation.

Use of jokes- When a suspect who is telling the truth is askédut the illegal
activity carried out, most times he/she is veryaey and concerned. There are cases — when
the suspect heard is dominated by fear — when ayarson deals lightly, with a certain lack
of seriousness, “jokingly”, with important issudghljngs that are not to joke about, in an
attempt to defuse, to get rid of the nervous temsjoecific to the situation. For example, at
the beginning of a hearing, a person who agregelltthe truth, when asked “How do people
close to you call you?”, answers, laughing or vaithisible note of amusement, “Most call me
Jan, except my wife who, when she’s angry at méy oalls mebastard, son of a bitch,
stinky...”. Throughout the hearing it is possible that gegson interrogated should not make
any effort to diminish the good mood displayed. Taet that the person interrogated treats
“jokingly”, with a certain detachment, his/her owtatement, must be accepted as an attempt
to escape the pressure of the moment, to free Hiheself from the fear generated by the
possible consequences that may occur, rather tispeafic manifestation of a symptom of

lying.
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There is also the possibility of the appearanceushor in the behaviour of the person
interrogated later in the course of the hearing.es@mple, at about 40 minutes after the start
of the hearing, the interviewer might ask: “If ybave to undergo the lie detector test, what
do you think the result will be?” The interrogat®aspect might answer, “Sir, | am so upset
that | am a suspect in this that it is needlessatpthat all the sensors will disrupt and that
machine, smart as it may be, will break down!” -emthing accompanied and continued by
roars of laughter. The moment humor occurs in txopmance of the person interrogated,
together with the assumption that he will make ltbaletector break down, may lead to the
conclusion that the person heard is lying.

Another way to use humour during the hearing isupgh laughter or sarcastic jokes.
Sarcasm often expresses a hidden truth. For exanfipgeman is asked, “Have you ever
thought of raping a woman?” and he replies witlaagh, “Yeah, sure, | think all the time
about raping a woman, about how she would lauglkrgrsatisfying my cravings...”, the
answer involves, of course, a denial, but..., tmprovoked complementing most often
contains a dose of truth.

Smile evaluation- A forced or insincere smile is often used tqdise a dislike or
worry. Imagine the meeting of two lawyers who meetesolve the dispute between their
clients — they adopt a posture with their handsiaw, after which both shake hands with
their counterpart uttering the familiar words, “@l@ meet you...”, “It's a pleasure/honour to
meet you...”, “I am sure we’ll solve the problef..Xl hope we’ll find a reasonable
solution...”, all accompanied by an artificial seiSuch a smile appears only for 1-2 seconds
and does not imply a complex and compelling mimiag/in the case of a natural smile, it is
rather vague, unconvincing.

On the other hand, a natural, genuine smile reflacteptance and appreciation. A
sincere smile will involve a complete separationtloé lips and will last long enough to
provide satisfaction to the person smiling anchatgame time to be noticed by the person to
which it is addressed. An important element in ssisg the sincerity of a smile is the context
in which it manifests itself. For example, onceraf@ssor at the university has delivered a
remarkable lecture in terms of information, effeeticommunication, relationship with
students, has received feedback and has adaptestibistific discourse accordingly, has
finished by thanking for their attention, and sq anstudent’s smile will reflect admiration
and high appreciation.

However, smiling in the course of judicial hearingssomething special. Some time
ago, after preparatory activities, | found thavas time to go to the hearing room to interview
a person against whom there was evidence demangttredr involvement in the activities of
a group dealing with drug trafficking. Studying tfile, | found | was to interrogate a woman
who had been my fellow at the summer courses afigetsity three or four years before.
How she had come to be related to drug trafficking how | had come to investigate her
case God only knew. | wondered how she would ratiet | got into the hearing room and |
prepared several variants of action. As | entehedhearing room, she stood up and, with a
bold smile, offered me her hand decidedly and affeaking hands as a greeting, she
addressed me in a special way: “It is a great pkeakr me, sir... to meet you again. You
have an interesting job and, although it may seetrobplace, | want to tell you that you look
great”.

| instantly realized | was dealing with a woman wiaal a liar's behaviour. No person
(guilty or innocent) has any reason to be glad geinhwith an investigator in the hearing
room. Her smile and tone of addressing me werdyliteedraw my attention to the fact that
what | was presented with was false, | had a fgatmmparable to that of someone meeting a
second hand car dealer who, although he knowshehas trying to sell a wreck, talks and
gestures as if he was selling the best car in trdw
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In another order of ideas, we must not forget ttie tipat any investigator with some
experience must have had the opportunity to seealtpartial” smile, lips are usually closed,
with their edges oriented upwards. Most often waenispect grins, the investigator considers
this as a form of defiance, a “declaration of wagainst the investigation, being tempted to
react decidedly. In fact, the suspect thinks hdigplaying a slight smile, whose significance
is, rather, one of acceptance of the accusatiogyittt He is close to the moment of admitting
his involvement in the illegal activity investigdte- and this should be known by the
investigator and exploited as such.

Laughter evaluation— Psychologically speaking, laughter relieves lesshess,
concern, anxiety, much more than a simple smile teanasmits much more powerful social
signals. Studies show that laughter lowers thel lefvelood pressure and stress hormones that
mutual laughter builds stronger interpersonal retetips and that people who laugh easily
are believed to be more accessible and reliable peaple who rarely laugh. With regard to
the issue of identifying lies during a hearing,imvestigator should consider three important
reasons that may cause a suspect to laugh.

The first cause is related to the natural presstitiee activity, the unrest caused by the
investigators’ suspicions. The nervous suspectiieneyuilty or not, will look for any reason
to laugh, thinking that this will get him rid ofithunpleasant state. For example, when the
investigator asks the person interrogated to ptdssriD, because of his emotional state, he
might drop the wallet and, when picking it up, &y special tone, laughing, “I'm sorry, I'm
a little nervous, sorry...”. Laughter in the circstances allows for ambiguous interpretations
and can be associated with the behaviour bothsofcere person and an insincere one.

A second issue that may cause laughter during eniges associated with natural
humour. For example, the interrogator asks theemispwWhat do you think will happen to
the man who robbed young S.E.?” and the suspeetesisdaughingly: “If only | got my
hands on him first...”; then he continues: “I thipkson is the best place for him”. Laughter
appears here as a manifestation of the unusuatisituwhere the person heard had the
opportunity to apply a penalty based on their owarception about the serious crime
committed. At least in principle, the laughter tbhaturs under these conditions is not related
to a liar's behaviour.

The last cause, the most important in terms of @agon with lying behaviour, is
unnatural association, inadequate to the momenartifests itself. On a psychological level,
it is considered that this behaviour can be usefudhange the meaning of a statement. To
become positive about it, it is good to watch aallefthe non-verbal behaviour of the person
heard — when realizing they have begun to say whet not be said, they blink or “wink” or
bring their hand to the mouth, as though tryingttup the words they said unvoluntarily.

Just as with all behavioural manifestations, whesesasing laughter as a means to
change the meaning of the facts stated, the irgagsti should evaluate when laughter occurs.
Take for example the following dialogues:

A. — Who do you think stole the 1,000 euros?

S. — I do not know. | did not know they stole 1,@200s (suspect laughs).

A. — When | complete the investigation, what do ylonk will happen to you?
S. — Nothing. | have nothing to do with what yoy flaughs suspect).

A. — Did you ever think of having sex with a gifl10-11 years old?

S. — No, such a thought would make me sick (sudpaghs).

That is the case when laughter occurs before oinglumn endorsement is made
without any special significance. In such a case ittvestigator should avoid making any
connection with a possible change of meaning otthien. For example:

A. — How do you feel being investigated for theftloé 1,000 euros?
S. — (laughs) A little scared, | think. I've newatperienced anything like this before.
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A. — Have you ever been suspected of stealing ameg?
S. — Never. That's why I find this whole thing @s) so embarrassing.

It is very important that the investigator, whemding that the person interrogated has
an unnatural laugh during the hearing, should woral®ut the cause of the laughter.
Whenever laughter occurs after or even before emctalevant for the investigation, the
person leading the hearing should bear it in mimat he might have to do with a lying
behaviour.

In another order of ideas, laughter during a hearsmould almost always be
considered inappropriate. Investigators should tiwaé by accepting such manifestations, the
importance of the issues to be clarified and thi®gsness of the professional approach could
be called into question. From a tactical point igfa even in the case of innocent suspects, it
IS not good to accept the possibility of releaggsion through laughter — it is preferable, on
the contrary, that the suspect who is really innbshould be determined to release tension
by expressing vehement anger and frustration.

In conclusion, because laughter and humour heldsvier emotional tension, it is
expected to occur both in the case of guilty pessaomd innocent ones. The simple display of
laughter and humour should not be accepted as deast@tion of false behaviour. However,
considering the time and context in which such beha occurs, laughter or attempted
humour can be a significant symptom of lying. e ttontext of an interrogation, laughter or
lack of seriousness are inadequate and must beiaszbwith lying behaviour.
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Abstract:

The paper proposes that following the doctrinal lges of judicial practice, the
comparative law in terms of a specific study perfed using sociological methods of
investigation, to formulate proposals for amendradntthe Romanian legislation regarding
the courts that are empowered to resolve individalabr conflicts.

These proposals aim on the one hand the need d@blisét labor and social security
tribunals and on the other hand panels up to resahdividual labor disputes involving legal
assistance at both hierarchical levels, which espra deliberative vote.

Keywords: courts, labor and social security tribunals, legadl, deliberative vote.

Introduction

The doctrine and jurisprudence analysis shows firstice which solves the principle
of individual labor disputes has specific chara@cs in a position to outline specific labor
jurisdiction of the Romanian legal system. Thistigatarity lies in the existence of a distinct
system of judicial bodies which resolves labor disp, the material and territorial
competence of the courts in matters of labor despytresenting features, some of them
presenting departures from the rules of the comtagn a party in a labor dispute and,
especially, specifies the duration of time thatpleeson is standing interest, requested by the
legislator to bring proceedings which are expresgiyerned by special rules; the conduct of
the trial and judgment in matters of labor disputssgoverned by rules which derogate from
the common law, aiming mainly two objectives, ngnmezisuring that the principle of celerity
in resolving labor disputes, and the employee tada, considered to be the disadvantaged
party for a labor dispute.

In certain situations, due to the manifest condisian which some aspects of the
social life are carried out, certain waivers frorhet normal procedure are imposed by
establishing special proceduresneans rules that make general rules and reguiatié they
do not contravene the imperative rifles

On the courts competent to resolve individual lad@putes in the Romanian legal
system, the provisions of art. 208 of Law. 62/26flithe Social Dialogue expressly provides
that general jurisdiction belong to courts. Thus|dwing the amendment of the Code of Civil
Procedure, the court was given "unlimited jurisghat' in terms of resolution of conflicts of
rights, individual labor disputes, from this poirihe court resolving only by exception a

L. R. Popoviciu, Minos criminal liability, ProUniversitaria Publishingadse, Bucharest, 2012, pg. 196.
2 R. Gh. Florian, L. R. Popoviciu, The obligation tefund of employees, in A.l.J.J.S no. 2/2010,
www.juridicaljournal.univagora.ro.
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number of lawsuits and claifsvhat expressly were assigned by law. In the cample
tribunals and specialized wards for labor dispusesl social security, which are formed with

the participation of a judge and two judicial agaists, as representatives of the parties to the
employment relation$?

Appeals against the decisions of the Court oftfinstance are assigned to the
jurisdiction of the Courts of Appeal. And in thesstances work also specialized sections or
panels in labor disputes and social security pafahree judges, without the participation of
legal aid in the law.

Based on existing legal reality and briefly reitethpreviously in full compliance with
relevant aspects of legal practice in the fiel@arfflict resolution work both nationally and in
the Bihor County, the opinions expressed by thetrotec of comparative law regulations
subject of our research, we believe that the lagist, in consultation with the social partners
should consider further in his lawmaking the foliow:

A. To introduce a legal provision expressly promglifor establishment of special
courts for labor and social security, with gengtalsdiction and the settlement of labor
disputes, or individual labor conflicts and workrafigh special legislation to establish
concrete way of putting into place

In fact, on this proposal, we rally an opinion lmhsectrine that believes that the idea
of establishing specialized courts work and sosgturity, which was dropped after the
change, in 2005%f Law no. 304/2004 on judicial organizatiomhich would have been "very
positive" because it effectively ensured the gmeapeecialization of judges in the areas of
labor law and respective social security by mamitay their stability courts mentioned.

We support the idea of bringing other argumentsvepe@onsidered essential to
support them. Thus, a simple foray into the hiswiriabor legislation in the Romanian legal
system provides viable examples on the organizadioh operation by specialized courts,
labor courts, which operated the next room workiogmpetent to settle labor disputes
pursuant td_aw for the establishment and organization of lajusisdictionin 1933.

Also, the comparative law provides many exampleshia regard. Thus, we recall
briefly the existence of three major systems wank practice jurisdiction of different
countries:specialized courtswhich are modern forms of employment litigatiomdahave
become in recent years an increasingly large aadjernhich can be in turn the two types:
autonomous organ of labor jurisdictipoommon law system in Germany and England, and
each tribunal specific work included in the systefrcourts of common lawncommon law
systems of France, Italy, Polanglstems of labor jurisdiction by conventional orgaan
important means of resolving labor disputes, sp=dly America and the Swedish law,
recourse to ordinary courts

The necessity for the establishment of specialitsobr courts was expressly
emphasized in a study prepared and implementetthifopurposé.Thus, using a sociological
investigation methods, namely focus group we ainfiltidegislative and judicial practice
perspective, the subject of our analysis, the $ipegpinions collected through sociological

® Ticlea, Al.,Labor Law. University Coursé.egal Universe Publishing House Bucie2007, pp.431-432.

4 Art.55 from Law no.304/2004 regarding judicial organizatipmepublished, was modified in this sense,
through Law no. 202/2010.

® Art.54 paragraph. 2 the second thesis ftaw no. 304/2004 regarding judicial organizatjioepublished.

® Belingrideanu, S.General Considerations and Critical Observationsg&eling the Specialized Labor and
Social Security Courts and the Judicial Assistaintsthe Light of Law no. 304/2004 Regarding Judicial
Organizationin Law | nr. 9/2004, p.13.

" Onica Chipea, Lls legislative intervention required in the juristibn of the Romanian legal labor systerit?
Agora International Journal of Juridical Science$he consequences of European integration on thal le
system in Romania, vol.V, No.l, 2010.
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methods, from those who actually work in practigthvthis procedure, namely lawyers, legal
advisors, judges, members of the panel to resalvaridisputes.

Thus there were recorded from concrete experiefictheo respondents, proposed
amending legislation reviewed for the purposes stéldishing specialized courts in labor
disputes, composed of representatives of emplayastrade unions, involving exceptional
cases only divergence or remedies career judgesipdhe creation of specialized courts in
labor disputes in line with historical experiendelee Romanian legal system.

We believe that the arguments supporting, entidedh a legislative proposal are:

- It is necessary that the trend shown shy, ofigheation of labor jurisdiction in the
Romanian legal system, built on the specifics @& ligal work, born after concluding an
employment contract to be finalized by establishsmecialized courts, or employment
tribunals;

- Judges who make up these specialized courts poseéfficient job in that field;
knowing labor issues, thereby enjoying a full ingleglence and autonomy;

- A specialized court can give judgment leanetteiaand less expensive;

- Ordinary courts, or courts and courts of appealwhich currently operates full
employment and social security will be relievedthg large number of cases of this kind,
particularly social security and thus effectivelyaoneling human and material resources, to
resolve other causes, consider that argument becalsvant and that recent legislative
changes included labor disputes of jurisdictiomil gervants work, reality will help increase
the number of cases subject to this jurisdiction;

- On hierarchical levels that would require theabBshment of specialized courts
consider that the first step would be sufficiemig anaterial reasons, to establish labor courts
with unlimited jurisdiction in resolving individudabor conflicts, following that the review
against the decisions of the first instance coeoyrts of common law, that the Court of
Appeal, however, would require that, for completmeform of labor jurisdiction panels to
resolve individual labor disputes the Court of Aplpis constituted with the participation of
judicial assistants, people with experience in tatsations, which have deliberative role
within this structure, something to which we waturn below.

B. We also believe that for completing reform obda jurisdiction regulating the
composition of panels required to settle at finstance and on appeal to labor disputes and
social security with the participation of legal aidd grant them a deliberative vote

The starting point in formulating this legislatipeoposal is the current laws governing
that institution, namely Article 55 of Law n804/2004 on judicial organizatiomepublished,
modified by Law nr.202/2010, article 54 par. 2 setgentence of Lavd04/2004 on judicial
organization, republished.

Thus, we believe that invoking arguments consistlbéloctrine and judicial practice
ideas considered for continuation or completionthad process of specialization of labor
jurisdiction of the Romanian legal system is neags#o:

- Appeal panels for settling labor disputes andada®ecurity be formed both career
judges (3 under current legislation) and in twoigiad assistants, court-like configuration
which solves cases background (right panels tribomemon, which according to previous
legislative proposal will be replaced by specializeurts work)

- Judicial assistants that make up the panel afgado express a deliberative vote.

a. Regarding the establishment of a court of appaakls with the participation of
judicial assistants, we consider appropriate t@etpthe argument that judicial assistants, in
their capacity as representatives of the partighécemployment relationship, the employee
and employer that participates in resolving indisblabor conflicts, completing deliberative
structure and that their legal knowledge with abty necessary, they have “the vocation of

147



THE COURTS COMPETENT TO DEAL WITH INDIVIDUAL LABDBPUTES. PROPOSALS TO REFORM
THE SYSTEM

reality,” i.e. knowledge production labor in various sectdvioreover, their presence in
panels work is supported by the spirit of laborisdiction in the Romanian legal system,
designed jurisdiction to intervene in conflictstshent with tools specific to, arising from
the particular nature of the employment relatiopsRarticipation panels, legal aid work are
one of the principles on labor jurisdiction of tRemanian legal system.

It also provides numerous examples comparative Bwong which the German
system, the jurisdiction courts to hear labor digputhat courts held three hierarchical levels
(Labor Courts of First Instance, Courts of Appeal labor issues, the Federal Court Labor),
are composed of professional judges, career aral kg doctrine and judges appointed
honorary or assessors, who have the same privilegpsofessional judgés.

b. Regarding the need of awarding the judicialsdasis the deliberative vote, noting
that arguments the following ideas expressed irroh@cand practice review, which we rally
and offered many examples of comparative law:

- The advisory vote, granted legal aid under cdrRomanian legislation is “the most
blatant and serious regulatory failure Law. 304/208ecause the European Court of Human
Rights and regulations issued by the Council ofoharand Romanian fundamental act itself
after review, creates the possibility of participatin specialized instances of people outside
the judiciary, which can “do and they do, in equallith judges the act of justicé’’Also it
was appreciated rightly in the doctrihe'that there is a contradictioim terminis between
membership of the panel and for some deliberatindecnsultative vote for others, since the
judgment is delivered to all members, who make pad deliberative structure, as the jury
can not only have a consultative vote on the otlaed everyone is entitled by law to be part
of a panel of judges of a court”, even if not judtgreer must “speak right” and “not to
express a simple opinion, which basically anyorredm™? It is proposed to give up the legal
aid panels participation to resolve individual labdisputes, keeping them still being
considered as “clearly critical” and “both unneeggs harmful and unnatural” and their
presence seems that judges are actually “pseudsinedgs” must necessarily consult
judicial assistants in order to fulfill their missi.

- One of the conclusions of their study, cited abaythat it is absolutely necessary
assigning roles deliberative full legal aid worljustify their presence. Otherwise, as actually
existing governing laws, judicial assistants hamly @n advisory role and can even be absent
from court’®* Some of the experts interviewed supported the itiea would require the
establishment of specialized courts in labor disputomposed only of representatives of
employers and trade unions that judicial assistant®lving exceptional only in cases of
dispute or appeal, career judges, idea accordingxigting regulation in comparative law,
specifically the French legal system, which, as ivewe developed throughout the paper,
Prud’homme Councils are composed only of represesseof the parties to the employment
relationship, courts career can be called onlyaseoof a tie, that third parties separates votes.

Conclusions
Assuming that the Romanian legislator would actegislative proposals previously
held the picture of labor law would have the foliogvzappearance:

8 Stefanescu, I.,T.Theoretical and Practical Treaty of Labor Lakegal Universe Publishing House, Buciire
2011, p.881.

° Weiss, M.,The System of Labor Courts in GermaimyRomanian Journal of Labor Law, nr. 3/20049p.9

% Ticlea, Al., Treaty of Labor LawLegal Universe Publishing House, Buatire2007, p. 959.

! Belingrideanu S.git. work,in Law | nr. 9/2004, p.17.

12 Corsiuc, O., M.,Consideration referring of the institution of judit asistants in the light of the new
Regulations of Law no. 304/20Q004 Romanian Journal of Labor Law, nr.4/2004, 2. 8

“Onica Chipea, Lgit.work, p.10.
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A. Throughout the Law no. 304/2004 on judicial orgation to insert a
mandatory legal provision stipulating the estalstient of special courts for
labor law. Specialized courts are courts withogaleersonality, operating
in the counties and in Bucharest and usually offic¢ghe county capital.
Specialized courts will take jurisdiction of the ucb in cases where
established;

B. The social dialogue and other specific sourddalmr law (collective agreements,

internal regulations) contain provisions regarding:

1. Implementation of the Law no. 304/2004 on jualicorganization on the

establishment of special courts for labor;

2. Including legal provision which states that pidi assistants participate in panels to

resolve individual labor disputes both in substaziece in appeal and expresses a deliberative
vote.
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Abstract

In the present paper we determined the presensioframine in urine using the GC-
MS/MS system. The determination of sibutramine siizdied in relation to slimming health
foods. Prolonged or excessive consumption of unauthdrigkarmaceuticals may cause
serious adverse consequences on health. In tidy,stamples were extracted with the help of
methanol and acetonitryl and the sibutramine cohegions were found in the range of
0,5 g/l.

Keywords: sibutramine, GC-MS/MS, methanol and acetonitrylLBRMS

Introduction

Amphetamines are psychostimulant drugs that produmxeased wakefulness,
decreased fatigue and appetite.

The pressor effect of amphetamine was first desdriby Piness and associates
(1933). In 1933, it was noted that it is a broncietdr, a respiratory stimulant with
analeptic action and was compared to epinephrinenpBAetamines described as
methamphetamine and dextroamphetamine belongsetgrbup of drugs that potentially
increase the levels of norepinephrine, serotoniml @opamine, euphoria-inducing drugs
absorbed at cellular level.

From a medical perspective, amphetamines are syropatnetic substances, related
to derivatives of adrenaline (epinephrine) in whiclentral excitatory effects prevail.
Amphetamine is a stimulant of the nervous systeentduts weak and long-term pressor
action (approximately ten times longer than thaadfenaline).

Amphetamine was first synthesized in 1887 by th@aRmn Lazar Edeleanu in
Berlin, Germany. The name derives from phenylisogeomine. It was one of a series of
compounds obtained from plants ephedrine was detirgm, that had been isolated by Ma
Huang together with Nagayoshi Nagai.

Adrenaline and noradrenaline are hormones secréigdhe adrenal glands, located
in the upper pole of the kidney, and more spedificthe renal medulla. Both hormones exert
similar effects of sympathetic stimulation, butle/lmorepinephrine has more intense vascular
actions, adrenaline activates especially the enengyabolism.

Amphetamine activity at the brain level is sperifiertain receptors that respond to
amphetamine in several brain regions do not conduetimpulse to other regions, although
they exert effects on behaviour by carrying newaosmitters in the brain, including

1 yamamoto S-Shokuhin Eiseigaku Zasshi, 369, 2011.
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dopamine, serotonin and norepinephrine. So dopamyreceptors in the hippocampus — the
brain region associated with memory formation —egupnot to be affected by the presence of
amphetamines.

[.1. CHEMICHAL STRUCTURE

In terms of illicit production, alongside amphetamithe following are obtained:

- Specific chemical (the chemical used as greeremadt precursor, reagent or solvent
in illegal processes or substance control).

- Precursor (chemicals which in clandestine praegsse incorporated, in full or in
part, in the final production of the molecule oé tbubstance under international control).

-Reagent (chemical that reacts or participatekerr¢action, but does not become part
of the final product).

- Solvent (is the liquid substance that dissolvestl@er solid substance without
changing the chemical composition, and does natrbeqart of the final product).

- Impurities (natural constituents originating frqutant materials or from materials
obtained through the processing of those remaiimirtige final product after complete process
conversion).

- Adulterants (pharmacologically active substanceaining or added after the
conversion of the final product).

- Diluent (pharmacologically inactive substanceetltb the final product to increase
volume).

Amphetamines belong to the class of phenylalkyl&asiand classify into:

Amphetamines (found under the following names: émyffpropan-2-amine,

1 methyl-benzeneethanamine

) methylphenethylamine)

Methamphetamine (found under the following names:
2-(methylamino)-1-phenyl-1-propanone

N,[dimethylaminobenzene

N,[| dimethylphenethyl-benzene

N-methyl-amphethamine

Phenylisopropylmethylamine)

Sibutramine (found under the following names: MieridEctiva, Reductil,

1-[1-(4-chlorophenyl) cyclo-butyl]-NH,3-trimethyledane-1-amine)

Methylphenidate (found under the following namesntedrin, ritalin)

Amfepramone (found under the name: Diethylpropimphetamine)

Fenfluramine (found under the name: fenfluramine)

[.2. SYNTHESIS

Amphetamine is prepared from benzyl-methyl-ketohg, using several methods
commonly used to convert the carbonyl group int® gnoup — CHNH, (reduction of the
nitrogen functional derivatives of carbonyl compdsh Benzyl-methyl-ketone is obtained by
heating a mixture of phenylacetic acid and acetid at 400 C, in the presence of thorium
dioxide or through the Friedel — Crafts reactiommaen benzene and chloroacetone, in the
presence of aluminum chloride.
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C,H,COOH + CH,COOH _ThO,
400C

C4H.CH,COCH,

AICI3

C.H, + CICH,COCH,

[.3. FORMULATION

Amphetamine-products generally come in the formulfates or phosphates. They are
available on the international market in the forfrtablets, capsules, syrups and elixirs. The
vast majority of amphetamines appear as hydroddsror sulfates.

In terms of solubility, amphetamines are insoluinlevater. As free bases they are
soluble in organic solvents such as ethanol, dietther, and chloroform. Hydrochlorides are
soluble in water and ethanol, slightly soluble mocoform and insoluble in diethyl ether.
Sulphates and phosphates are soluble in watehtlgligoluble in ethanol and insoluble in
diethyl ether and chloroform. Trimethylamphetamhmgve boiling points ranging between
118 C - 220 C.

Amphetamine has two optical isomers:

- Dextroamphetamine — dextrorotatory stereocisomer

- Levoamphetamine — levorotary stereoisomer

Dexamphetamine is 2-4 times more active than theem& compound as a
psychomotor stimulant and less active as sympatmetis. Also the dextrorotatory isomer is
24 times more active than its levorotary enantiomer

Methamphetamine has amphetamine-like propertiestbigympathomimetic effects
are weak in normal doses.

Methylphenidate is a chemical related to amphetasjihaving weaker psychomotor
stimulant properties and weak peripheral actiortge €&ffect is fast and relatively short in
duration, corresponding to a half-life of 1-2 hqwhich is an advantage over amphetamine.

Fenfluramine is a halogenated amphetamine dergafimphetamines may react with
HsPO, and HSO, forming amphetamine sulphate and phosphate. Ampthie¢aderivatives
are:

A. Dimethoxy-amphetamines -2.5-dimethoxy-amphetaniidMA)

-4bromo-2.5- dimethoxy-amphetamine (DOB)

- 2.5-dimethoxy-4-methylamphetamine (STP, DOM)

- 3.4 - methylenedioxyamphetamine

- 1-methoxy-4-amphetamine

- dimethoxy-2, 5-ethyl-4-amphetamine

- methoxy-3-methylenedioxy-4,5-amphetamine

B. Trimethoxy-amphetamines - 3,4,5-trimethoxyamphenhe (TMA 1)
- 2,4,5-trimethoxyamphetamine (TMA 2)

- 2,3,4-trimethoxyamphetamine (TMA 3)

- 2,3,5-trimethoxyamphetamine (TMA 4)

- 2,3,4-trimethoxyphenyl-propan-2-amine

- 2,3,6-trimethoxyamphetamine (TMA 5)

- 2,4,6- trimethoxyphenyl-propane (TMA 6)
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.4 CHEMICHAL DETERMINATION

The most common methods for the determination ophatamines in biological
products are spectrophotometric, immunologic flsoemce - FPIA (Fluorescence
Polarisation Imunoassay), immunochromatographis, ga liquid chromatography. These
include:

1.5.1. The spectrophotometric methodn-this case, amphetamine engage, in alkaline
medium, with diazotized p-nitroaniline resultingarcalorimetric red azo-derivative.

[.5.2. The immunofluorescence methods-used in screening tests for testing a group
of subjects suspected of amphetamine or methamphetaconsumption, using urine as a
bioassay. For an amount of urine of 150 pl/ deteatndn, results are obtained in a period of
12 to 14 minutes. Results are given as presertisard, because of the methods implemented
using a six point-calibration curve, rather thahpoint calibration for the FPIA assay system
— the cut-off value being used for the determimatid xenobiotic substances in the urine by
reading the light polarization vector in polaripati milliunits. A positive result will be
necessarily confirmed by the GC-MS method.

[.5.3. Immunochromatographic methedis the appearance of a coloured band on a
solid support (one to check, another to validate ghesence or absence of amphetamines or
methamphetamines in the urine, saliva or sweatye of biological fluids depending on the
manufacturer of the immunochromatographic test)al#o uses urine to detect: opiates,
cocaine, phencyclidine, cannabis, barbiturateszddinzepines, tricyclic antidepressants. A
positive result will be necessarily confirmed bg tBC-MS method.

[.5.4. The gas-chromatographic method coupled with the NEE- mass
spectrophotometer

[.5.5. The HPLC-MS — DAD method

II. EXPERIMENTAL

[I.1 Materials

To determine the amphetamines- sibutramine indég® the following materials were
used:

- Spectrophotometer Cary 5 - Varian

- FPIA AXSYM - Abbot system

- GC-MS/MS Saturn 2000 - Varian system

- HPLC-MS/MS-DAD system - Varian

- Eppendorf centrifuge 5616

- Analytical balance - Precisa 40SM-200A

- Magnetic stirrer - HP 240

- Ultrasonic bath - Branson 2210

- Thermostat - Memmert

- Accessories and reagents specific to an analyogaology laboratory

- Sibutramine (10 mg amphetamine - Zentiva)

Sibutramine (trade name Meridia in the U.S. andadan Ectiva in South Africa,
Reductil in Europe and most other countries), isly administered agent for the treatment
of obesity as an appetite suppressant. It hasalliytno potential for abuse because of the lack
of dopaminergic effects. It is used as an anorewhbjch is the only reason for its
classification as a controlled drug, as in the 20t century it resulted in a number of cases
of abuse or addiction.
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[I.2. METHODS

[1.2.1. Gas chromatography method coupled with th&5C-MS mass spectrometer

It consists of three submethods for each deviceishzart of the GC-MS system. Thus
there will be a method for autosampler 8200, onegls chromatograph 3800 and one for
mass spectrometer Saturn 2000.

Autosampler 8200

Number of containers — 48; Volume injection syrirg&Opl

Number of liquids for washing injection syringe — 2

Time for washing injection syringe with a washerdl— 20 s

Time of taking over the injection matrix — betwesnplugs

Injection volume — Lul; Depth of penetration of the needle into the leott80%

Fluid intake speed —(l/ s; Heating time for the needle in the injectérs

Injection speed — 1Ql/ s; Time of the needle remaining in the injectuter
injection—6 s

Gas chromatography 3800

Injector type 1079; Injection temperature — %00

Split rate 5% constant for the duration of the gsial Constant flow — 1.2 ml/min

Oven temperature program F 180C waiting time 1.1 min

Growth in T1 - 298C with 5C/min speed; T1 — 28Q waiting time — 13.9 min

Saturn 2000

Filament off — 0 — 3min, AGC field "full scan" — 50400 amu; Time 3 — 35 min

Scan duration — 1s/scan; Filament current wAPMaximum number of ions 25,000
lonization maximum duration 25 ms; Prescan duratiddus

Mass to lower fund — 45 amu

[ll. RESULTS

In the conditions mentioned, sibutramine extradctgdwo methods from a capsule of
10 mg Amphetamine — Zentiva was highlighted.

The extraction was performed from 7.5 mg excipianhethanol and acetonytril 1: 1
and 7.5 mg excipient in dichloroethane, dichlordmee and chloroform 1: 1. 1. The
solutions were ultrasonated for one hour and deiged for 10 minutes. The supernatant was
the injection matrix for both the gas chromatogra@nd the HPLC methods. Fig. 1 shows
the resulting total ion chromatogram following timection of sibutramine solution with a
concentration of 0.5 mg/l.
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Chromatogram Plot

File: \\saturn2000\hdd saturn2\saturn\data\prb24664.ms

Sample: URINA 6/16/09 1:19 PM
Sample Notes: SIBUTRAMINE (EXTRACTIE IN TEI SOLVENTI)
Operator: MIHAI Scan Range: 1 - 3000 Time Range: 0.01 - 50.00 min.
MCounis RIC all PRB24664.MS 7
Sibutramine 0.5 g/l
1.00 -
0.75 -
0.50 -
0.25 -
T T TP PR P T P
minutes

Fig. 1. Total ion chromatogram of sibutramine at aconcentration of 0.5 g/l.
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Saturn Purity Search Hit List

Saturn Purity Search Results

Hits Found: 25
Pre-Search Hits Found: 765
Saturn Purity Search Parameters
Threshold: 100
Target lon Range: 50 - 600
Library MW Range: 50 - 600
Library lon Range: All of Library Entry
Local Normalization: Off
Requested Pre-Search: 250
Requested Final Search: 25

Search 7 Libraries: A. c:\saturnws\satlib\nist98m.lbr
B. c:\saturnws\satlib\nist98r.lbr
C. c:\saturnws\satlib\pmw.lbr
D. c:\saturnws\satlib\libr_tr.lbr
E. c:\saturnws\satlib\libr_tx.lbr
F. c:\saturnws\satlib\libr_gp.lbr
G. c:\program files\wiley\wiley6.lbr
Target Spectrum
Target
BP 114 (652630=100%) PRB24664.MS 18.933 min. Scan: 1136 Chan: 1 lon: 274 us RIC: 1182101 BC
100% 114 =
75% 4
50% .
25%- B
] 72
ool Ll ] 33 aes 22 280
T o e P ‘690
m/z

Spectrum from \\Saturn2000\hdd saturn2\Saturn\DATA\PRB24664.MS

Scan No: 1136, Time: 18.933 minutes

No averaging. Background corrected.

Comment: 18.933 min. Scan: 1136 Chan: 1 lon: 274 us RIC: 1182101 BC

Pair Count: 99 MW: 0 Formula: None CAS No: None Acquired Range: 50 - 282

Purity Fit RFit Entry # MN Fornula, CAS No., Nane

1 925 965 938 8741 C 280 C17H26CI N, 106650-56-0, Sibutram ne
2. 698 890 754 51423 A 380 C18H40N2S3, None, Ethane, 1-[(2-diisopropylam no)ethyl
3 663 850 763 51413 A 517 C27H30CI 3N3O, None, 1-[[2-[Butylam no]butyl]im no]-7-chl
4. 632 844 702 51422 A 114 C4H6N2S, 60-56-0, Methimazole
5. 631 829 701 9084 G 114 C4H6N2S, 60-56-0, 2H-Im dazole-2-thione, 1, 3-dihydro-1
6. 629 761 766 2305 C 375 None, None,
7. 628 855 665 34872 G 159 C8H17NO2, None, N, N-di methyl |eucine $$
625 734 744 51559 A 295 C21H29N, 5966-41-6, Benzenepropanam ne, N, N-bi s(1-nethyl
611 793 708 51416 A 157 ClOH23N, 4458-33-7, Ethyl di-N-butylam ne
611 758 673 12442 B 129 C7H15NO, 13444-24-1, 3-Piperidinol, 1-ethyl-
. 603 841 659 51369 A 143 C8H17NO, None, Oxazolidine, 2,2-diethyl-3-nethyl-
60 850 631 121870 G 267 Cl1H26NO2PS, 71840-25-0, Phosphonothioic acid, nethyl-,
601 849 630 12428 B 267 Cl1H26NO2PS, 71840-25-0, Phosphonothioic acid, nethyl-,

598 800 660 51419 A 233 C11H27NSSi, None, 2-Diisopropylam noethanethiol, TMS c
580 776 600 12432 B 129 C8H19N, 7087-68-5, Diisopropylethylan ne
580 775 692 51365 A 129 C8H19N, 16486-74-1, N-Butyl-tert-butyl am ne

579 798 666 9085 G 114 C4H6N2S, 60-56-0, 2H-Im dazole-2-thione, 1, 3-dihydro-1
18. 577 717 779 2304 C 375 None, None,
@ 576 751 703 51409 A 129 C7H15NO, 57817-78-4, Oxazolidine, 3-ethyl-2,2-dinethyl-
20. 573 770 697 51404 A 228 Cl14H32N2, None, 1, 2-Bis-(2-diisopropylan noethyl) et
2 572 713 631 18936 A 204 C10H24N202, 26549-21-3, 1, 4-Butanedi am ne, 2, 3-di met hoxy
2 569 740 663 51428 A 267 Cl1H26NO2PS, 50782-69-9, VX
32 563 732 751 51414 A 533 C28H31CI F3N30O2, None, 1-[[2-[Butylanm no]lbutyl]im no]-7-c

[
[y

NBPBRRBN BO®

Fig. 2. Sibutramine mass spectrum and the result afearch in the mass spectra
libraries.
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Scan 1151 from \\Saturn2000\hdd saturn2\Saturn\DATA\PRB24665.MS

Spect 1
BE’ 114 (411:100%)1P1FZBZ4665.MS 19.182 min. Scan: 1151 Chan: 1 lon: 24999 us RIC: 1217 BC
100%-] B
75% -
50% B
] 72
25%- B
158
] 98 ‘ 164 237 551 266 295 311 327 401 415
0% H\H‘m\\u‘\\mwuhm 1| AR Wl R PR VR ? I A | | I i !
so o ik T 200 20 T T3ho T Tee T abo
Spectrum from \Saturn2000\hdd saturn2\Saturn\DATA\PRB24665.MS
Scan No: 1151, Time: 19.182 minutes
No averaging. Background corrected.
Comment: 19.182 min. Scan: 1151 Chan: 1 lon: 24999 us RIC: 1217 BC
Pair Count: 114 MW: 0 Formula: None CAS No: None Acquired Range: 50 - 429
I on I nt 9BP lon I nt 9BP I on I nt 9BP I on I nt 9BP
| 51 4 1| 84 4 1] 131 8 2| 210 1 0
| 53 2 0| 86 4 1] 134 1 0| 211 5 1
| 54 5 1] 89 4 1| 135 7 2| 221 5 1
| 55 12 3] 91 5 1| 136 4 1| 222 7 2
| 56 15 4| 95 6 1] 137 10 2| 224 4 1
| 57 12 3] 96 3 1] 139 7 2 | 225 4 1
| 58 69 17 | 98 13 3| 151 5 1| 227 5 1
| 59 4 1] 99 7 2 | 152 5 1| 237 10 2
| 62 2 0| 101 9 2 | 155 8 2| 251 4 1
| 63 10 2| 102 8 2 | 157 4 1| 253 2 0
| 66 7 2| 103 6 1| 158 8 2 | 265 2 0
| 67 2 0| 109 1 0| 163 3 1| 266 9 2
| 68 5 1| 111 9 2| 164 11 3| 269 3 1
| 70 20 5| 113 19 5| 165 3 1| 295 6 1
| 71 11 3| 114 411 100 | 177 5 1] 311 9 2
| 72 116 28 | 115 46 11 | 179 2 0| 325 1 0
| 73 4 1| 116 7 2| 192 1 0| 327 7 2
| 74 5 1| 121 12 3| 193 3 1| 342 7 2
| 76 7 2| 123 7 2| 194 6 1| 343 4 1
| 77 11 3| 125 13 3| 195 5 1| 354 7 2
| 78 3 1| 127 4 1] 206 8 2 | 356 2 0
| 79 4 1| 128 13 3| 207 5 1| 401 9 2
| 80 10 2| 129 6 1] 209 8 2 | 415 6 1
| 82 6 1| 130 8 2 |

Fig. 3. Sibutramine mass spectrum at a concentratioof 5 mg/I.
[1.2.2 HPLC-DAD-MS Methods

11.2.2.1 HPLC-MS Method

It is presented as a method for determining sibuitra in the injection matrices
whose obtaining was described in paragraph 5.2.4.

Program duration: 30 min.

ProStar solvent pumps

Constant flow 50@l/min of solvent B

ProStar 410 Autosampler

Number of containers — 84 of 2 ml; 3 of 10 ml

Injection syringe volume — 254

Injection loop volume — 100l
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Volume hose connecting the needle for collectirgghmple — 15l
Syringe speed -/ s

Flush volume — 3Ql

Temperature of carousel with sample§@0

Use of sample bottle pressure

ProStar 500 column oven

Number of columns — four

Work Column 1 (C8-3)

Column temperature —

Stabilization time 0.1 min

Delays after transition 0.1 min

1200L mass spectrometer

ESI ionization type

lonization type - positive

Scan speed 1 scan/s

Detector voltage — 1480 V

Peak width of the first quadrupole — 0.7 amu

Peak width of the third quadrupole — 0.9 amu

Scan range 50 — 350 amu

Detector ProStar with diode area 335

Acquisition range — 200 to 400 nm

Slit width — 2 nm

Minimum purity level — 220 nm

Maximum purity level — 360 nm

Absorption spectrum acquisition: for each nm fréma &cquisition field
Display of absorption variation by two wavelengt#S4 and 280 nm
Noise monitoring by 26 points.

- |=| I e -l =k -l A= -l B8 -| aflax|

GCounts] sibutramina 0,5g_| 6-16-2003 3-33-18 prm.xms S0 0:350.0=> Filtered
50.0:350.0> E

Fig. 4, Total ion chromatogram of sibutramine at 05 g/I.
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Spectrum

1A

BP: 260.2 (3.1592e+5=100%, sibutramina 0,5g_| 6-16-2009 3-33-18 pm.xms

15.195 min, Scan: 1748, 50.0.350.0>, lon: hlA,

EIES
RIC: 1.576e+3, BC

100%—

T5%

15 JEEE

25%

o
=2

125.0
287 1e+3

139.1
8.95%e+7

280.2
319

2§2.2

e+d

380
Acquired Range miz

Library Search a Spectsrum

| == s |mu|=a]| =|=| m|«>| | Match 1 afi for Scan: 1752 (15220

R L. w 1

L

Lo PN Farme ... Foooo Fooo P A o, Formula
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Fig. 7. Total ion chromatogram of sibutramine in amatrix of three solvents

compared to a liquid chromatogram obtained at 254 m (black) and 280 nm

(red).
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I, 2.2. HPLC MS/MS Method
It is presented as a method for determining silbuitra through the MS/MS technique.

Program duration: 30 min.

ProStar solvent pumps

Constant flow 50@l/min of solvent B
ProStar 410 Autosampler

Number of containers — 84 of 2 ml; 3 of 10 ml
Injection syringe volume — 254

Injection loop volume — 100l

Volume hose connecting the needle for collectirgghmple — 14l
Syringe speed -/ s

Flush volume — 3@l

Temperature of carousel with sampleS§@0
Use of sample bottle pressure

ProStar 500 column oven

Number of columns — four

Work Column 1 (C8-3)

Column temperature —

Stabilization time 0.1 min

Delays after transition 0.1 min

1200L mass spectrometer

ESl ionization type

lonization type - positive
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Scan speed 1 scan/s

Detector voltage — 1480 V

Peak width of the first quadrupole — given by aaliton

Peak width of the third quadrupole — given by aaliion

Step 1 Q-280 amu; @— 97 amu; with collision voltage: — 10.0 V
Step 2 Q-280 amu; @— 139 amu; with collision voltage: — 11.5V
Step 3 Q-280 amu; @— 153 amu; with collision voltage: — 11.0 V.
Detector ProStar with diode area 335

Acquisition range — 200 to 400 nm

Slit width — 2 nm

Minimum purity level — 220 nm

Maximum purity level — 360 nm

Absorption spectrum acquisition: every 2 nm

Display of absorption variation by two wavelengt#S4 and 280 nm
Noise monitoring by 27 points.
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Fig. 9. Result of ion 280 dissociation selected frothe mass spectrum of
sibutramine.
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Fig. 12. Liquid chromatocartogram of sibutramine in concentration of 0.5 g/l.

IV. DISCUSSION

IV.1. Pharmacology

IV.1.1. Pharmacological effects

Another characteristic effect of sibutramine isatsrexigenic nature. Amphetamine
decreases appetite and facilitates compliance tocaloric diet by the obese, helping
weight loss.

The effects on the central nervous system are aldieeir interference at the level of
catecholaminergic synapses. Amphetamine releaséschcdamines from presynaptic
terminals, reduces their uptake in these endingsrdmbits their intraneuronal inactivation by
monoamine oxidase. Psychomotor stimulation cormredpdo an increase in the activity of the
ascending reticular activating system, favouring #ttentiveness process. Thus, wakeness
reactions are amplified and there is a state ofredss in connection with the elective action
on noradrenergic neurons, with the release of meradine, with certain central synapses.
The anorexigenic effect is due to the hypothalai®éxling center and corresponds to a local
release of noradrenaline and dopamine. Stimulatianotility and motor stereotypes, arising
from high doses, are assigned to dopamine releastha striated muscle. Psychotic
phenomena produced by toxic doses are due to tbaseeof dopamine in the mesolimbic
system and to the release of serotonin.

Sibutramine also has sympathomimetic effects, there is an increase in blood
pressure, weak bronchodilation, sphincter conactind relaxation of the bladder fundus,
increase of fatty acid concentration in the plasma.

In patients with narcolepsy sibutramine allows gleeizure control without changing
the state of catalepsy. Its therapeutic beneftihedelaying in the development of fast sleep.

In the case of hyperkinetic syndrome in childrerDHD), sibutramine is effective
especially in school children. The drug producedearease in the state of anxiety, motor
agitation. The capacity for attention also increaaghout diminishing the learning process
and mitigatess at least in part impulsiveness ama@woural disturbances.
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In Parkinson's, the therapeutic benefits consiseducing rigidity, oculogyric crisis
prevention, improved mood and better sleep.

In epilepsy, it has a certain special efficacy rdgey Petit Mall crises and antagonizes
central depressant unwanted effects.

Amphetamine is readily absorbed in the intestimndp effective if taken orally. It has
a half-life of 7-14 hours. It is eliminated throughne, and its metabolism is via the liver. In
acidic urine a large quantity of amphetamine igaséd, as the pH decrease — increases the
proportion of the dissociated form.

IV.1.2. Dose administration

Amphetamine use is limited due to its aggressivairgveentral effects. Its
psychomotor stimulant effect recommands it for aisky in special circumstances that require
mandatory increased psychomotor performance angktheval of the feeling of fatigue.

Its dosage is in amounts of 3-6 mg/day 2-3 timeslag, the last dose being
administered before 4 p.m., to avoid insomnia ghhiThe usual dose in humans causes
mental excitation phenomena with feelings of frests fun, initiative, increased
concentration, the need to talk, the appearantatigtie being delayed.

Thus, this “state of well-being” leads to develapitolerance, to phenomena of
chronic intoxication, psychiatric disorders andtaes of addiction, involving a change from
the condition of taking a medicine to that of drw@nsumer, a background that favours the
consumption of other substances with high toxiagywell.

IV.2 Toxicology

Tolerance initially concerns peripheral, sympathoetic effects, which quickly
become progressively weaker and which include a bmumof effects on nerves +
psychomotor stimulation, euphoria, anorexia — drel lethal effect (a person may survive
doses of 500 mg to 1 gram, when exitus occurs).e@gwment of tolerance requires
progressively higher doses that produce chroniagatexic and psychotoxic phenomena -
hyperactivity, irritability, tremors, motor stergpes, mental disorder with delusions and
hallucinations similar to those in paranoid schirenia.
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Abstract

The purpose of this article is to highlight the heweonvergences between the
Romanian legal system and that of other MembeeStait the European Union in the field of
good faith.

In the first part of the article, we try to estadli the core values of good faith in
general and subsequently in the field of contraet,las perceived by the national scholars
and researchers. While good faith had merely tHe od a general rule which was rather
simplistically associated with fairness and moraheljght of the recent developments brought
upon by the enactment of the new Civil Code, gaitd has become a focal point in several
institutions in the field of contract law.

The second part of the article aims to identify tngin of the rules set out in the
Romanian legislation, by investigating the motésind the adhering to the line of thought as
set out by the Principles of European Contract Law.

In the last part we will illustrate the recent tdsand goals of the European Union in
the field of contract law and also try to correlat®w these actions will translate to the
Romanian national legal system in theory and ircice in the years to come.

Keywords: good faith, contract law, Principles of Europeanr@act Law, Romanian
Civil Code, European private law.

Introduction

The notion of good faith has been perceived asirciple of law, but one that too
often has been used in practice as a vague normhigh judges were enabled to rule in just.
However, the recent enactment of the Romanian Civile has placed it as a centerpiece in
several institutions in the field of contract la@iven the recent trends in the academic field
and practices in different member states of theoRean Union, Romania has adapted from a
legislation standpoint in order to accept good lfiaéts a fundamental concept of contract law
by regulating good faith prominently in the newiCBode.

1. Good faith in the former and current Romanian Cvil Code

Originally, the previous Romanian Civil Code, as@ed in 1864, contained several
applications of the notion of good faith, howevesstnwere applicable in the field of property
law or were perceived as a broad behavior rule kvhiould allow for a dispute to be judged
in just or fairness. The reasoning behind thisest&int is that although good faith was present
in legislation, it did not benefit from an expresgulation or provision which would back up
the existence and importance of good faith. Thie, dnly express norm which regulated
good faith was article 970 Romanian Civil Code, athpointed out that agreements between
parties must be executed with good faith. Givent thee makers at the time chose not to
define this notion, its components or how it redatgth other institutions, it remained the task
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of legal doctrine and case law to fill in the afoentioned theoretical law gaps in order for
good faith to become a practical and efficientitngon.

Over the course of time, scholars have put effortlifferentiating good faith, as a
practical institution, from other vague philoso@ii@and justice related principles, which
served little purpose in solving disputes relaeditil contracts, even more so to complex
commercial and economic related cases which requme certainty and practicality if they
would up to be decided based on good faith.

2. The components of good faith

From a theoretical stand point we deem importartii¢light the common ground
between good faith, morale and honesty.

We support the opini@rthat good faith, at its core and from a practi&tahdpoint, is
composed of the duty of loyalty and cooperationesehobligations reflect social and moral
values which serve as the groundwork to any reiatizvhich guide individuals in their
interactions in society. Law and morale are simitarthat both dictate how one should
behavé, but while morale does not impose its ideas the émforces them by means of
legislation. Good faith provides strong ties witbtlbthe law and morale, which leads to the
discussion whether good faith is a moral or legatian. The generally accepted thebiy
that good faith is a legal notion which combinesrai® elements or values which generate
legal effects by means of legal provisions.

Until the recent change of legislation, the appicma of the aforementioned
hypothesis was less present in contractual matbetsproved a proficient application in the
field of (i) property law as a requirement in theese of usucaption of movable and immovable
assets; (ii) family law as a limitation to the efi® of the putative marriage; (iii) inheritance
law as the basis for the theory of the apparergritdr. All of these applications require that
an individual has to have a given mental approadhe factual situation at hand and in order
for his behavior or state of mind to produce pusitiegal effects in his favor, it is necessary
that no legal, and to a lesser degree moral, gomsshave been breached

As a conclusion, good faith has a generating mkreas of law where social relations
requirg them, and in order for good faith to operet compliance with ethic and morale
values.

From a psychological standpoint, honesty is compasfethe following attribute’s
loyalty, prudence, order and temperament. Overciwrse of time ‘loyalty’ has gained
support and became a standalone value acceptedhblasd as a requirement in contract
dealings. Prudence represents a factor which gtieehavior of the individual in the sense
that he will not act in a harmful manner to thossuad him. Order represents the awareness
and obedience to the social and legal norms. Teanpant represents the restriction and
downing of desire. Temperament correlated with pneg form an ideal mind frame for a

! Gherasim, D.,Buna credinta in raporturile juridice civilepublished by “Editura Academiei Republicii
Socialiste Romania”, Bucharest, 1978; Oprisan, Elementul de morala in conceptul de buna-credinta
Romanian Law Studies Review no. 1/1970; Anca, Reptia, M., Efectele juridce ale bunei-credinte in dreptul
civil, Justitia Noua no. 12/1965.

2 Musy, A., The good faith principle in contract law and theepontractual duty to disclose: comparative
analysis of new differences in legal culturéobal Jurist Advances. Volume 1, Issue 1 Febr2@d1p.2.

% Gherasim, D., op. cit. p.12.

* Oprisan, C., op. cit p 50.

® Cotea, F.Buna-credinta. Implicatii privind dreptul de proptate, Hamangiu Pubishing House, Bucharest
2007, p.27.

® Oprisan, C., op. cit P.62.

" Gherasim, D., op cit p.9.

8 Uliescu M.,Buna credinta in noul Cod civil, Justitie, stat deept si cultura juridicap 365, Bucharest 2011;
Gherasim D., op. cit. p. 23.
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person to act in legal dealings with others by hatming other people’s rights or via
malfeasance.

All of the above represent psychological conceptsich do not have a standalone
impact from a legal standpoint; however these cptscenanifest themselves in different
forms in order to be viewed as legal concepts. Thusdence manifests itself in the form of
diligence, which in legal terms represents the mum floor of attention and interest in all
the actions to be performed by a normal individudh an average level knowledge (bonus
pater familias). Order takes form of licit, in tkeense of abiding the law. Whereas,
temperament does not necessarily have a diredt degalation, basically it's a requirement
not to harm others which is necessary in all santaractions.

3. The origin of the rules set out in the Romaniafegislation

The recent additions to the new Romanian Civil Ceedating to contract law refer to
confidentiality, behavior in regard to contract otgtions and change of circumstances. We
found that these new provisions are similar todhes of the Principles of European Contract
Law (“PECL”"), which proves to be the origin for timay of thought chose for the new Civil
Code.

For example article 1:201 of the PECL states tleach party must act in accordance
with good faith and fair dealing” and that “the @ may not exclude or limit this duty”. The
Romanian Civil Code provides the same rules atlartt170, with the addition that this
obligation is applicable during the negotiations @oancluding of the contract and also during
the execution of the contract.

In regard to contract confidentiality, article 223@f the PECL provides that “if
confidential information is given by one party metcourse of negotiations, the other party is
under a duty not to disclose that information og udfor its own purposes whether or not a
contract is subsequently concluded”. The Romanggislation provides the same rules at
article 1184 Civil Code.

In the case of negotiating contrary to good fdila Romanian provisions are identical
to those of article 2:301 PECL:

1. aparty is free to negotiate and is not liablef&ilure to reach an agreemént

2. a party who has negotiated or broken off negotmstioontrary to good faith
and fair dealing is liable for the losses causettiéoother party.

3. it is contrary to good faith and fair dealing, iarpcular, for a party to enter
into or continue negotiations with no real intentiof reaching an agreement with the
other party™.

After taking a look at applications of good faiththe same fields of contract law, in
the other legal systertffswe can conclude that there are several key diffegs among them,
however they all have in common the fact that insgstems good faith grants the legal
practitioners a way out from the harshness of ttrectsapplication of the contract
interpretation rules, by way of judicial discretionthe name of fairne$s Thus, good faith
represents an example of existence of common poireapproach among the national legal
system.

4. Recent trends and goals in the field of Europeaaw

The harmonization of private law among the Memhbetes has been an old goal for
the European Union, dating back to 1¥8@hen The European Parliament requested the

° Refer to art 1183 (1) Romanian Civil Code.

19 Refer to art 1183 (4) Romanian Civil Code.

! Refer to art 1183 (3) Romanian Civil Code

2 Musy, A., op.cit, p.2-5

3 Musy, A., op cit p.7

14 Official Journal of the European Communities, 1989C 158/400.
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creation of a European civil code. This initiatpaved the way for the Communication from
the Commission to the Council and the EuropeanidPaent on European contract faw
which presented the Principles of European Contizalv as set out by the Lando
Commission.

As recently as 2010, the European Commission predeats green paper on policy
options for progress towards a European Contraet far consumers and businesSes
(“Green Paper”). The scope of the Green Paper watmaise a debate regarding the content
of European private law, instead it marked the fy@gg of the process to further harmonize
and unify legislation in the EU zone by presentihg main options available in order for
individuals and legal practitioners across the Blbést make use of the provisions of the
future legal instrument. Options under considematiocluded: model contract rules; a
'toolbox' for EU lawmakers; - a Contract Law Recoemaiation (in the style of the US
Uniform Commercial Code); - an optional instrumdot European Contract Law ('28th
regime'); - harmonization of national contract lawg means of a Directive; - full
harmonization of national contract laws by meansaofegulation; and - a full-fledged
European Civil Cod. Opinions have been expressed that “Europe mukabmonized, not
homogenized. Thus we firmly believe that the role of the PEiSlto set up a set of general
rules which would provide great flexibility in ond®o facilitate the future development of the
legal thinking in the field of contract lat¥.

We are of the opinion that the Principles of Euaipé&ontract Law promote the
concept of the good faith and tend to promote ate in contract matters, mainly because
good faith is not just an interpretation instrumemit a fully functional legal institutiGh
capable of (i) completing contract provisions witle additional obligatiori$ necessary for a
proper execution of the contract, and (ii) limititige rights which arise from the contract to a
proper dimension or length in order to not give waycontractual imbalances which may
occur.

Furthermore, we support the idea that a norm whigh occurrence in practice would
be best served as being broad, and not excesstrady, in order to facilitate a bonding of
legal institutions which would later lead to a sriodarmonization of European legal
cultures.

Given that civil codes are very difficult to modifnd implement, from a duration
standpoint, we find it difficult to believe thatfall-fledged European Civil Code will be in
place in the ensuring decades. However it is expeittat future directives and regulations to
be enacted will further back up the PECL mechanigihih over the course of time will
familiarize the law makers and individuals withstlsiet of legal rules.

In regard to the Green Paper presented by the Cssioni until January 31 2011
there was a consultation period during which anglividual, organization or national
authority, was able to submit its opinion and arguata regarding the options set forth by the
Green Paper. The political opinions regarding thd eesult of the Green Paper - mainly

15 Official Journal of the European Communities, 2002255,COM(2001) 398

16 Official Journal of the European Communities, 2020M(2010) 348

Y For further understanding of the contents and stoned effects each option might have, please refer
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2G0OM:2010:0348:FIN:EN:PDF

'8 Storme M. Good Faith and the Contents of Contracts in EurapPavate Law vol. 7.1 Electronic Journal of
Comparative Law, March 2003, p. 11.

¥ ando Ole/Beale Hugh: Principles of European Canttaw, Parts | and II, prepared by the Commission
European Contract Law, 2000, p. XXVII.

20 Storme M., op cit. p. 9.

L Hesselink, M. Principles of European Contract lavikluwer, Dwenter, 2001, p.51; the author manages t
distinguish additional duties in four main categsriduties of care, duties of loyalty, duties tomerate and
duties to inform.
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supported by EU and member state officials - wernostic, whereas legal scholars were
more reserved in this regard mainly based on tHectsf a relatively sudden forced
harmonization may have on national legal cultures.

Strictly related to the scope of the consultatiegarding the Green Paper several of
the submitted opinions have been publi$hetifter analyzing the submissions, we found that
from a practice standpoint some of the leading famms which are present across several
European jurisdictions, such as Linkletters, Allewery, Clifford Chance, have presented a
reserved approach regarding the positive outcorderaplementation of this initiative. While
seemingly understandable that setting a strongjyladed common core of contract law may
lead to a sense of short sightedness in relatitegi heritage and habits, it would also prove
to be a real challenge for lawyers to adapt thagteustanding of how civil law should be
applied. We find it very likely that in the neartdve such a harmonization would be
negatively received. However, the reticence regartiarmonization is somewhat unfounded,
mainly because the Green Paper offers solutions agcoptional instrument contract law,
publication of conclusions by the EU experts ane tbolbox option. All of these are not
binding and do not impose restrictions on the matitaw makers.

On this matter the Romanian authorities have subcdhitheir opinion, through the
Romanian Senaté and manifested their support for the solutionadbpting a regulation
establishing a European contract law. Even thoingh way seems to be among the least
likely solutions among those proposed by the GrBaper, after studying the reasoning
behind the Senates’ opinion, we can safely conclind¢ the Romanian law makers are
aiming for a legal thinking very close to that betPECL. The reasoning being mainly to
assure an easy transition, to what the Romanidmoatieés believe to be, the future in the
field of civil legislation, one that is harmonizedher by means of obligatory EU legislation
or even a European Civil Code. In support of tlsisegasment we allude to the new Romanian
Civil Code provisions in the field of contract lagspecially to the concepts of good faith,
contract performance, hardship, and tort, which sireilar or inspired form the PECL
provisions.

Conclusions

Looking at the direction in which European legislatat a national level is heading
we find the recent enactment of the Romanian @witle as being a step in a direction which
converges with that of other EU member statesciBtrielated to good faith, we deem that
the newly added provisions in our legislation heambanced the role of an institution which is
able to facilitate and resolve more and more compdentractual legal matters which
legislation cannot always cover.
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Abstract

Testimony is one of the most important evidenceinbierms of doctrine and case, it
appears a controversial approach to interpretatidhis study aims to be an interdisciplinary
approach, to highlight the psycho-legal elementghlof witness and testimony, elements of
criminal procedural law.The method used in developing this approach is cishe
observation and managed by highlight, to conneeti¢igal, criminal and psychological field
in a delicate way.

Keywords: testimony, memory, error, false evidence

Introduction

Often, was proved that taking skeptical positiocethto this testimonial element, the
evidence, from many authors and practitioners, bee® a natural attitudeln support
thereof, may occurs the existence of witnessegmiops aggrieved by bad faith, but also the
existence of subjective data coming from sincereplgewho have the desire to testify
accurate. Person obedience is rather complex toabalyzed very carefully in order to
establish the truthAlthough it is regarded as one of the most impdreandence in doctrine
and practice there is a skeptical position abous tample A doubtful position against this
evidence is based on the existence of withesgesrsons aggrieved by bad faith, but also the
existence of subjective data coming from sincereplgewho have the desire to testify
accurate.Thus, we are in an area where we must delbetiveen errors vdie, fidelity vs.
honestly, because any mistake will have repercnssio who will be the subject of criminal
liability. From this point of view there are differences bemveitnesses of good faith, even if
perceived information in a different way.

Psycho-Legal Aspects

Evaluation of sample testimonials from supposectipsipgical result of interaction
between physical characteristics of a person congating information and facts perceived
psychological peculiarities resulting in the truifihus, it should be reconstituted the process
of testimony construction with all its stages, @he objective and subjective factors must be
analyzed carefully because they influence theifigdef testimony.

Defining testimony in judicial psychology perspeetiwe can say that is the result of
observation and involuntary memory of a judiciattfdollowed by its resumption in oral or
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written form, in front of prosecuting authoritieadathe courts Witness testimony must be
investigated separately in all the aspects invgliaglicit in psychological perspective, it is a
logical research.

Thus, Enrico Altavilla in his work,“Psichologia giudiziaria" insists on the
phenomenon of psychological testimony has a doafyect, subjective and objective: the
individual's psychological capacity to testify, thessibility of an object or event to be the
subject of testimony”

Thus, it must to take into account the followingests:

a. Testimony is a characteristic of an judicial event to forhe tobject of evidence,
taking into account that some issues are exceptéelstimonial evidence;

b. Memory means the object ability to be stored;

c. Fidelity means the individual capacity to remember judiefant and to submit a
testimony;

d. Sincerity means the subjective available to say the truth.

Criminological aspects

Vidal and Magnol criminology studies revealed cergeficiencies fidelity of judicial
testimony, namely fully faithful witness is an egtien, a withess may be in error honest,
extent and fidelity of judicial evidence diminishpsoportionally with age reveals fatts
value is proportional to the number of depositiohsvithesses and a minority may be right
against a strong majority, a large number of anoogl unknown as such are heard as
witnesses and distort the truth due to disturbaaoespersonal handicdps

Doctrine

As regardghe probative value of the testimotiry,theory there were many opinions.
Thus, the testimony with witness being easiest efegdminister and evaluate was sometimes
viewed with distrust, skepticism, so the credipibiff this evidence was diminished.

A similar opiniort said that the sample testimonial is apparentlgiliea sometimes
misleading and a rather random.

In literature, there is the conclusion that th&éness is a passage of reality through the
filter of witnesses subjectivity, but also thattbé judicial body that considers the probative
value of the witness statements, given that thegecartain causes of relativity testimény
among which the most important are: imperfect sgnsental processes distorted, quasi-
general conviction (that witness statements shbeld faithful reproduction of reality).

Relationship witness—judge of psychological view

In the testimony process is created a trial retatnip, thewitness - judgealthough it
is a legal relationship, it is also a psychologredationship between the witness and judge, a
cerebral communication with procedural complianicegal relationshipwitness-judge,s
fundamental for judiciary underlying proceduraliaties to identify, manage, appreciation
and use of the evidence in order to solve judicdales, regardless of their nature. Prerequisite
of brain intercommunication between witness andj¢ui the witness to be in good faith, to
overcome fear, interest or indifference, and thég@ito help him to gain courage and
responsibility necessary to establish the truth.

Psychological approach of judicial testimony of gaw faith

Judicial psychology provides methods and criteoiaj@istice to detect some false or
misleading testimony, of good faith, but also thksé witness, of bad faith.

! Stancu, E. (2002)Tratat de Criminalistig", Bucharest, “Universul Juridic” Publishing House;

2 Mitrofan, N; Zdrenghea, V.; Butoi, T., (200®sihologie Judiciai, Bucharest, Sansa” Publishing House;
% Sutherland, H.E.; Cressey. (199®jincipii de criminologyR.D.Paris;

* Revue de Droit Penal et de Criminologie, npI®76;

®> Bogdan, T. (1973)'Probleme de psihologie judiciat. Bucharest, “Stiitifica” Publishing House;

® Stancu, E. (2002)Tratat de Criminalistia". Bucharest, “Universul Juridic” Publishing House.
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Good faith is the testimony of withesses who maaté,ds not false it not comes from
dishonesty of witness and thus not covered by caiiaw. Some of the testimonials of good
faith can have the same consequences as testinfidraddaith, namely the false testimony.
Analyzing this testimony from psychological viewnsost important for practitioners of the
judiciary.

General aspects of psychological approach of testany of good faith

In a criminal trial witnesses can testify to vasanconsistent with reality namely the
false confessions that are detrimental to jusii¢eh judicial psychology support, can detect
false confessions, but of good faith and false @ggnwho violates the principle of good faith,
of honesty. False testimony is regulated by Art 28ninal code both with offenses against
carrying out justice.

Usually, withdrawal of false testimony is challedgend, rarely, it is the result of self-
denunciation who has made false, so a voluntatiaiivie’. In practice judicial authorities in
this matter, arise that promote withdrawal of faksstimony is result of procedural activities
of analysis and evaluation of the testimony conmadithat emphasize logical conclusions
about that testimony cannot be given credibiliginly suspected of untruth.

Witness conduct

According to its nature, it is considered that thigness has a relatively constant
expression. Therefore, it is good to know withessmtations to sincerity, honesty, fairness,
humility, generosity or by selfishness, cowardite &nowledge of witness in terms of its
features is a necessary but insufficient conditb@cause witness testimony may be untrue
even if they come from people with strong moralsiother credibility element is the
affiliation to one of psychological types fidelitgstimony is psychologically dependent on
this type belonging to witness.

Conclusions
1. Testimonial evidence shows a growing interesti&u of proof. On a comparison
with other evidences, we could even say thattihésmost comprehensive in the sense that the
statement of a witness, the court may issue a jiutgment of conviction, while a statement
of any other participant, does not cause such @idac
2. Equally, we believe that is a complex approacterms of prospects. Thus, due to
the development and presentation of the studya# @bserved that the role of the witness in a
criminal trial is bothprobes (private elements that transmit findings providévate) and
deductivg(general to offer items that can extract individelaments).
3. The most important proposals resulting from lsiogy this study are the following:
« establishment of an applied Psychology inside airtsoand its including in the
forerunner measures of trial;
« decrease of witness trust, based on complex steuofipsychological testimony.
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Abstract

Lately, the national juridical order of every comnthas been influenced by the
supranational juridical systems due to the glokatian phenomena, without it being possible
to deny the interdependence of internal legislajasince the state, as contracting party of
various international conventions, has several gdiions to comply with, including
obligations to adopt various laws subsequent tcaiipeements it signed.

Due to the transformations that occurred in all aseof activity of human society, we
can note that we are assisting a process of comverg between the administrative law of EU
Member States and the European administrative lprocess that is in a continuous
development.

As Romania assumed the EU acquis, it has theaildigto implement in its national
legislation the general administrative proceduranpiples shaped at this level, principles
among which one can also find the principle of esément from office of the administrative
act.

Keywords: codification,administrative act, enforceable act, administeapvocedure

Introduction

From a reserved attitude of most authors in thenwdr period, mostly due to the
diversity, but also the dynamics of the legislationthis field, the postwar period was
characterized by a position favorable to codifying administrative procedures, although the
law-making process did not comply.

As far as the efficiency and the utility of adogtian Administrative Code is
concerned, even before 1989 it was consideredstict a normative act would contribute to
clarifying the administrative juridical system,@iling a systematization of the legislation in
the field of state administration; these considerat still stand today, as long as we replace
the concept of state administration with that oblpuadministration. After 1990, the theory
of the necessity of codifying administrative lawesireappeared, starting from the premises
thata modern, civilized public administration, in a desratic and social state of law must be
a transparent onecharacterized bylear rules that are as much as possibleniform and
accessible to aft.

The administrative codification is, alongside thhen codifications, the quintessence
of the systematization of law, imposing itself ihet process of reforming the public

! Dana Apostol Tofan, Domnica Focsaneanu, Cataling, Proiectul Codului adminsitrativ al Romaniei,
Curierul Judiciar no. 2/21.07.2001.
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administration, of overcoming the obstacles it ently faces. The administrative codification
would bring multiple advantages that would consationg others, in simplifying and
correlating the legislation in the field, reducitige immense number of existing regulations,
creating a general reference legal framework thatiley in link with the code, eliminate
parallelisms, contradictions and incoherencieshalegislation and also certain deficiencies
stemming from not motivated acts, parties not bsimgpoenaed efc.

Moreover, the future Code of Administrative Proaedshould ensure full harmony
between the internal legislation and the EU oneopared study of the level of integration
of EU legislation in Member States would be trulseful for the future code, so that it
includes unequivocal administrative procedural rotimat determine a uniform application
according to the existing EU legislation.

Also, alongside the three different juridical omle(norms from the national

legislation, the EU legislation and the Europeamy@mtion of Human Rights), one can note a
real normative competition, on the creator appanafgéhe jurisprudence, in shaping and
developing administrative procedural norms.
Precisely because of that, as a consequence ahgitime treaty to become member of the
European Union, Romania is being confronted with ghoblem of integrating the European
structures, and to accomplish this objective, & t@aput sustained effort into improving its
constitutional, legislative and institutional syst the role of the Romanian legislator is to
unify the norms by codifying and consolidating theas well as to harmonize the legal
regulations.

If the first step in preparing the constitutionaéchanisms for the implementation of
the EU law has been made by revising the fundarhéaa another step that needs to be
taken is codifying the administrative procedurestls bound to start from a thorough
knowledge of social needs and a deep understarafirte link between procedure and
substantial law.

In our opinion, an improvement in the judicial motiion of citizens and a good
administration could be achieved this way, givimy person the possibility to benefit from
an impartial, equal treatment from public instibuis.

The illustration of these arguments consists in fdet that at present, frequently,
during the same law suit, the judge is called tplyapules of the EU law, of the national law
as well as regulations of independent administeaiuthorities, situation that can lead to
conflicts between them, but mostly to an practaaking uniformity.

One cannot ignore or minimize the fact that the igoty and incoherence of the
legislation leaves a great freedom of manoeuvréhéo public administration in adopting
administrative acts, but also to the judge in adsirative cases when analyzing the legality
of the act.

We consider that the codifying activity would beeanedy both against inflation and
legislative disorder, problem that should represemnstant preoccupation of all political
factors and of public authorities with attributiomrs the field.

A place of its own in the future Code for Admingatve Procedure will have,
alongside other principles, tiginciple of enforcement from office of the adntnaisve act,
starting from the reality that currently, its eriste is unanimously acknowledged in
Romanian doctrine and that it is included in megidlations of EU states.

The decisive arguments leading to keeping the idatthe unilateral administrative
act is a writ of executioas a priority of the future Administrative Procegl@ode, consist of
the fact that it is a constant principle in the Roman administrative law doctrine, as well as

2 loan AlexandruUn punct de vedere in conturarea unei conicgpivind elaborarea Codului Administrativ,
Revista roméihde drept no. 9/1976.
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in that of other EU states, but also because tmeirastrative procedure laws in the latter
explicitly mention it.

It is highly important that theegulation of the forced execution of administratacts

can be found in a separate section of the futumaiAdtrative Procedure Code (in the project
for a Code, one could find the respective dispos#iat art. 128 — 136), eliminating the
possibility of regulating and adopting a separgtec&l law. This is way the following
essential aspects should be taken into account:

the listing of theprinciple of proportionate execution in the future Administrativ
Procedure Codeshould consider that the measures taken by pualiiborities that
affect the rights or reasonable interests of imtlimis should be necessary and
proportionate to the goal that is followed;

the forced execution action should be defined &eddelay by which it can be done
should be established;

the fact that the forced execution can be donéhatréquest of the administrative
authority that issued the act that constitutes afrigxecution or at that of the creditor
of the obligation to execute should be specified;

the conditions that need to be accomplished for firteed execution should be
mentioned, as follows:

a) the existence of the writ of execution in writing;

b) the proof of having communicated the interestedqeion the administrative
act that constitutes the writ of execution;

c) the administrative authority competent to note thgection to proceed to
voluntary execution of the debtor, as well as thekl| of an objective
justification in this regard;

d) there should be no exception from the rule of imiaiedexecution of the
administrative act;

the administrative sanctions that could be apdig@dministrative authorities should
be established (the principle of legitimacy of #tkministrative sanction);
the principle of non-retroactivity of sanctions glbbe included.

One shouldn't forget that the procedure of applyadgninistrative sanctions needs to

comply with the guarantees assured by art. 6 oEtlm®pean Convention of Human Rights.
We are thus considering that the following neetbécspecified, according to the framework
established by the Convention:

the principle of necessity, as well as the prireipf proportionality between the
administrative sanction applied and the offense mdtad by the debtor of the
obligation to execute;

the adversarial principle that includes the rightdefense, the possibility of hearing
the party, his right to present the reasons forctvtie didn’t voluntarily execute the
administrative act, the motivation of the corregiog administrative sanction
applied, the right of the party to challenge thgalgy of the administrative sanction
applied and to demand it's suspension until theeapis solved,

the possibility of engaging the material responigjbof the administrative authority
that is guilty of having illegally forcedly execuat¢he administrative act.
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From another point of view, we believe that mentignin the project for an
Administrative Procedure Code the procedure foreappg against the execution of an
administrative act directly done at the public awitty or the hierarchically superior one is
assimilated to the administrative appeal beforagod the administrative court.

In order to ensure a uniform and easy implemenidiiopublic authorities of the legal
solutions aimed to remedy the malfunctions of #gal framework, it is necessary to foresee
the possibility, for the party obliged to executeaministrative act, to appeal the execution
and to be aware of all procedural aspects so asttieave room for interpretation.

Conclusions

. As the Romanian doctrine in the field of administna constantly emphasized,
the enforcement from office of administrative actss more than necessary to stipulate this
juridical reality as a general principle in a fueauhdministrative Procedure Code. Moreover,
this essential rule is present in certain normadioes with a departmental character, just like
the disposition that the administrative act is & wfrexecution. Emphasizing the fact that the
administrative act does no longer need to be iedestith enforcement formula in a future
law that regulates the non-contentious administegtrocedure seems obvious.

. As it was underlined, the presumption of legalifyaa administrative act is
the basis of the principle of its writ of executids a logical consequence, the legislator can
take into account this presumption so as to regulatccordingly.

. As far as Romania is concerned, there is a lotffoftethat still needs to be
put in the normative, administrative and jurispmiti field as far as the implementation of
the rules imposed by the European Convention of &uRights is concerned or EU laws.
Of course, the existing national non-contentiouscedure is also delayed compared to
European standards. One thing is certain: theigaligffects of administrative acts and the
procedure of their execution needs to be submittesdtirict rules from the moment they enter
into force till its effects cease.
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Abstract

The regulations contained in Law no.1/2011, coneptee common regulations that
can be found the Labor Code. This way, the teacimeumsiversity education are going to be
penalized disciplinarily, as much for the infringemh of the common law directives (Labor
Code), as for the behavior rules violation thatjpdkce the Education System interest and the
institution’s name, directives contained in the rsity Charta. Analyzing the regulations
from Law 1/2011, | observed some deficiencies glilegions concerning the disciplinary
responsibility of teachers in higher education.

Keywords: teachers, high education, disciplinary responsiili

Introduction

The demand of respecting a certain order, of sontesr that can manage with the
individuals’ behavior, to achieve the common pugasis obviously necessary for the group
activities.

The “sine qua non” requirement of the work disgigl is represented by the
subordination relation existing between employed amployee, relation that is defining for
the working relations.

Although the labor legislatidndoesn't offer a definition of the disciplinary
responsibility, the doctrine is very rich in thigettion. It is unanimously accepted that this
type of responsibility interferes when a discipiyarregularity it's done with guilt by an
employee.

1. The disciplinary irregularity and the sanctionsapplied to the higher education
teachers

Regarding the disciplinary irregularity’ definitiofor the Higher educational system
employees, the regulations from art.312, paragfaplbm the Educational Law no.1/2011, it
shows that it is about the action made with guilviolating the duties that those persons

! National education law 1/2011 published in O.M ©8/2011, modified by Law 166/2011 published in O.M
no. 709/2011 and by OUG no. 21/2012 published iM.Ono. 372/2012, Title IV ,Statutul personalului
didactic”, Chapter Il ,Statutul personalului didiacki de cercetare din Tawaméantul superior”, Section 7
-Sangiuni disciplinare”.

2 For more details regarding the regulations of 1142011 see also Andreea Tabacu, Andredaliici, Daniela
lancu ,Legea 1/2011-impli¢c asupra Tnatamantului superior”, in the volume of Internatior@@nference The
European Union-Establishment and reforms, UniversitPitesti, 2011, p. 560-564.

% AlexandruTiclea, Tratat de dreptul mungiivth Edition, rewied, Ed. Universul Juridic, Buegti 2011, p. 767;
Sanda Ghimpu, Alexandficlea, Dreptul muncij lind Edition, Ed. All Beck, Bucusgi, 2001, p.359 and next
“In accordance with Union law. For more details Béise Nicoleta ValcuPrept comunitar instittional, Ilith
Edition, rewied and completed Sitech Publishing $tgCraiova, 2012, pp. 13 and next.
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have, according to the individual labor contrad #me breaking of behavior rules, that can be
found in the University Charta. The legal rules taomed in art. 312 paragraph 1 are
established without breaking the right to an opinidreedom of speech and academic
freedom.

Analyzing the regulations of art.318, from the Ealion Law, it results that the object
of disciplinary violation is formed also from thelations concerning the university ethics and
the just conduct in the scientific research. Alad, 324 of the same regulatory document
shows that breaking the just conduct in the retedevelopment process it's seen as a
violation, but as subject of this violation canthe research-development personnel, which is
not necessarily a teacher too. The divergence ttarmust conduct in the scientific research
and the university activity are provided by the 210 of the same law, in this manner: the
plagiarism of other authors’ results and publicagiomaking results or replacing the results
with fictional data; introducing false informatidor the financial or grants demanding.

Also in what concerns the sanctions, the law weeudis about deals with the three
types of violation separately, although the citatiof the first two is identical. The
disciplinary violation, as they are set by art. $b2agraph 2, are:

a.) written warning;

b.) the decrease of the base pay, together with, wtsethe case, the board allowances
of: boarding, guidance, and control,

c.) the temporary suspension of the right to enter @ypetition in order to occupy a
higher educational function or a leading, guidaaeé control position, as a doctorate, master
degree or licence comission member;

d.) the removal from the leading function in the edigrasystem;

e.) the disciplinary removal of the labor contract.

The sanctions for breaking the university ethind ¢hat of the just conduct in the
research are controlled by the art. 318 from Sedi@and, as | previously showed, they are
identical with the disciplinary ones. In this mattere can assert that the law is questionable
and ambiguous. If the disciplinary penalties atdeskin a separate section apart from that of
the penalties that concern the violation of theversity ethics and the just conduct in
research, then all these latter ones, aren’t ed@pdinary kind?

We consider that the legislator complicated the text useless, settling the same
sanctions twice for facts that, ultimately, represdisciplinary irregularities, either by
violating the labor contract and the behavior ruggdy violating the university ethics and the
just conduct in the research field.

The sanctions considering the irregularities a fhist conduct in the research-
development field are different from the sanctidos the other two forms of irregularity
appointed by Chapter Il of the current law. Thejscbof these sanctions is generally
different from that of the previous mentioned samd, the discussion being about the
research-development personnel from the higheratidunc Indeed, there is the situation in
which the teaching staff it's also research-dewelept personnel, but in this situation, two
different work relations are established. The sanstappointed for these irregularities are:

a.) written warning;

b.) the revocation and/or the correction of all the lghied writings by violating the just
conduct rules;

c.) the revocation of the quality of PhD supervisothar ability certificate leader;

d.) the revocation of the PhD title;

e.) the revocation of the university educational tite of the research degree or the
degradation;

f.) the removal from the mastership of the high edoaatistitution;

g.) the disciplinary removal of the labor contract;
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h.) the prohibition, for a determined period, of theeess to a financing from public
founds intended for the research-development field.

In comparison with the settlements for the preersitary education, as with the
settlements from the Labor Code concerning theiglisary sanctions, it is ascertained an
ambiguity and a deficiency of the Education Law armeing the decrease of the basic
cumulated salary, when it is the case with the desldp, the guiding and the control
allowances, the suspension sanction for the righgairticipate to a competition, in order to
occupy a high education function or a leading fiomgt of guidance and of control, as a
member of a doctoral, masters or license boardf@mdanction of prohibiting the access to a
finance from public funds meant for the researchetigpment field.

The art. 312 paragraph 2 letter b), and the a8.I8tter b) settlement, doesn’t provide
how much will the base pay be diminished, whes thie case with the leading, guidance and
control allowance, and for how long.

The same goes with the penalty situation of sudipgnthe right to participate to a
competition, in order to occupy a high educatiosiffon or a leading, guidance, control
position, as a doctoral, masters or license boand, with the sanction of prohibiting the
access to public funds financing intended for tbeearch-development field, the suspension
and also the interdiction, for which it is not estited the period of time, but it is used the
“determined period of time” saying. This is a pyeitide concept, by a “determined period of
time”, one could understand any time measurableger
The terms and the quantities of applying theseetlsgnctions shouldn’t be let to those that
apply the sanctions, even if in the high educatsystem it is applied the university
independence principle. We consider that, whenyapgplthese sanctions, it should be taken
into consideration the Labor Code, as a commonnativis matter.

De lege ferendawe consider that the above analyzes directivesildhbe filled in,
even if the sanction periods and the decrease itpiahthe salary would be derogatory from
the common law, as it is the case of these sarsctmrthe preuniversitary education system.

2. The institutions qualified to perform the discidinary investigation

As regards the disciplinary investigation, in tlase of violating the duties of the high
education teacher, according to the labor contagtfor breaking the behavior rules that
damage the educational system interest and thauilimt’'s name, the lawprovides the
formation of analysis boards.

These boards are formed of 3-5 members, teacharfdlie at least the same position as that
of the person who committed the irregularity, a®a syndicate member.

We can notice again a law deficiency considerhmggarticipation to the disciplinary
research of a syndicate representative. The lawsomisay if the syndicate representative
belongs to the same syndicate organization withpgreon who is investigated or to another
syndicate organization. Also, there is the questiénas in the case of the Labor Code
settlements regarding this aspect, whether thestigated person doesn’t belong to a
syndicate organization.

The assignment of the analysis boards it is madéne rector with the university
senate approval.

The research of the irregularities consideringlttesach of the university ethics and of
the just conduct in research it is made by the emsity ethics commission which works in
every university.

The art. 306, paragraph 2 from the Education Lawabdishes that “ the structure and
the commission members of university ethics itrgppsed by the council board, prepared by
the university senate and approved by the rectoe. Goard members are high professional

® Art. 314 paragraph 2 from Educational Law no. 1/20
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and moral persons. The persons that occupy posiasnrector, vice-chancellor, dean, vice-
dean, director of administration, department doeair director of research-development
unity, projection, microproduction”.

For the research of irregularities regarding timdation of the just conduct rules in the
research-development field, the institution thaédseto do the enquiry it's different from the
two mentioned above. Art. 323 paragraphl estaldishis capacity for the Ethics National
Council of Scientific Research, Technological Depehent and Innovation. The analyzed
legal actions don't refer to the arrangement of thstitution.

The foundation of the Ethics National Council ofiédtific Research, Technological
Development and Innovation has been made through 2@6/2004 to coordinate and
monitor the implementation of the moral and profesasl conduct during the research-
development activities.

Law 206/2004 by art.5 paragraph 3 establishes tthatEthics National Council’
members must be persons with a well-known actiwvityhe area: academicians, university
teachers, level | scientists, public workers, reseaevelopment representatives and of other
main sequencers that have in their command reseanatiopment unities.

The state authority for research-development esMinistry of Education, Research,
Youth and Sport.

Considering its performance, the Ethics Nationaluil develops its activity in
plenum and by ethics boards that deal with sciemtetechnology domains. The boards can
be of a permanent or temporary state. The permapeatds can be formed for socio-
humanist science, science of the living and fohmeézal and exact science.

3. The disciplinary research procedure

The introduction of the corresponding institutioims order for them to start a
disciplinary investigation and, if it is the caseapply disciplinary sanctions, can be made by
any person who is aware of an action that represarth a disciplinary violation. This notice
can be done in written and it is registered atréspective institution’ office clerk or in the
respective educational institution. The analyziogrds can make a self-approach if it is the
case of a directly discovered violation.

The notice for the University Ethics board can badmby any person, outside the
university, as regards some irregularities mademgnbers of the university community.
Referring to this notice, the Board must responidstowner in 30 days from its receiving and
to communicate that person the result of the ingason procedures.

These directives show that the entire disciplinaegsearch procedure, as the
communication of the results must not exceed mawir80 days.

The Ethics National Board analyses the casegdwltwith irregularities following up
the notice or their own initiative.

In all the noticing cases the person’s identityt threade the notice it will be kept
confidential.

Considering the proper research of the disciplinaojation, the law does not clearly
establish the procedures. It is only specified thfa disciplinary sanction it is applied only
after the research of the noticed action is beimged after the hearing of the blamed person
and the checking of his defensive affirmations”. Bgse actions, one can understand the
obligation of doing the disciplinary research prihawe and the warranty of the questioned
person’s right to defend himself.

In case of the Ethics University Board introduntidhe law provides that will be
started the procedures established by the Ethidaontology University Code and also by
the Law 2006/2004.

® Published in O.M. 505/4.06.2004.
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According to art.11 from the Law 206/2004, the egsk stages are:

a) the written informal of the accused person/pesoegarding the beginning of the
investigation, its reasons and the existent arggmen

b) making testimonials to the institution’s manager

As in the case of the Labor Code regulations,glwses do not establish a time limit
for the information of the investigated person dbthe beginning of the enquiry. The
proceeding period of the investigation must nobggond 30 days. This period starts with the
beginning of the investigation.

4. The sanction proposal and establishment

The disciplinary sanction proposal, when we talkwthlrregularities concerning the
labor contract and the behavior rules, it is dopanwore subjects. In this way, the proposal
can be done by the chief department or by the chieit research, projection,
microproduction, by the dean, by the rector oreatst 2/3 from the total number of the
department members, of the university board outheersity senate, by case.

Establishing the disciplinary sanctions it is dgeeuliarly by the university boards
for the written warning sanctions and the decreddbe base pay, when it is the case, with
the leading allowance, the guidance one, and the#aone, and by the university senates for
the other worse three sanctions.

Applying these disciplinary sanctions, in this ¢ases done by the dean or the rector,
as they were established by the university boardbyrthe university senate. The
communication of the sanctions is done by writimgthe human resources service.

According to the Labor Code changes, Education bl establishes the possibility
to remove and to cancel the disciplinary sanctibthe person who is sanctioned has not
committed disciplinary violations during a yearrfrahe received sanction, the authority that
applied the respective sanction can proceed as. $stwhthe situations when it is about
irregularities of just conduct in the scientificearch and of the Ethics code and professional
deontology, the sanctions’ application it is doyehe Ethics university board. The board can
establish one or more sanction, by waiver fromLthleor codérules that assign the principle
according to which for the same disciplinary irriegity there can be only one sanction.

As regards this plurality of sanctions, we consideat the worst sanction, the
disciplinary cancellation of the labor contract,neat be added to any other sanction
established by the analyzed rules.

The Ethics university board advances a decisiahithapproved by the law adviser of
the university.

The application of the established sanctions bygtiécs university board it is done
by the dean or the rector. In this case, the |a@ abktablishes a period of application. In this
way, the sanctions are applied within 30 days ftbendate established for them.

The Ethics National Council of Scientific Researtkechnological Development and
Innovation establish the sanctions when it is #eeof the teacher’s guilt probation for which
he has been approached. The document through wieckanctions are established is the
decision. These decisions are going to be apprboyethe law direction of the Ministry of
Education, Research, Youth and Sport.

The application of these established sanctionemedif necessary, by the Ministry of
Education, Research, Youth and Sport, by the Natiathority for Scientific Research, by
the National Council for the Titles CertificatioDjplomas and University Certificate, by the
authority leaders that ensure the public fundstlier research-development are, by the high
education institutions’ leaders or by the leaddrthe research-development units. The time
limit to apply these sanctions is within 30 day atatts with the decision date.

" Art. 249 paragraph 2 from Labor Code.
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An important effect of the disciplinary sanctios the forbiddance of occupying a
teacher position and the research ones by peoptehatie been proved to have committed
serious irregularities of just conduct in the stifenresearch and in the university activity,
established by the law. Also, the competition framch it were obtained a teacher position
or a research one, is cancelled, and the laborainwith the university ends automatically,
not taking into consideration the moment when & baen proved that a person has done
serious violations to the just conduct in the sifierresearch and in the university activity.

5. The contestation of the sanction act

The contestation of the disciplinary sanctions appd by the analyzing boards is
done differently, considering who emitted the decis

So, the regulations from art. 314 paragraph 3 efierning to the assignment of some
boards of analyze by the Ministry of Education, &&sh, Youth and Sport, in order to solve
the appeals regarding the university senates’ iecs

It is appears that, in this way, the sanctionedpfeavith penalties from art. 312
paragraph 2, letters c)-e), can contest the sanidéxisions to these boards.

Concerning the decisions given by the universayrcils, the law does not provide
someone from the inside to whom to go to and magengéestation, but provides the general
right of the sanctioned person to go to court.

The authority where the Ethics board decisionslmcontested is established by the
Law 206/2004. This authority is the The Ethics Na#il Council of Scientific Research,
Technological Development and Innovation. It hathimi 30 days to check the contestation,
to have a result and to send suggestions and reeodations to the institution or the
organization leader.

Although neither the Education Law, nor the Law/2004 do not provide which is
the authority in question to solve the contestatiagainst the sanction’ decisions given by the
The Ethics National Council of Scientific Researchgchnological Development and
Innovation, we consider that the sanctioned pebpiee every right to complain to court of
justice.

Conclusions

In the case of the higher education teacher, thecobf the disciplinary violation has
many categories of social relations regulated leyinldividual labor contract, by the behavior
rules established by the university Charta, byuhieersity ethics and just conduct, as by the
just conduct in the research-development area. di$@plinary sanctions are different for
each category of damaged relations, and the imag&in boards are established for each one
of them.

After the analysis of the settlements that deahwhe disciplinary responsibility
contained in the Education Law, we consider thaséhhave deficiencies in some ways,
opinion expressed and demonstrated within the ptesedy.
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Abstract

The new Romanian Civil Code regulations have reooefl the rule of
proportionality when speaking about profit and lossa partnership agreement. Basically,
the law does not require that the participationpairtners in profit and loss be necessarily
proportional to their contribution to the societysapital and the associates can even
determine their share of benefits and losses. be t¢he associates establish by contract only
their share of benefits, then their contributionlésses will become proportional to their
profit share. If the share of profit is not proportally equal with the contribution, then the
contribution to debts will be proportional with tipeofit share and not with the contribution
brought to the capital.

One must keep in mind as compulsory the conditf@t tach partner should
participate both in profit and loss sharing. On thiee hand, a partner cannot reserve all the
benefit for himself only, while on the other hahe fpartners cannot decide that one or
several of them are exempted from participatingass sharing. Also, they cannot set a
provision by which a partner is excluded withemfr@rofit sharing or from participation in
loss, as this provision would be void ab initio.

Key-words: profit sharing, loss sharing, essential conditiomge of proportionality

Introduction

By adopting the current Civil Cofethe Romanian legislator has considered
appropriate to review the rules of civil societyigéh have become obsolete and to replace
them with flexible regulations which, by reconsidgrthe civil society, could provide those
interested with an effective legal framework fooffirassociation, instead of the classical
trade association. In the light of the new Civildep by means of a partnership agreement,
two or more people mutually engage to cooperataniractivity and to bring contributions in
cash, assets, specific knowledge or services,derdo share the profit or to make use of the
resulting savings (article 1881, paragraph 1, the/ilCCode); this right has a correlative
obligation to take the company’s losses.

Thus, profit and loss sharing, whatever its vahepresents an essential condition for
the existence of the company and also a distinédaeure of the partnership agreement in
comparison with other types of private legal eatti

! Law no. 287/2009 concerning the Civil Code waslishled in the Romanian Official Monitor no. 511/2dly
2009, part I. The law was adopted on June 25 2088d on the provisions of article 114 paragrafior the
republished Constitution, following the Governmentngagement in front of the Senate and Deputy Geam
reunited in common session on June 22 2009.

2 Alexis ConstantinDroit des sociétés}-e édition, Mementos Dalloz, 2011, 33.
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This distinctive feature, although not necessaspygcified, represents the expression
of two Roman law principles, according to which yaoontract/agreement involves loss
sharing” Cum societas contrahitur tam lucri, quam damni camim inizun® and ,,it is right
for those who participated in gaining to be alsd palosing” (Aequum est cujus participavit
lucrum, participet et damnuyh While applying this concept, the jurisprudencesidered
that ,the essence of a partnership agreementgie@ all contracting parties share both profit
and losses resulted from the activity which repnesthe object of the contratt”

The mere stipulation of a fixed amount of monelygace and also of a share of the
eventual profit obtained by the buyer after sellemgy purchased goods is not enough to
change the nature of the sales contracto turn it into a partnership agreement, beedhs
element of loss risk for the seller is missing.

Profit and loss sharing can be done both when déne@rship agreement is terminated
and while it is still functioning. This is also ptided in article 721 from the German Civil
Code - the partners can ask for the conclusionatfutations and for the profit and loss
sharing only at the dissolution of the partnershgxording to paragraph 1, or, if the company
has invested on long term, calculations and pwifaring must be done at the end of the
financial year, according to paragraph 2. Profitass is calculated by making the difference
between patrimony on the one hand, and liabiliéesl capital on the other hand. By
profit/benefit we understand the excess of comnairirpony in terms of debts and equity. A
compensation for loss can be required only duriagner confrontation, because there is no
such thing as anticipated additional payment obbgeafor partners.

In the Romanian 1864 Civil Code, in the absenceaddpecial provision in the
partnership agreement, each partner’s share ot arad loss (including its share of company
costs — article 1517 from the Civil Code) was dgthbd using the rule of proportionality
stipulated in article 1511 paragraph 1 from theil@wde, according to which “that share will
be proportional to each partner’s contributioniie tommon patrimony”. The provisions of
article 1511, paragraph 1 from the Civil Code, msipg the criterion of proportionality, has a
suppletive value, therefore the partners could egme sharing profits and losses based on
their own criteria. The French Civil Code has samniprovisions, stipulating that profit and
loss sharing is, in principle, proportional to tedue of the contribution to the capital. Still,
the agreement’s regulations can stipulate otherwighin the limits of interdiction of leonine
provisions.

The need to ensure that all partners enjoy aagaédl treatment, both in terms of their
partnership’s functioning, and in terms of profiddoss sharing, has led to the amendment of
all conventions violating this principle.

The current Civil Code gives a greater importatzeregulations concerning the
participation in benefits and losses, while remgitand completing the provisions of article
1511 and article 1513 from the 1864 Civil Code witthe six paragraphs of article 1902,
which is actually called “Profit and loss sharing”.

The provisions of article 1902 paragraph 1 stagevalidity condition that is the very
essence of the partnership agreement, that isighé aof every partner to take part in the
obtained profit is correlated to the obligationktear the eventual losses. As in the previous
Civil Code, article 1902 paragraph 2 reaffirms thée of proportionality for the situations

® Pr. Digeste,Pro Socio,17,2 in D.lancu, C.@atanu, Drept privat roman,University’s Publishing House,
Pitesti, 2009.

* Ibidem.

® Jurisprudema Romad, 1930, p. 23.

® Cas. Ill, dec. nr. 1522/06.11.1929 Buletinul de deciziiBucharest, 1929, p. 579.

" Peter Kindler,Grundkurs Handels- und Gesellschaftrecbiiversity of Augsberg, C.H. Beck Publishing
House, Munchen, 2011, p. 262.
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where the parties involved have not decided otlswevery partner will have a share of
profit and loss proportional to his contributiontt@ capital. Following the same paragraph 2
of article 1902, in order to understand corrediygrovisions, we must highlight the fact that
there is a spelling error, in the sense that tha teapport” is used instead of ,contribution”;
therefore, the correct sentence is “Profit and &bsge of the partner whose contribution is...”.
Thus, in the situation where the contribution ofpartner to the capital consists of
expertise/knowledge or services, his profit and Isisare is equal to the share of the partner
with the smallest material contribution, unlessphaeners have already decided otherwise.

Basically, the law does not impose that partnetigpation in benefits and losses are
compulsorily proportional to their contribution tioe capital, as the partners can establish by
themselves their share of profit and loss. In ¢dhsg establish only their profit share in the
contract, their loss share will be proportionatheir profit share. If the profit sharing is not
proportional to the contribution, the loss sharwwdl become proportional to the profit
sharing instead the contribution to the capital

Note that it is compulsory for each partner to ipgrate in both profit and loss
sharing. On the one hand, a partner is not allowddeep all the profit for himself, while on
the other hand, the partners cannot decide thatoorseveral of them should be exempted
from loss sharing. Also, the partners cannot intceda provision excluding one of them
either from profit or loss sharing, as this typepodvision is void ab initio. These are known
in the specialized literature as “leonine provisinthey contradict the very essence of the
partnership agreement and are absolutely void.

To this end, article 1513 from the Civil Code deevo&d the contract containing a
leonine provision, by which a partner either ketfpeswhole profit to himself or is exempted
from loss sharing; this is also mentioned by article 1902 paragraptvhich stipulates that
“any provision by which a partner is excluded frguofit or loss sharing is considered
unwritten/inexistent”.

The Civil Code terms explain the general charaatéhe rule according to which any
type of stipulation mentioned above is void, withanaking a distinction whether it is
included in the articles of association or in aaafe document related to the partnership
agreement, whether the provision is temporary orsspver an undetermined period of time.

Such a provisionspcietas leoninawas deemed ever since the Roman law as being
contra naturam societatis.

Some authors have considered that, in the caselebrane provision, the whole
contract is voidl, since “in a partnership agreement, all the piomss introduced by the
partners are closely related and if one of thermeoamproduce effects, then all the legal
arrangement collapses (...)".

According to most opinions in the legal literatamed practice, the leonine provision
does not entail the nullity of the entire partngsigreement; instead it is sanctioned only by
partial nullity>. Consequently, the provision is considered unemitias it is contrary tus

8 New Civil Code, FI.A. Baias and the collective taars - Comentarii, doctrid si jurisprudend, vol. Ill,
Hamangiu Publishing House, Bucharest, 2012, p. 290.

°T. Prescure, A. Ciuregontracte civile Hamangiu Publishing House, Bucstie2007, p. 419.

19 5ee D.C.C. nr. 744/24 iunie 2008, in the Offidénitor no. 570/29 July 2008 in V.Terze@pduri adnotate
— Codul civil,vol. 1ll, C.H.Beck Publishing House, Bucuytie 2009 p. 77 — the provisions of the indicated
article cannot distinguish and do not impose aaemvay of dealing with a leonine provision, therefthe court
can appreciate if the formulation of the contrat€ams really results from such a provision, evieit is not
explicitly stated; also see S. Deleaflauza leonid n contractele de societat ,Law”’ magazine no. 2/1992,
p. 38.

1 C. PrietoConventions extra-statutaires entre assoqie887.

12 See also Daniel MihaBandru, Pacte societare. Clauze, pacteelegeri intre asocidi societisilor
comerciale Universitarian Publishing House, Bucharest, 2Ql@5.
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fraternitatis, which is common to all agreements. This opiniomalso supported by the
provisions of article 1844-1 from the French Ciibde, according to which any stipulation
(and not the entire contract) reserving all thefipto one partner or totally exempting him
from loss sharing is invalid, as well as the prmns which totally exclude a partner from
profit sharing or make him bear all the losses @ dwn. The legal assessment of the
interdiction has in view the assessment of thacaltit uncertain threshold pertaining to the
sovereign power of judges at first instance. Therdiction does not apply to the case when
partners give up their dividends they are entitledat the end of the financial year, nor to
cases when engagements to purchase social rigletis {lgose established by the partners) are
being made, by which the buyer can set a fix piocehe seller?

The interdiction of leonine provisions does notlage the right of the partners to
establish a disproportionate share of profit args Ihat is disproportionate as compared to
the contribution to the capital), on condition tha agreement stays within the law in fétce
One can also stipulate that a partner who has ibabtdd with certain services can be
exempted from loss sharing in terms of patrimong participation to losses being reduced to
the benefits of the service he has provided.

Without being considered leonine, any other pliomiscan be abusive if it is
susceptible of violating the equity principles beém the partners. As a general rule, an
abusive provision represents ,any condition or gogjion of terms and conditions which
generates an obvious imbalance between the rigittthe obligations of the parties”, thus
allowing a right to be exerted to an end which cadiitts its legal purpose. Such a provision,
which is similar to a leonine provision, will becemoid without affecting the validity of the
partnership agreement.

In agricultural partnership agreements establisiveder article 5 from the Law no.
36/1991, any inequitable provision granting “spedights to certain partners” is prohibited
(article 13); in case of prohibition breaching, thgreement will become partially void, in
order to sanction the respective provision.

Conclusions

1. Profit and loss sharing, whatever its value, regmes an essential condition for the
existence of the company and also a distinctiviufeaof the partnership agreement in
comparison with other types of private legal eesiti

2. The Current Civil Code reaffirms the rule of projamality for the situations where
the parties involved have not decided otherwise.

3. Profit and loss sharing can be done both when @énm@rship agreement is terminated
and while it is still functioning.

4. Any provision by which a partner is excluded fromofg or loss sharing is considered
unwritten/inexistent. The interdiction of leonineopisions does not exclude the right
of the partners to establish a disproportionaterestat profit and loss (that is
disproportionate as compared to the contributiothéocapital), on condition that the
agreement stays within the law in force.
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Abstract

The right to unpaid leave is a benefit for the evgpk, a time during which he/she can
solve certain personal problems, during an estaélelds period of time, without losing the
position of employee, but also as a disadvantagehi® employer, as he/she is obliged to
pursue the same activity, for a certain periodiofet, with fewer employee.

Keywords: unpaid leave, employee, employer, agreement, gmpglat contract.

Introduction

During the unpaid leave the employment contracsuspended, and if through the
applicable collective agreement or through othee@pl laws more favorable rights are not
provided, the employees will not receive subsaiptor employment.

About the unpaid leave, the rule is that it does represent job seniority, since for
this term the employer has no social security dbation. As an exception, unpaid leave for
professional training represents job seniority doks not generate a contribution period.

Of all the rights enjoyed by a person, naturallglyan the virtue of being a human
being, only the right to work seems to be the ncostplex and controversial. More complex,
because on its existence depend other rights, asictihe right to remuneration for the work
performed, the right to daily and weekly rest, tight to equal opportunities and treatment,
the right to paid annual vacation, to dignity atrkydhe right to safety and health at work, the
right of access to training, the right to inforneatiand consultation, the right to participate in
collective actions, etc. and it is controversiatdgse although framed as a real right in Article
41 of the Constitution, it must be perceived ahlgation, for example, the Fundamental
Law, in Article 56 “Financial Contributions” stipates that citizens have the obligation to
contribute through taxes and duties to public edfare. And this obligation can be satisfied
only by the right (or obligation) to work.

As shown, the right to work under numerous othghts provided by the Labor Code,
other regulations or applicable collective agreetsiefhe right to unpaid leave is a benefit to
the employee, in that it can solve personal probléma period of time without losing an
employee, but also as a disadvantage of the emplaget is obliged to conduct the same
activity, for a certain period of time, with fewemployees.

The employee’s right to unpaid leave is covereq beiefly by the Labor Code. Thus,
a slight reference to this form of leave is found the first time in Article 54, in the chapter
on individual labor contract suspension, the leawthout pay for education or personal
interests appeared as a cause for suspensiontoactowork by the parties.

As defined, the suspension of the individual labmmtract has the effect of rendering
the suspension of work by the employee and salagynpnt default by the employer, but
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during the suspension other rights and obligatiohghe parties may continue to exist,
provided by other regulations, the applicable @bile bargaining agreement, individual
employment contracts or internal regulations

So, during the leave without pay the individualdalzontract is suspended, and if
through the applicable collective labor contracspecial laws other favorable rights are not
provided, the employees will receive training far@oyment.

We consider that a shortcoming of this law agtiebuld be stipulating a maximum period of
leave without pay that an employee could benefinfdout this lack is compensated for later
on, in Article 148 of the Labor Code which stipelathat in order to solve personal situations
the employees are entitled to time off without pBlye duration of leave without pay is set by
the applicable collective labor contract or thdigrnal Rules.

In practice questions are often asked about theimem duration of leave without
pay, the conditions in which they may be granted] whether or not this period is work
experience. Social Dialogue Law no. 62/2011, puklisin the Official Gazette no. 322 of
May 10, 2011, a bill that repeals the Law Exprek30/1996, stipulates that collective
agreements can be negotiated at the level of wmitsips of units or sectors. Therefore, the
provisions on leave without pay may differ from gefessional category to another.

For instance, Law no. 1/2011 of the National Ediocaprovides the teachers holding
a teaching position in education, which on theinamitiative seek to specialize or participate
in scientific research in the country or abroad antitled to unpaid leave. Their duration
cannot exceed 3 years in a period of seven yegoials in these situations are handled by
the management institution of higher educationagcording to each case, by the Board, if
that activity’ is proved.

The same bill also provides that full-time teachstgff holding a position in the
education system may receive unpaid leave for cadeamic year, once every 10 years, with
the approval of higher education institution, wikle reservation of the position during that
period. As it is natural, the whole period of resgion is considered job seniority or work
experience in education and implicitly at work.

We appreciate that this initiative of Law no. 1/20% welcome, and even constitutes
an incentive for the teachers who want to condaensific research in the country or abroad,
because they can benefit from professional trairand at the same time their teaching
position are retained, also benefiting from jobigety. This benefit of the law should help to
stimulate scientific research among teachers.

But the permissive nature of this rule has gendratepractice situations in which
teachers apply for unpaid leave for a period of yeer for going abroad in order to conduct
other activities unrelated to their professiontiase cases, the ones who have to lose are the
students who will have to be prepared by substiteéehers. We believe that it would be
necessary to have a legislation to hinder the wgt¢achers to have unpaid leave for reasons
unrelated to their profession.

Also, the internal regulations of public instituted may provide a certain number of
days of leave without pay in full compliance withpéicable labor contracts.

Although it is a great right of interest of the doyge, most institutions insert through their
Internal Regulations terse provisions concernirgy émployee’s right to unpaid leave, such
as: the staff is entitled to unpaid leave underléve Records of leave without pay will be
held by the department of human resources thatpuilsue their implications on length of
service. Most often, however, by internal regulasi@mployers provide a total of 30 days of

'http://e-juridic.manager.ro/articole/concediu-falata-drepturile-si-obligatiile-salariatilor--57 ifml
*http://legislatiamuncii.manager.ro/a/2645/concedia-plata-drepturile-si-obligatiile-salariatilotrhl

3Article 304 paragraph 10 of Law no. 1/2011 of thetibhal Education published in the Official Gaze®art |
no. 18 of 10 January 2011.
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unpaid leave per year that the employee is entitbedvithout mentioning whether or not
these days are considered job seniority, a facthvbave rise in practice to many abuses by
employers, especially under the old legislation.

Another bill that inserts in its content the empm@eis right to unpaid leave is the
Government Decision no. 250/1992 updated. It prewvimh Article 25 paragraph (1) that the
employees from public administration, from the aatmous bodies and from the budgetary
units are entitled to time off without pay whosdatoduration may not exceed 90 days
annually, to solve the following personal situation

The enactment also provides what these personatisits are, as follos

a) passing the school-leaving exam, the examindboradmission to institutions of
higher education or extramural evening classesnaxaions of the academic year, as well as
graduation exams for employees who attend a formigiier education, evening classes or
without attendance;

b) passing the exam for admission to doctoral eratiins or doctoral thesis, for
employees who do not receive doctoral grants;

C) presentation in the contest to fill a positiaranother unit.

It is also stipulated in the same normative act tihia professional category is entitled
to unpaid leave without the limit of 90 days in tteeses above-mentioned in the following
situations:

a) caring for a sick child older than 3 years, he period indicated in the medical
certificate, both the mother and the father empdog@n benefit from this right, if the mother
of the child does not benefit, for the same reasioos leave without pay;

b) medical treatment abroad performed during th@gerescribed by the doctor, if
the person in question is not entitled by law tsmpensation for temporary disability, as well
as for accompanying the spouse or a close relatielild, brother, sister, parent, during
treatment abroad - in both cases with the approiviéle Ministry of Health

Therefore, the employee is entitled to unpaid leatiech can exceed the limit of the
90 days given that the leave is necessary to cargidk children aged 3 years or to carry out
treatment abroad.

Also, Government Decision no. 250/1992 also prawitieat the conditions for the
leave without pay may also be granted for persamarests, other than those mentioned
above, for duration determined by the parties’ egrent, and during these holidays, the
people involved are maintained as employees.

Indeed, in the absence of a uniform legal provisinrpractice some employers have granted
long-term unpaid leave (one year or even for arfinde period, but determinable) in the
case of certain employees with a particular famityation or with a very good professional
training.

In the same bff] the legislator provides that in case the leavlaut pay is granted
for a period of 90 days, respectively in the sitwa in which the employee requires unpaid
leave for the baccalaureate exam, the examinatioadmission to institutions of education,
evening classes or extramural, academic year exdioms, graduation, the employee’s length
of service is not affected, making it clear thatihie case of leave longer than 90 days, the
length of service will be affected.

This law article seems discriminatory: if an em@eyin the education system has
his/her length of service acknowledged for unpesl/é for a period of one year, it would be

G.0. no. 250/1992 on annual leave and other ledvemployees of public administration, particulaity
specific autonomous units and the budget publisheble Official Gazette of no. 118 of June 13, 1988icle
25 paragraph (2).

°|bidem

®lbidem, Article 25 paragraph (1) a.
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normal to be the same for the employee in the puslfrom other fields, the length of service

should be acknowledged for the same period, angusbtfor 90 days. We appreciate that a
uniform legislation is necessary in this field, aiidoes not create differentiated situations
for each professional group separately.

Most collective labor agreements at units’ growelerovide that the employees are
entitted to 30 calendar days of paid or unpaid deato support a one-time diploma
examination in higher education and the foremen &hdalendar days leave without pay to
pass higher education exam sessions, with or withtbendance. Some collective agreements
at units’ group level provide that this leave mag @ranted and divided. Through the
collective work agreements one may grant othergygfdeave without pay, whose duration
cannot exceed 90 working days.

There are, nevertheless, collective work agreemantsranch level that provide a
number of days of unpaid leave of up to 60 day$ whe approval, as it should be, of the
management unit. In these cases there is no meettioer if during this form of leave the
employee benefits form job seniority or the sitoiasi in which such a leave may be approved.
We appreciate the need for such clarification ideorto avoid individual work conflicts
between employee and employer.

If the period of leave without pay is not stipulhtiey the applicable collective labor
contract or the internal regulation the person wdilbdecide on this issue for each case will
be the employér

And for the professional training, the Labor Codevies that the employee is
entitled to request leave with or without pay.

In the case of the leave without pay for professidraining, it is given only at the
request of the employee, during the vocationahingi period that is attended on his/her own
initiative. The employer may refuse the requesttted employee only if the employee’s
absence would seriously damage the activity.

And this provision of the law could create harntite employee who - being unable to
prove that his/her absence from work may be suibstltby another employee and cannot
cause serious harm to the employer - could be dspof the benefit of unpaid leave when it
IS necessary to pass the graduation exam or ataenirations.

On the other hand, in order to avoid abuse of sigilytthe employee who may request
unpaid leave unduly, the employer is entitled tprajse the merits of the employee's request,
through the analysis of the personal situation, @halysis of the consequences that could
yield a refusal on his part, including the takintpi consideration of the unit’s interésts

Article 151 of the Labor Code provides that the uexj for unpaid leave for
professional training must be submitted to the eygl at least one month before its
performance and it shall specify the start datéefinternship training, its duration as well as
the name of the training institution. The logictlis approach is that it enables the employer
to find another person to replace someone thabtetinpaid leave.

Taking the leave without pay for professional tmagncan also be divided through
division during a calendar year for the final examhsome forms of higher education or to
pass some promotion examinations in the next acadgear in the higher education
institutions.

About the training of the employee, the Labor Cpdevides that if the employer has
not complied with the obligation to ensure on les/lexpense the participation of an

"loan Ciochina-Barbu-Law. University course, Hamangublishing House, 2012, page 236.

®Daniela Maiu individual labor-law, CHBeck Publishing Housaydharest, 2011, page 321.

°Cristina Radu Roxana- Labor Law. Theoretical anacfical considerations. Vol I, Alma Publishing Hey
Craiova, 2006, page 40.
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employee in the professional training as providedialy, the employee is entitled to leave for
professional training, paid by the employer, ufa@oworking days or up to 80 hours.

The duration of the leave for the professionalniray cannot be deducted from the
duration of the annual leave and it is associate@ tperiod of actual work in terms of
entittements of the employee, other than the slawe understand from the text of the law
that the leave without pay for professional tragniepresents job seniority.

As shown above, the leave without pay is one of dheses of suspension of the
individual labor contract at the initiative of boglarties. The initiative of the leave without
pay must belong to the employee, but it is abstutecessary, according to the principle of
mutual consent in the work legal relationshipshave the employer’s consent. Therefore, at
least in theory, the leave without pay at the elygl® initiative cannot exist, just because the
purpose of such a leave is for the employee toesstume personal problems. In practice,
under the old legislation, there have been sitnatia which the employers sent all or part of
employees on leave without pay, for a certain geabtime, in case he/she did not have the
opportunity to ensure they work.

To prevent recurrence of such situations, but tdsleelp employers, the Labor Code
modified in 2011 expressly regulates such case&rticle 52 paragraph (3) as follows: “in
case of temporary reduction of activity, for ecomgmechnological, structural or similar
reasons, on periods exceeding 30 working days.ethployer will be able to reduce the
working hours from 5 to 4 days per week, with tleeresponding reduction in salary, to
remedy the situation that caused the reductiom@iprogram, after the previous consultation
of the representative union of the unit or of repreéative employee, as appropriate”.

In practice, the question often arises if the leawithout pay is similar to the
permission. The answer is that, the leave withaytig not the same with the permission

Although there is no legal provision to regulateexpressly, the permission is the
situation in which the employee is absent from wavkh the written consent of employer
and with payment of salary. Permission does nadcaffength of service and it can last a
period of hours, up to one working day.

There are situations in which the employer hasotiliggation to give permission to the
employee, such as when the employee is callednaihess in criminal or civil lawsuits, or in
the case of pregnant female employees who have to the doctd?.

According to art. 175 paragraph (1) of the CrimiRabcedure Code, as amended and
supplemented subsequently, the calling of a pebsfore a criminal investigation body or the
court shall be made by written summons. The sumngpoan also be done by telephone or
telegraph note. In this case, the employer canppbse the permission and the salary during
the absence from work for such situations is stifga by the Code of Criminal Procedure.

Also, according to Government Ordinance no. 11132@h parental leave and
monthly parental allowance, Article 6 paragraph @fjer the child reaches the age of one
year, except for children with disabilities, theopke who have opted for parental leave and
monthly allowance of 600 lei are entitled to unppatental leave for raising the child until
he/she turns 2 years old.

During the time the female employee is on this tgpkeave, it will not be possible to
terminate her individual employment contract anaeotpeople shall not be employed on her
position, except with fixed-term work contratt

%Article 153 of Labor Code.
Uhttp://legislatiamuncii.manager.ro/a/1891/concedtuh-plata-constituie-sau-nu-vechime-in-munca.html
Yhttp://www.itmconsulting.ro/articole/2010/09/06/amiul-fara-plata-vs-invoirea/

Y¥Cristina Radu Roxana Law. Theoretical and practicaisiderations. Vol Il, Alma Publishing House, iGva,
2006, page 39.
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The leave granted under these conditions representght of the employee, which
makes the granting of the leave be an obligatiotHe employeY.

The request for granting leave without pay for a¢halllowance shall be filed and
recorded in the employer based on family book ghluertificate of the child.

People that in the last year before the childthhirere on sick leave also benefit from
these rights, or who attended full-time universicpurses or who have received
unemployment.

As a summary, the parents who chose the one-yase l®or raising the child, are
given the possibility by this this bill to monitahild raising by being on parental leave
without pay until the child reaches the age of 2.

Conclusions

In terms of leave without pay, the rule is thatsitnot length of service, this time
because during this period the employer does naribate to the social security system. By
exception, the leave without pay for professiomaining represents job seniority, but does
not generate contribution period.

Also, another exception is the situation in whibk taw provides that in determining
the 12 months to achieve the last year taxablemmecalso include the period of the leave
without pay for professional training at the emp@By initiative or with his/her conséntand
if parental leave without compensation.

Situations of unpaid leave in the private secterlaft by the legislator on the account
of agreement between the parties, so they candeded in the applicable collective labor
contract or in the internal regulation, cases andlitions for granting theth
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Abstract

European protection of national minorities and thghts of persons belonging to
their identity is part of human rights protectiopsgem developed at the universal level under
the United Nation respectively regionally in theu@oil of Europe and other European
institutions. Examined the international legal frework (adopted in the Council of Europe),
as in the field and others with official regulator{universal or regional) that concern
protection of minorities, “does not authorize angtigity that is contrary to fundamental
principles of international law, especially that sbvereignty, territorial integrity and
political independence of states”.

Keywords: minority protection, minimum standards, universalles, regional
regulations, ethnic autonomy criterion, identitgts.

Introduction

The great diversity of concrete situations andpbigical interests of countries of the
world in the protection of minorities has made s tan not adopt an international
convention at the U.N. in this field.

We note in this context that not all regional hunmigyints documents do not contain
provisions aimed at minorities. lllustrating thiseaexamples, such as the American
Convention on Human Rights of 1969, the African @raon Human and Peoples of 1981 -
which refers only to the prohibition of mass expansin the case of national groups, racial,
ethnic or religious European Convention Human Right1950, a document that stipulates
only the association with a “national minority” aseason for any discrimination.

Although the issue of minorities has its global dimeion, it has particular significance
for Europe. Consequently, it has been the concefrisuropean institutions, among which
detaches the Council of Europe.

Thus, in 1949 in a report by the Administrativen@oittee on Legal Affairs and the
Parliamentary Assembly, it recognized “the impocw@mf the wider protection of minority
rights”.

However, the European Convention of Human Rightiopted after the Council of
Europe, contains general provisions on the righggeosons belonging to minorities, merely
provide in article 14 that “the exercise of riglaisd freedoms set forth in this Convention
shall be ensured without any discrimination, esgdbcbased on sex, race, color, language,

! passed at Rome on 4 November 1950. It enteredfimae on 3 September 1953. Romania ratified the
Convention and its additional protocols by Law flod3 18 May 1994, Official Gazette no. 135/19940tBcol
11 July 1995 was ratified by Law no. 179.
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religion, political or other opinion, national oo@al origin, association with a national
minority, property, birth or other status”.

If this text is clearly a case of non-discrimiiati clause concerning, among other
reasons, and that of belonging to a national miyofihe provisions of this article can not be
invoked unless the infringement of one of the ghtentioned in previous articles in the
document (right to life, liberty and personal ségumdue process, privacy, and so on...) and
is not therefore a independent regulation of migaights’.

In article 14" of the Convention implementation plan, the Europ€aurt of Human
Rights has developed an interesting case law whashsurpassed the limited nature of that
provision.

Evolution of European minority rights was due togeeater extent the relations
between Central European and Eastern Europears,stéatevell as those between them and
Western Europe. Also drive the efficient solutioh tbe problem of minorities on the
continent was driven by the idea of building a meultural Europe, sentence has been
observed since the early 196Binally, we note increasing interest in minostia the context
of the Berlin Wall fell, and the bloody disintegmat of Yugoslavia and the USSR.

The result of these trends and developments ifiglteof minority issues has resulted
in the adoption of two conventions within the Ewwap Community, which have direct
tangency with the protection of persons belongmminorities, namely the European Charter
for Regional or Minority Languages and the Conwvamti- Framework protection of
minorities, documents that we will continue this.

Documents regarding minorities adopted by CounicEarope - Presentation

European Charter for Regional or Minority Languages

The purpose of this document is to promote andreg®nal and minority languages,
as “an expression of cultural wealth” and to cdnité to a Europe founded on principles of
democracy and cultural diversity within the natibs@vereignty and territorial integrity.

Charter defines the phrase “regional and minomiygbages” as traditionally used
languages in a given territory of a State of itzens who form a group numerically lower
than the general population that differs from ttegesand the official state language, without
include dialects and languages of migrants (arfigle

Charter structured in five parts (general provisigourposes and principles of the use
of measures to promote regional and minority laggsan public life, implementation and
final provisions), setting characteristics to praengoals of this document, a “set” of
measures which State Parties can choose what iidyevimplemented internalfy

In addition to this flexibility, the book provides article 19 paragraph 1 number only
five ratifications to enter into force. The intetiof the authors of the document written in
such a way as to produce effects in the shortes fs obvious. The merit is that the
originators of the document in a time when thedranfavor of resuscitation at the European
level of protection of minorities was not quite algyet, were able to rule in an international
convention of rights of minorities. On the othendaCharter allows states to opt for measures
on the set of measures provided by Part Il of @earter, that adequate protection of the
language, education (article 8), justice (articje & ministration and public services (article

2 See Introducere in Conwém Europeal a Drepturiior Omului Gomieu Donna, All Publishirtdouse,
Bucharest, 1993, p.127 and following.

® The Lannung Report, United Nations, Doc.1299, 2#ilA1961. Scandinavian origin having an effective
practice American concept of multicultural sociéngs its explanation in the economic intereststates.

“ Article 2, paragraph 2 requires that States conthemselves to a minimum of 35 paragraphs, however,
stipulating that at least three must be selecteth fArticles 8 (on education) and 12 (cultural atieég and
facilities) and one of articolele.9 (justice), Jdinistrative authorities and public services)(me&dia) and 13
(economic and social life). A wide choice of bashan the one hand, it reflects the mosaic of pesEuropean
language and negative on the other, leaving muble foolitical will of governments.
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10), media (11), cultural life (article 12), econiorand social (13). Note that, for culture, the
Charter emphasizes the importance of hiring a stalffe very well acquainted with minority
or regional traditiondacilitating the direct participation of minority@ups in the planning of
cultural activities, the development and promotmieconomic language, administrative,
commercial, technical, legal, and so on... appropmainority languages.

Power conferred by the Charter Member of choicélifférent alternatives, in more
limited areas or their problems, certainly leaddiffierent types of commitments by States
Parties, to a certain lack of uniformity in the bggtion of the act. This fact, however
generous answer a real need for flexibility, resgltin different situation of the Council
member countries, regional and minority languagesken and minorities living on their
territories.

Positive side of the document and is the definmgjruments are intended to support
the practical application of the provisions congaintherein. Thus, parties are required to
submit periodically a report on measures takerhis area, and a committee of independent
experts established the effect of the Charter,v@lhable to examine these reports.

Framework Convention on National Minorities

It was adopted on 10 November 1994 and openedidoatsire on 1 February 1995.
Romania signed the Framework Convention on 1 Feprl@05 in Paris and in the same year
he made the ratification docum@&nthe Framework Convention was adopted in placanof
Additional Protocol to the European Convention amtan Rights, proposed by the Council
of Europe Recommendation 1201.

The Framework Convention is the first multilatetedaty governing the exclusive
protection of minorities. For this reason the pstas of this document have been made with
great rigor and caution. In this context, stategehinposed the policy in contrast to their
pragmatic purposes, without stipulating a rightt thietually no minorities might prevail as
such (direct).

Also, the Framework Convention, as in other indional documents, does not
contain a definition of “national minority” and nat any way recognize the existence of
collective rights for persons belonging to minesti

But there are situations in which use terms sucliwdeere possible”, “within the
national legal systems”, “if there is sufficientnd@nd”, and so on..., highlights the flexibility
provisions of the Convention to taking the reporsadutions to the peculiarities of States
Parties.

Title 1 of the Framework Convention (articles 13pcontains general provisions, and
enshrines the protection of national minorities #melrights of persons belonging to them as
part of the international protection of human rgyfarticle 1), application of the Convention
in good faith in a spirit of understanding, tolezarand respect for good neighborly, friendly
relations and cooperation between states (artigetlz right of persons belonging to
minorities to freely choose whether or not to leated as such without any disadvantage to
result from this choice (article 3, paragraph iy aossibility for them to exercise their rights
under the Framework Convention, individually omgdy with others (article 3, paragraph 2).

® Romania has ratified the Framework Convention by INo0.33 of 29 April 1995, published in the Officia
Gazette, Part |, n0.82 of May 4, 1995.

® See R. Hofman, Die Rolle des beim Europarates Mhelenschutz in Manfred Mohr, Friedenssichernde
Minderheitenschutz in der Aspekt des Arc des VéegirNationen und des Volkerbundes in Europe, Spring
Verlag, Berlin, Heidelberg, 1996, p. 131. To seer#ical position and Christoph Pan Recommendation
1201/1993 and the Framework Convention, the Alioal (1995), p.121-122 Valentin Stan, Conyetadru
reprezini rezultatul unui compromis, the Altera No.1 (1995)122-124.
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The first two articles repeat rules establishedyl@ago in public international law.
With regard to article 3, it brings a new elendetite right of option.

The second title (article 4-19) contains provisiavhich stipulate a set of principles:
equality and prohibition of discrimination (artictd, the right to own culture and identity
(article 5), the obligation to foster a spirit afldrance (article 6), freedom of assembly,
freedom of thought, conscience, religion (artidletie right to manifest one's religion and the
establishment of religious associations (articlef@edom of expression (article 9), right to
use their own language in private and in publie]lgrand writing (article 10), the right to use
its full name in the language (11), the obligatitun take steps to encourage education
knowledge culture, history, language and religas pboth minority and majority (article 12),
the right to establish and manage private educaltimstitutions (13), the right to learn the
minority language (article 14), right to participah economic, social and cultural life and
public affairs (article 15), refraining from meassirwhich alter the proportions of the
population in areas inhabited by persons belontpnwational minorities, are directed against
the rights and freedoms flowing from the principggshrined Framework Convention (article
16) States refraining from interference with thghtiof persons belonging to minorities to
establish and maintain contacts across frontierscl@ 17), the parties will endeavor to
conclude bilateral and multilateral agreements wither states especially with neighboring
countries to ensure that persons belonging to ntiesi(article 18), committing themselves to
respect the principles enshrined in the Conventiimging them only those changes or
limitations, restrictions and exceptions set outnternational instruments, in particular the
Convention for rights and fundamental freedoms (BE;Ho the extent they are relevant to
the rights and freedoms flowing from the principdgecified (19).

Part of the Framework Convention (those relatingetjuality, nondiscrimination,
freedom of religion, religious cult) do nothing th#o reiterate in a slightly modified form,
provision of universal or regional internationalcdments, to protect human rights. New
elements are recorded on the right to use the nambeir language or if rights-border
contacts with persons of the same language, etyhnai religion. Noteworthy that the
provisions of article 19 on limitations made pursuto the principles of the Framework
Convention has a certain generality, so that vafigproblems of interpretation.

Title 11l (article 20-23) contains provisions raley to the application and
interpretation of the Convention. Thus, articles?pulates that persons belonging to national
minorities to respect national laws and rightsha majority or other minorities, to interpret
article 21 of the Convention prohibits in any manttet would involve an infringement of
sovereign equality, territorial integrity or indeykence political states, and article 22
prohibits the interpretations that might affect famrights and freedoms. Article 23 provides
a priority of the Convention on Human Rights andndamental Freedoms in the
interpretation of the Framework Convention with siaene objeét

The fourth title (article 24-26) deals with thepswision and control over the
implementation of the Convention by States Padreshis subject, tasks in mind the Council
of Europe Committee of Ministers (article 24) GexteBecretariat of the Council of Europe
(article 25) and providing for the establishmentawof Advisory Committee to assist the
Committee of Ministers to assess the system okptmin of national minorities (article 26).

Title V contains the final provisions, based ond®loclauses for conventions and
agreements concluded within the Council of Eurdgee Convention shall remain open and
those that are not members of the Council of Europe

" Option right of members of minorities is enshririadthe UN Declaration in 1992, but it has the effef
creating obligations for states.

8 View Niciu I. Martian, Drept International publi€d Servosat, Arad, 2004, p. 173; Tudor Tanasd3mept
International public, undergraduate course, Edc8it2009, p. 100.
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In addition to legal documents submitted which @ns exclusively the rights of
persons belonging to minorities, and thus theitgation system, in 2003 the same body of
the Council of Europe adopted Resolution 1384%he positive experiences of autonomous
arrangements as inspiration for conflict resolution Europe, an act which has the
recommendation for villages States and has a oerédévance to the case of categories of
persons and entities referred to in which they talket (in limited circumstances and
conditions stipulated in the document - in otheysvanable to ensure the framework required
to exercise language rights and preservation dti@llidentity and circumscribed entity to
which they belong, and the lack of mechanisms ®vgmt or extinguish certain conflict,
involving people national minorities).

In the first six points provisions of the documesfiers to political tensions and crises
in Europe (point 1) the origin of these eventse tarritorial changes and the birth of new
states, more frequent applications of rights ofarity groups to preserve their identity and
conflicting issues manifested in terms of intergtieh between the principle of indivisibility
of states and the identity of persons belongingntoorities (points 2 and 4) and certain
recommendations which are states in anticipatioaidavension within the meaning of
democracy and adapt requirements the interpretafiorternational law concept of sovereign
nation-state, and to develop a flexible framewarknteet the demands of preserving the
national identity of minorities (points 3 and 6).

The provisions of paragraphs 7 and 8 refer to #ut that the positive experience of
autonomous regions (nn geographic regions, noti@tltan be a source of inspiration for
some way to resolve internal conflicts, given thxpezience of some European countries
mitigate such tensions by introducing territoriakaltural autonomy.

In paragraph 9 states but the negative connotafidhe concept of autonomy for the
territorial integrity of states. Further, it expsgsstates that autonomy should be seen as an
“arrangement between sub-state entities” that aowinority group within a state to exercise
its rights and to preserve cultural identity whellesuring the integrity and unity but with the
state (10).

Paragraph 11 of document develops the period ofaeal autonomy “howing that it
involves an arrangement, usually adopted by soyerstates, where citizens of a given area
are granted rights that reflect their specific gapgical situation and protect and / or promote
their cultural traditions and religious”. The coptenvolves the exercise of linguistic and
cultural rights.

The following provisions specifying that the indibility of the state is compatible
with autonomy, regionalization and federalizatigroiit 12), the autonomy that can be
applied to various political systems based on deakration in unitary states to a genuine
power-sharing in regional states or federal (pbBjt

The provisions of point 14 refers to the steps smaces of autonomy introduction.

Importance are attractive and some restrictive ipions stipulated in the resolution,
namely that: autonomy is not a panacea and thdi@wuthey offer are not universally
relevant and applicable (point 15), this status tmever give the impression that the
community self-government is applicable only todlocommunity concerned (point 16),
autonomy must respect the principle of equality disgrimination along with integrity and
sovereignty of states (point 17), interpretatiord ananagement autonomy should be the
object of state authority and determined by théonat parliament and its institutions (point
19).

° It was adopted by the Council of Europe ParliamgnAssembly on 24 June 2003 following the repatitied
“Positive experiences of autonomous regions as uxceoof inspiration for conflict resolution in Eyrg’
presented by Swiss parliamentarian Andreas Gross.
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Autonomy requires special measures to protect “ntiee and other minorities to
ensure that the majority and other minorities do feel threatened by the rights conferred
autonomous entities” (21).

Endpoint (22) contains basic principles that neethd respected by governments of
member states where the autonomy is recognized.

The contents of the resolution shows tttas document is to promote the issue by
Member States on grounds of autonomy and ethniorities in general grant thereof, but
evidence of the beneficial role of some form obaainy (territorial or cultural) in solving
the conflict resolution or prevent strain relatiof®tween the majority population and a
certain national minority in a staté

Also, the same document states thatonomy can not be considered a pertinent
solution applicable in all situations, so provis®mf the resolution are not binding, but
constitute an alternativerecommended for certain circumstancéfmder the uniform
application document for the member raised the @onwous status of the resolution is
through decentralizationand in case of regional or federal states witd power-sharing
procedures circumscribed to the principles of d#eémation, local autonomy, and
deconcentration of public services and not teiat@utonomy on ethnic criteria.

In the context of the restrictions stipulated bysolation entered the national
minorities and outlined its provisions from poire &nd 17. They provide the autonomous
status that the application is not an exclusive tleampower minorities and that involves the
development of balanced relations between majanity minority rule, and also among all
minorities. Also, those provisions show that angpaomy status should respect the principles
of equality and discrimination and be based ontteral integrity and sovereignty of states.

The analysis procedure for the adoption of the dwmt, or text and category to
which it belongs reveals unequivocally thReésolution 1334 is worth a recommendation to
Member States, it features political nature aneréfore, is not binding on countries that are
members of the Council of Europe whose territory national minorities living.

Conclusions

Documents analysis shows that European protectiamimorities and the rights of
persons belonging to their identity is part of hanights protection system developed at the
universal level under the United Nation respecyivelgionally in the Council of Europe and
other European institutions. Examined the inteomati legal framework (Council of Europe
adopted on level), as in the field and others wiftficial regulations (universal or regional)
that concern protection of minorities, does nothatize any activity that is contrary to
fundamental principles of international law, espégithat of sovereignty, Territorial integrity
and political independence of States".

Regulatory provisions for the protection are gitenminorities and their rights as
such and person’s freedoms belonging to such ntiesriThis distinction and difference
forms indicate clearly, that has no recognition collective rights to minorities (art. 1,
Framework Convention for the Protection of Natioriinorities). Parties recognize,
however, that protection of national minorities dam achieved by protecting the rights of
persons belonging to such minorities.

Translation in the lives of various provisions tethto minority protection is, par
excellence, an issue of the jurisdiction of sovgrestates. Obviously, there is no challenge to
the international community right to know and teess how international standards on
minority rights are respected. International comityuraction is performed but the
complementary action of the internal organs ofestand it shall be conducted only in

9View Tudor Tanasescu, Minoritatile. Repere insiitoale si legislative, Ed Sitech, Craiova, 20065§-59.
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accordance with the rules and principles of law #sdablish international organizations and
treaties that define the mechanisms of cooperati@tates in respect of human rights.

Documents submitted to the Council of Europe adbpeecept for Resolution 1334
which has the recommendation to Member Statesthegevith other previous regulations
which are part of the universal international legastruments or regional level have
contributed to a minimum standard regarding outliniights of persons part of minorities, a
general conception about their rights in the ovédahtity of human rights.

Such standards will be to ensure preservationdiViduality of persons belonging to
such minorities and ensure their full rights busoalharmonize with this issue general
obligations incumbent minority in their capacity esizens and the general principles of
international law relating to sovereignty and teral integrity of all European states.

Addressing the issues of rights protection systerpaat of national minorities can not
be done through measures separatist or autonothisic eassimilation or forced to assume
that because they would either destroy the unityhef State or the disappearance of the
minority.
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Abstract

The introduction of the Romanian Civil Code in 20é&firesented for the entire socio-
economic reality in Romania a major change of #wedmarks the Romanian legal system
was built upon, was consolidated on and developeah.f Changes in family relationships
were substantial, new concepts being introduced, dkisting ones adapting to the new
dynamics of personal lives. A series of specifitons were introduced aiming at changing
certain institutions (in the field of the matrimahregime) or several factual situations that
had not previously been acknowledged legally foummdv legislative recognition (the
engagement). It should be noted that there wersidered the international conventions to
which Romania is part, and the European standardshe field, as well. The labor force
migration towards the foreign markets, the insetyuoif work place in the European countries
have ‘elasticized’ the traditional Romanian famihgve led to a gap in the formerly constant
physical connection between the family membersge haade the authorities face the
problems of responsibility for the children lefttimle country by the parents who had gone
abroad. To bring up the children left by their pate has thus become a ‘duty’ of
grandparents, aunts, uncles, and friends of thalyaar neighbors. If the psychical traumas
of these children cannot yet be quantified, thaslagve problems they raised have now
started to be regulated by the authorities.

Key words: change, Civil Code, family relations, minors.

Introduction

The changes developed in the field of family retethips in the new Romanian Civil
Code are various, some being substantive chandake wthers are just tinting the objectives
pursued by the legislator.

Family was defined over time both by lawyers andphifosophers, sociologists,
psychologists, theologians, etc., each customitimy, on the contrary, integrating it into
macro concepts, according to their own notionsralgsis, values, scientific instruments and
the audience addressed to.

In terms of law, we shall meet several definitiohghe notion of family, this being
considered “the group of people between whom theeerights and obligations arising from
marriage, relation (including adoption) and othénks assimilated to family relationships”.
It was also said that‘the family is a form of sdci@lationships between people bound

! lon Albu, Dreptul familiei (Family Law), “Editura Didactit si pedagocig” Publishing House, Bucharest,
1975, p. 9.
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together by marriage or kinship. Spouses alonehaut children - form a family®.
Underlying the concept of family is that of marreg

A first novelty brought by the Romanian Civil Codetheregulation of engagement
According to art. 266 “Engagement is a mutual ps@amo go through marriage”.

Although traditionally there is the institution afhgagement as a preamble of
marriage, after WWII it wasn’t regulated any longer

In feudalism we meet the institution under the narh$romise”or*commitment”and
it was a formality required. “Engagement means swwgaand presenting a future promise -
and involved — the consent of those who were torynand also the parental consent, and
when disagreements arose between parents, fatdpn®n was the overriding one. Sons and
daughters could resist the engagement when pacbotsse fiancées or fiancés that prove
dishonest and unworthy by their conduftt”.

In the legislative acts of the nineteenth centweg, can find engagement regulations
both in Caragea Law Code and in Calimach Code.

Caragea Law Code was adopted in the Romanian Gouant817 and had as sources:
the Basilica (Byzantine laws), the law of the lagéyeral laws in the Romanian Country and,
to a lesser extent, the French Civil Code of 1804.

Calimach Code was adopted in Moldova also in 181d lzad as sources: primarily
the Austrian Civil Code of 1811, the law of thedaand the Byzantine laws.

According to Caragea Law Code, the engagement Wasré of deciding the
wedding’ being of two types: perfect (valuable) and impetrind then not followed by“any
lawful duty to necessarily committing to weddingit binding to reparation for the damages
caused by its dissolutior?”.

Regarding the age it was established that periegagement could not be fulfilled
before the age of 14 for boys and 12 for girls, tredimperfect one before th& year.

Returning to the current regulation, it clearlypstates that in case of breaking the
engagement, “the gifts that fiancés received irsm@ration of the engagement, or during it,
with a view to marriage, are subject to refund,leding normal gifts” (art. 269 Civil Code).
It is not specified in the code if this refers tiftgyreceived by any of the two from other
people, or gifts that they give to each other;ha silence of the law, it is assumed that any
such gifts are subject to reimbursement. Howewer process of law will have to establish the
criteria under which it will be appreciated, in aified way, which of these gifts can be
considered “normal” as thus excluded from the @tian of restitution by virtue of the law.

In terms ofmarriage there can be seen an approach to apply the camdtat theory
of marriage, introducing the possibility of condlugl a matrimonial convention, in which the
future spouses - or the husband and wife, if itoacluded after marriage - may choose
matrimonial regime that shall govern their marriagel may introduce a preciput clause, not
being any longer forced, through marriage, to cgmypth mandatory and unique legal rules
that would dictate all aspects of their family life

% lon P. Filipescu, Andrei |. Filipesciratat de Dreptul Familie{Study on Family Law), All Back Publishing
House, Bucharest, 2001, p. 1.

 T. lonascu, |. Christian, M. Eliescu, V. Econontu, Eminescu, M. I. Eremia, V. Georgescu, |. Rucarga
Casatoria n dreptul R.P.R.(Marriage in Romanian Lawieditura Academiei” Publishing House, Bucharest,
1964, p.9ntrucat casatoria sta la baza familiei, ocrotire@ este prima conditie a ocrotirtii familiei, intiregul
ei.(As marriage underlies the institution of familg protection is the primary condition for preten of family
as a whole).

* D. Firoiu, Istoria statului si dreptului romanes@istory of the Romanian state and law), “Editéandatiei
Chemarea” Publishing House, lasi, 1992, p. 121.

® Legiuirea Caragea (Caragea Law Code), III, 14 # 1.

® D. Firoiu, work cited p. 168.
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The doctrine of “freedom of contract” has been medi as“the possibility that
individuals and companies have, by law, to createtracts and determine their content,
reflecting the role of the will in the contracts".

Seen in its “plenitude”, the freedom of contracorisists in the legal possibility to
conclude contracts, to establish their content effiects, to modify and terminate thefn”.
This contractual freedom has limits, regardlesshef matrimonial regime the two spouses
have chosen:

- the regime of legal community;

- the regime of conventional community;

- the regime of separation of patrimonies.

The limits actually represent a set of basic ruleat apply to all marriages.
In the legislations “with pluralist matrimonial neges, these rules of a mandatory nature were
set up into a basic matrimonial status”, calledsbsne authors“primary imperative reginfe”.

The primary imperative regime provides the regulatcamework both for periods of
family harmony, and for those of crisis in the claup

The rules of the primary regime refer to: paymenhausehold expenses, fulfillment
of mutual material support between spouses, didtdb of spouses’ rights in administration
and management of their property and common hexrifagtection of conjugal home, but can
also refer to the income from a profession, thesijés mandate between spouses, business
management, termination and liquidation of the mmainial regime, general rules on
matrimonial conventions: conditions of validity, rr@nation, modification, disclosure,
enforceability of matrimonial agreements, precigatise or prohibitions on censorship:

- correspondence

- social relations

- partner’s choice of profession

The legal community regime has been known and ageldisively under the old legal
regulation.

The conventional community regime, regulated by 386-368 Civil Code, applies
when, under the conditions and limitations of ldlaere are derogations, under matrimonial
convention, from the provisions concerning legamoaunity regime. Unless otherwise
stipulated by the matrimonial convention otherwisee legal regime of conventional
community is completed by the legal provisions @nmg the legal community regime.
Between the formation of the amount of own and commroperty characteristic to the legal
community regime and that belonging to the conwerati community regime, the difference
lies only in the extent of the mass of goods thabuses affect to marriage through
matrimonial convention.

The Civil Code provides, in terms of patrimoniepa@ation regime, that each spouse
owns exclusively property acquired before marriagé things they acquired in their own
behalf thereafter.

Paragraph (2) states that “by the matrimonial caotiva, the parties may stipulate
clauses to eliminate this regime considering thewrh of goods acquired by each spouse
during the marriage, which is to constitute theeb&sr the calculation of the claims of
participation. If the parties have not agreed ®dabntrary, the claims of participation are half
of the difference in value between the two amowftset purchases and will be due by the
spouse whose net purchase amount is larger, angecaaid in cash or in nature”.

"1. Albu, Liberatatea contractual (Contractual liberty), “Dreptul” Review, no.3/1993 29.

8 A.A. Banciu, Raporturile patrimoniale dintre sot{Spouses’ patrimonial relations), Hamangiu Puliigh
House, Bucharest, 2011, p. 13.

°B. Vareille, Leregime primaire, Droit patrimonial de la famill®alloz, Paris, 1998, p. 7.
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The regime of separation of patrimonies grants hioéder ownership, use and
management of own assets. It also includes thegonding obligation, to contribute to the
duties of marriage.

Among the advantages offered by the regime of s#ipar of patrimonies the
following can be mentioned: matrimonial independeapidity and efficiency of regime
liquidation, protection offered to spouses if thhes spouse incurs debts, amounts that have
not been used for joint expenses of the marriage.

The disadvantages of this matrimonial regime avergby the mismatch between the
purpose of marriage and the practicality of theemak side of marriage.

The doctrine showed that the regime of separatiopatrimonies “is the regime of
distrust and selfishness, each spouse aiming tease their own property without the other
spouse to be able to touch it, distinguishing ftbencommunity type regime®.

Besides modifications brought by the matrimoniglimee, we can also mention those
that regard:

- spouses’ hame,

- the family home,

- the housing rights over the house rented,

- income received from the profession,

- the institution of the conventional mandate bemvespouses both in the legal
community regime, in the conventional communityimeg and in the regime of separation of
patrimonies,

- the spouses’ right to information

- the matrimonial convention

- the preciput clause

- the right to compensation for the spouse thahotibe blamed for the divorce

- the damage reparation etc.

The higher flexibility met in the regulation of thmatrimonial relations (especially)
between spouse has removed the rigidity with whinghsystem of family law code used to
operate, an obsolete normative system regulatimgyfaelationships but that no longer met
the economic, social or moral needs of nature. TthesRomanian legislation in the field has
come to concord with the European one.

Conclusions

The new regulation brings, to the Romanian ciwV liegarding regulations of family
relations, a very necessary adaptation to the &walwf social life, to the current conditions
in which families live together, and a flexibilithiat can only be beneficial in the context of
the contemporary Romanian and European societylédiglator does not impose rules any
longer, but sets a framework, sometimes more psimgissometimes more rigid, with respect
to the fluidization of the matrimonial relationsowever, abuses affecting marital stability are
sanctioned and, above all, the best interest ddireim is set as the top value of the pyramid of
values resorted to.
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Abstract

The main cause of poverty is the extended economsis, among others due to the
irrational closing down of hundreds of companiel@ngs and its emergenet consequence,
namely unemployment. Although poverty cannot beidered a direct cause of juvenile
delinquency, it strongly influences the way in Wwhiamilies educate their children and the
use of illegitimate methods as “solutions”. ". Payefavours the phenomenon “children of
the street”, and in turn this ,supplies” the stdiiss of juvenile delinquency. Delinquency,
thefts, prostitution and drugs economically addtapthe desire of ignorant youngsters to
“handle” and find “solutions” in the current socigts incipient state of anomie.

Perpetual poverty - favouring condition of juveniledelinquency
The crisis in Romania is moral, psychological, awbnomic, also showing the

incipience of the anomie phenomenon. Anonaienmos GJ) is a concept that translates by
“lack of norms”. This is typical of socially defent societies, in which revolutions and social
crises occur, after which social deviance acceetuahd social models become ambiguous.
Some teenagers psychologically feel the anomie stata conflict between their developing
personality and legislative landmarks that consttheir conduct, as a denial of the values of
education that comes from the adult generation amdkind of norm that disregards their
needs for creativity and social assertion. The aaarmancept was used by R.K. Merton as
well, the famous American sociologist who givesn@w meanings. In his opinion, social
order is restored when there is a balance betweafs o be achieved and the legitimate
means to accomplish them. Deviance is preciselyntligidual’s reaction to the discrepancy
between circulating and society-valorised goals dhd possibility to achieve them
(Radulescu 2002) Because he develops an interior conflict betwteerimage of aspirations
and the limited possibilities, the individual, inder to achieve his goal, also turns to illegal
actions, going beyond the normative system. Theenagers and adolescents belonging to
under-privileged groups are exposed to the roattlioquency and crime. Starting with 1989,
along with the onset of economic life restructuriRpmania experimentally tried a series of
reforms that attained social expectations only termall extent and only for a privileged
category. Market economy developed really slowyaid investments are far from covering
the desperate request for jobs, and the qualitiffeotontinuously diminished. The national

! Banciu Dan., Rdulescu M. SorifEvoluii ale delincverei juvenile in Romania. Cercetageprevenire social.
Lumina Lex Publishing House, Bucharest, 2002.
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average wage is barely above 150 euro and, as aumedor economic balance it is
diminished by 25%. In this situation, poverty beeaperpetual for most people. The most
dangerously affected by the effects of poverty @ridren, adolescents and teenagers that
tend to react pulsionally to these conditions. Aftee research performed by the Research
Institute for the Quality of Life, 40% of childreinder 7 years old and 50% of those aged
between 7 and 15 confront with low levels of sulesise. Social categories such as
unemployed 60%, peasants 57%, wage earners 30%emsibners 25% are brought to the
poverty situation and in some cases even to witdaegering. From an ethnical point of view,
the most vulnerable population to poverty is thith® Romani people 32%, followed by
Romanians 32%, Hungarians 30% and other natioeslili6%. According to the same
evaluations, 50% of the children aged between 7 Jd&ndlve in poor families. (Rdulescu,
Grecu according to Zamfif)The main cause of poverty is the prolonged ecooamisis in
part because of the irrational liquidation of hueu# of enterprises and plants and because of
the consequent unemployment. Although poverty chieoconsidered a direct cause of
juvenile delinquency, it majorly influences the waynilies raise their children and the use of
illegitimate methods as “solutions”. Poverty favetine “children of the street” phenomenon,
and it nurtures the statistics of juvenile delinggye Delinquency, theft, prostitution and
drugs come to compensate the desire of ignoranagges to “manage” to find “solutions” in
society’s incipient state of anomie. M. Cussen fseunternetj suggests a relative list
divided into seven categories that unfortunatelfyaguent not only in the case of adults, but
also in that of children or adolescents: a) crimme aisdemeanours: murder, theft, rape,
juvenile delinquency b) suicide c¢) drug use witgb®-social implications d) deviant sexual
conducts include: prostitution, homosexuality, lasism, pornography e) religious deviances
f) mental illnesses have also been labelled froengbint of view of deviation from social
norms g) political extremism h).physical handicaps.

The volume of deviance participation between 2&0& 2010.

Categories| 2005 2006 2007 2008 2009 2010
of
participants

Minors: 15253 14783 14947 13831 13134 12363
total
a. younger 616 491 637 634 660 631
than 14
years
b. 14-17 14637| 14292| 14310 13197 12474 11732
years
Youngsters| 62831 67238 80727 82054 84129 93506
(18-30
years)
No 79456 86727| 102100 100714 107174 116857
occupation
Unemployed 726 683 571 442 950 1230
Detained or| 12838 11850, 11562 8221 8070 8551
arrested
Source: General Inspectorate of Romanian Polideinvihe Ministry of Administration
and Interior (Statistic Directory 2011)

2 Grecu Florentina.,Rlulescu S.Delincvena juveniti in societatea contempor@nLumina Lex Publishing
House, Bucharest, 2003, p. 145, 146.

® http://www.scribd.com/doc/78435148/Deviant-A cotaula 18.02.2012

* http://www.politiaromana.ro/date_statistice_anul02hitmconsultat la 16.02.2012
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Psycho-social factors of juvenile delinquency

Juvenile delinquency

Deviant behaviour is a type of individual or groagtion that deflects from the norms
and rules of social system getting in conflict wite social-cultural values and social
expectations. The termjuvenile delinquencycomes from the French terndéliquance
juvenilé’ which in turn comes from the Latin constructiomefinquere juvenis that
designated the ensemble of deflections and vigladiosocial norms, legally sanctioned and
committed by minors. The explanation for juvenidiniquency should start from the concept
of social maturing. V. Predatates that social maturing can be defined asitttiwidual’s
capacity to maintain a dynamic balance betweenirterests and those of society, the
delinquent seemingly being an individual insuffitlg matured from a social point of view
and to present social integration difficulties tlgat in conflict with the requirements of a
certain value-normative system, including with legarms”. The delinquent doesn’t manage
to harmonize his conduct actively and dynamicaliyhwthe requirements of interpersonal
relations, because of a socializing deficit deteedi by the disturbance or insufficiency of
processes of assimilation of requirements and koalaural environment and of processes of
accommodating to it by acts of conduct acceptatmfa social-legal point of view. Thus,
delinquency appears as a disorder of social relships structure of the individual because of
the insufficiency of social maturing. The concepivénile delinquency” is approached within
the larger spectrum of deviance. The concept ofatiee is defined as the ensemble of
dysfunctional behaviours that threaten the balasfcthe social system. The deviances are
various, relating to misfit phenomena or sociabdeptation. Adrian Neculau (Dictionary of
psychology, 1997)defines deviant behaviour as a situation of défiacfrom the norms of a
group, to which the deviant person breaks the lgghgn group’s system of rules and
instructions and contradicts with the opinionsitades, goals, aspirations, behaviours, even
clothing of the group or collective.

Annual tendency of minors indicted between 1989 2060

Year Number of minors Percentage of those
incriminated. convicted. %
1989 3810 73,2
1990 4554 43,5
1991 8520 44,4
1992 9210 49,8
1993 10141 68,4
1994 11658 78,2
1995 12611 77,6
1996 12439 83,4
1997 13674 92,9
1998 10918 80,8
1999 8231 70,5
2000 7322 75,0

® Preda VasileDelincvena Juveniii. O abordare multidisciplinaf, “Presa Universitar Clujeari” Publishing
House, Cluj-Napoca, 1998, p. 23, 33-34.

® Neculau, A.Dicsionar de PsihologieBabel Publishing House, Bucharest, 1997.

" http://www.politiaromana.ro/date_statistice_anul02®tmconsultat la 16.02.2012.
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Deviant behaviour can be manifested or hiddergntatcan evolve within certain
tolerable limits or can exceed these limits of taee; it can be accepted by members of the
group if it doesn’'t endanger their existence, orcdin be rejected and sanctioned if it
encroaches on the life and activity of group mempiépresents various degrees and forms of
manifestation, from tolerable to criminal ones. et behaviour, as form of social
disadaptation, presents various forms of manifiestat

Crimes against property

Theft.Children and adolescents of different age can bptied to steal from various
reasons: some of them understand that theft islbpsianctioned and they proceed on doing
it out of a desire of adventure, others may stea aeaction to draw attention to physical or
emotional abuse they are subject to within the igrbut most of them do it because they do
not have the necessary social means to obtainbijleets legally or by workinglhe children
and teenagers’ natural tendency towards brands aclowledged on the market has long
become a habit of orientation to objects possessinfpese indisputable attributes of
quality. Thus, objects that are common to middle-class, saghballs, tennis rackets,
electronic consoles, perfumes, T-shirts, etc. prtivebe inaccessible to under-privileged
children. They can but desire these objects, actatmg frustrations that subsequently turn
into anger and open violence, as they do not haweess to these goods under no
circumstances, for a long period of time. Even uride age of 18 two categories of thieves
can be distinguished: amateur or occasional thigvatssteal an object tempting them at an
infantile level, money to buy food or movie ticketsd professional thieves that are part of
networks specialized in various types of crimeshsag breaking an entry or fraud, car theft,
arsons, etc.

The new information technologies are also usedHilglren and adolescents with an
IQ of 120 and above, that are tempted to commiesi on the Internet from various reasons.
As general profile, these children come from theldte-class, are aged between 14 and 19,
are usually introverted and have poor social candwey mostly relate to those that show the
same preoccupation in fields such as informatigsemetics, and electronics. Thus the illegal
access to various secured networks, serious critkesndustrial espionage, copying and
counterfeiting informatics programs can occur (feedh Fabian, 2007)The psycho-social
causes of this type of behaviour must be soughe¢oeslhy within primary and secondary
groups that do not manage to rightfully accompéishialization of children and adolescents,
in conformity with the norms and values of globatiety. Among family factors implied in
the aetiology of juvenile delinquency, we mentidine “cold — indifferent” attitude of the
parents, the parents’ “tyrannical” attitude, thenftioting atmosphere within the family,
disturbances within the family’s moral climate afanily disorganization. Of course, the
influence of family criminogenic factors must begyaeded in relation to their multiple inter-
conditionings with extra-family and psycho-indivaldactors of children and teenagers

Prostitution

Etymologically the Latin verb grostitud meant the act of public exposure for and
before the sale. Above all, these etymological axalions show the mercantile sense and the
despicable moral of trafficking human beings. Thieerewithal of prostitution is amazing:
declaratively, nobody wants to practice the ocdopabut of pleasure, it's just that money
need to be earned for daily subsistence, cleaalg $h bad faith those involved. However, in
time, researchers have statistically shown thatftlewing factors are invoked when it
comes to prostitution: a) unemployment, b) low lew¢ wages and difficult working

8 Fabian, AndreeaAspecte teoreticgi statistice ale deviaei si delincvenei juvenile, Echinox Publishing
House, Cluj Napoca, 2007.

212



G. Ungureanu

conditions, c) adverse educational climate, d) uimrent in the grid through
pimps. (Radulescu 1996)Several studies performed on delinquent childrerolved in
prostitution have proved the following: most of iheame from families where alcohol was
consumed, delinquent girls and prostitutes camm fimmilies with moral deficiency mainly
due to the immoral behaviour of parents who toéata promiscuous environment. So, the
immorality of the family environment immorality &t led girls to alcoholism, prostitution and
consequently the various serious crimes. Juvendstipution is also widespread in Romania,
children of the street children providing a redtaadtion pole for both Romanian paedophiles
and foreign ones. V. Preda states that, in termsoofo-affective and moral, the family
climate is more predisposing to deviance when @@l has cases of alcoholism, immorality
and criminal history, favouring children and adcksss to glide down the slope of crime and
promiscuity. Given the above-mentioned aspectsuit lee said that the family — through the
behaviour of its members - is a reference framevaoik serves as an example, a "model” for
adolescents and youngsters. Children coming froch families with side-slips of the moral,
socio- affective climate and with a conflictual kgoound can easily associate with
criminogenic groups.

Addictions

As it was noticed in social inquiries performeddaythorities regarding drug use and
drug traffic, it is not just the user that is atet by this behaviour but the family, close
friends, community and consequently the entireetgcas well, by the huge costs it has to
pay. Stelian Turlea, the author of the paper “Dibognb”, points out that: “The family also
suffers, being deprived of harmony and anguisheditoess the destruction of the one they
love”. The economic factors must also be mentiomedduction loss, increased number of
accidents, greater absence from work and highets cfus healthcare. The buyer will
eventually pay the price, as he will have to pusehiaferior goods at higher costs. The tax-
payer will pay the price, as his money is necesfaryhe government’s efforts, for public
order troops and for treatment and rehabilitatienties, for drug control. To this the financial
support that the drug user offers criminal orgatize must be mentioned, which benefit
from drugs and criminal activities the user ofteweg himself up to in order to sustain his
vice” (Radulescu according to Stelian Turl&a)Alcohol use in teenagers and adolescents is
an everyday reality that reaches mass proportiongrivate or in public places, even if
merchandising it to people under 18 years old igbifllen. Unfortunately for many
adolescents this behaviour leads to addiction gmgptoms of chronic alcoholism that occurs
along with the series of specific illnesses, jobsloabandoning school, spending personal
resources but those of the family on alcohol arnerlan the hospital or clinical needs. V.
Preda states that the social-affective, moral ded the economic climate of the family is
more disturbed when in the family there are cagesmlamholism, immorality, and criminal
records, favouring the children and adolescenidesbn the slope of delinquency due to the
very familiar negative example. Research shows #iabholism in families of which
delinquents come from manifests approximately thtieees more frequent than in the
families of non-delinquents. The immorality of tfanily environment in which alcohol was
used eventually lead to a permissive atmospherefévaured alcoholism in the case of
young females, as well as prostitution and lateptteer serious crimes in which they get
involved.

Video gamesave been generating a very attractive activityiiions of children, for
at least 30 years, an aspect that determined gaeesearch regarding their effects on their

° Radulescu M. SorinSociologia comportamentului sexual devid¥emira Pubishing House, Bucharest, 1996.
1% Radulescu M. SorinPeviand criminalitate si patologie sociaf, Lumina Lex Publishing House, Bucharest,
1999, p. 250.
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developing personality. The results of these stugieved both their positive effects and the
negative ones. When approaching the computer ottera phenomenon, researcher Ana
Maria Marhan showed in the pagesychology of the use of new technoldgigsat from the
beginning the computer user is facing a pressinguaofivational paradox: accomplishing a
common task — writing a text, sending a messadengaa picture — competes with the
objective of understanding the used system and thesuser will self-limit learning the
system'’s possibilities. It is thus noticed thatnfra behavioural point of view, the “gamer”
adolescent also wastes time to score or win gamgsnéntal to understanding the complex
functions of the computer that brings real beneditd possible professional qualifications.

In his turn, Alexandru Tarasov highlights in hisppaThe psychology of Video
Game$? the dynamics of relationship psychic mechanisras e initiated during the games,
as well as the effects on conduct. Quoting Don@astile and Craig Anderson, the author
states that video games have a greater socialemfli than media on the aggression
phenomenon because of the following factors: a)agaane more attractive and interactive. b)
games consolidate aggressive behaviours. c) childrétate these behaviours with every
game they play.

Table of definitive or alternative sentences, msn2®05-2010

Years 2005 2006 2007 2008 2009 201(
Total number of minors
convicted: 6796 6145 5019 3624 3035 3263
Fine 237 269 192 117 61 88
Execution of
punishment at work 83 - - - - -
Jail 1860 1638 1369 921 783 821
Imprisonment with
conditional suspension 2610 2429 2071 1676 1474 1582
of execution of
punishment.
Suspension of the
sentence execution 511 462 472 289 257 362
under supervision
Educative measures 1495 1347 915 621 460 410
Reprimand 491 436 310 196 145 139
On parole. 702 557 349 205 157 140
Internment in an re-
educative centre 298 344 252 217 154 128
Internment in an
educative medical 4 10 4 3 4 3
centre

Source: Romania’s statistic directory 2671

As far back as 1993, video games classification waposed as follows: “E
(everyone) T (teen) young (Y) and M —mature, thépext leading to the limitation of the
access of children to games inappropriate to thgé: Thus in 200Entertainment Software

* Marhan, Ana-MariaPsihologia Utilizirii Noilor Tehnologii, Institutul European Publishing Housesi)2007.
2 Tarasov, A.Psihologia jocurilor videol.umen Publishing House, dia 2007.
13 Anuarul Statistic al Romaniei 2011

214



G. Ungureanu

Rating Boardpresented a significantly improved classificatgtarting with the age of three
up to adults over 18 years old.

Although research in the scope of this phenomesdaw, one can still state that the
policies quickly applied in the EU as a consequefcgientific proofs, significantly reduced
the rate of aggressive behaviour triggered by vgkeoes.

Conclusion

Deviance is a complex and multidimensional phenanehat has always existed in
our country as well because of dysfunctions in agghing the reality of social life.
Structural-organizational mistakes of the past ggien are also passed down and
implemented to “adaptive” behaviours learnt by tming generation, in a developing
pressing. Adolescents already notice educatiofad sind cannot easily break from perished
value and concept traditions, triangulated in #wify, received or adopted at psychological
level. Moreover, the formal-educational compondithe current social system no longer has
the ability to motivate the new generation to bualdorofessional career, not to mention
satisfaction of a job fairly paid. This is how thneain negative justification of juvenile
delinquents is initiated, who firstly presents litses being an economic issue. Paradoxically
the answer of our society regarding the integratibteenagers is also negative, of limitative-
selective refusal, and that proves above all tom@mic incapacity to sustain, socialize with
and integrate the under-privileged groups. Econommd organizational incapacity of
vulnerable groups is mirrored at the level of comrsense in negative statistics of deviance
and delinquency in progress. We can also say thaadce of teenagers represents the sum of
yesterday’s educational mistakes associated withyte anomic incipience.
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Abstract

Considering that on 1 October 2011 took place al meform of the international
private law with the entrance into force of the nieamanian Civil Code, the provisions of the
international private law were gathered in Book Mhternational Private Law Provisions”,
aiming to integrate the revised Law No 105/199&ynchronize its provisions with the new
conception on family law stated in the code andhwilie European and international
instruments in the area of international privatevlaSpecifically, the provisions of the new
Civil Code on contractual and extra-contractual ighltions are in accordance with the
European law found in Regulation (EC) No 593/2008he European Parliament and the
Council of 17 June 2008 on the law applicable totcactual obligations (Rome 1), as well as
in Regulation (EC) No 864/2007 of the European Rarent and of the Council of 11 July
2007 on the law applicable to non-contractual oatigns (Rome II).

Keywords: the principle of autonomy of will, objective crit@r habitual residence,
characteristic performace, regulation

Introduction

Law No 71/2001 is the law applying Law No 277/2@@9the Romanian Civil Code,
published in the Official Gazette No 409/10 Juné2@nd entered into force on 1 October
2011, except for 8 articles expressly stated wreatered into force on 13 June 2011
(according to Art 221). In turn, Law No 71/2001 wasdified by Government Emergency
Injunction No 79/2011 published in the Official Gazette No 696/30 Sepiem2011. The
new Civil Code repealed several important legigiatiorms, of which we mention the Civil
Code of 1865, Commercial Code of 1887, as well as No 105/1992 on the regulation of
the private international law rapports.

! Also, Government Emergency Injunction No 80/20Hljshed in the Official Gazette No 694/30 September
2011 modifies the Law No 119/1996 on marital statosuments, for compatibility with the new Civil @& In

the Official Gazette No 666/19 September 2011 walslighed the Order from the Minister of Justice No
1786/2011 approving the Methodological Norms ondiganization and function of the National Registethe
matrimonial regimes, the registering and conswltagirocedure.
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l. Theoretical aspects on the influence of Union’s nams in the new Civil
Code regarding the issue of the law applicable tooatractual obligations

Chapter 7 of Book VIII states the “Obligations”,egjfically the ‘law applicable to
contractual obligation¥ and the law applicable to non-contractual obligaticiis

Art 2640 of the NCC on the “law applicable to cawtual obligations” states that
“the law applicable to contractual obligations etetmined according to the EU regulations”
is in line with Regulation (EC) No 593/2008

Specifically, the Regulation (EC) No 593/2008 mens the issue of the conflict-of-
law rule, stating that the contract is governedh®y law chosen by the parties. This choice
must be express or to result, with a reasonablesdeqf certainty, from the circumstances of
the cause or from the statement in the contratheypactum de lege utenddause. By their
choice, the parties may state a law applicabléhf®rentire contract or for just one part.

Art 2640, like the Union’s provisions, states thiapiple of autonomy of will as main
rule in determining the law applicable, accordimmg which the parties choose the law
applicable for their contract, but equally it ofethe possibility to reconsider their initial
choice.

According to Art 3 Para 2 of the Regulation thetiparmay at any time agree to
subject the contract to a law other than that wipigtviously governed it, whether as a result
of an earlier choice made under this article ootbfer provisions of this Regulation. Any
change in the law to be applied that is made dfterconclusion of the contract shall not
prejudice its formal validity or adversely affettetrights of third parties. Art 4 states the
objective criterionin determining the law applicable to the contiadhe absence of a choice.
Considering this criterion we mention Art 4 Paravhich refers to the concept bibitual
residence

The new Civil Code has the merit of assimilating ttoncept used by the Union,
namely ‘habitual residenceinstead of Homicil€. In this regard, Art 19 of the Regulation
(EC) No 593/2008 the habitual residence of commared other bodies, corporate or
unincorporated, shall be the place of central atsmation. The habitual residence of a
natural person acting in the course of his busirsestity shall be his principal place of
business.

If the applicable law was not chosen by both psrtie shall be determined by the
objective criterion of the habitual residence, Regulation stating in this regard:

a) a contract for the sale of goods shall be govehyethe law of the country where
the seller has his habitual residence;

b) a contract for the provision of services shall beegned by the law of the country
where the service provider has his habitual resieen

c) a contract relating to a right in rem in immovalpi®perty or to a tenancy of
immovable property shall be governed by the lawthed country where the property is
situated;

d) notwithstanding point (c), a tenancy of immovableperty concluded for
temporary private use for a period of no more thiarconsecutive months shall be governed
by the law of the country where the landlord has lmbitual residence, provided that the
tenant is a natural person and has his habituaem®se in the same country;

e) a franchise contract shall be governed by the ldwhe country where the
franchisee has his habitual residence;

2 Art 2640 of the New Romanian Civil Code.
3 Art 2641 of the New Romanian Civil Code.
4 Art 2640 of the New Romanian Civil Code.
®> Regulation (EC) No 593/2008 of the European Paeiat and of the Council of 17 June 2008 (Rome I)".
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f) a distribution contract shall be governed by the & the country where the
distributor has his habitual residence,;

g) a contract for the sale of goods by auction shallgbverned by the law of the
country where the auction takes place, if suchaagptan be determined;

h) a contract concluded within a multilateral systerhiol brings together or
facilitates the bringing together or multiple thjpdrty buying and selling interests in financial
instruments, as defined by Article 4(1), point (f)Directive 2004/39/EC, in accordance
with non-discretionary rules and governed by alsiteyv, shall be governed by that law.

The Union’s Regulation offers a subsidiary solutionArt 4 Para 2 namely,tHe
habitual residence of the party required to effdoe¢ characteristic performance of the
contract. The text is not foreign to us to the idea tha taw No 105/1992 referred to the
concept of tharacteristic performan¢ea much commented concept by the Romanian legal
literature.

Thus, if the contract is not governed by one of #ve situations, it shall be
governed by the law of the country where the paetyuired to effect the characteristic
performance of the contract has his habitual resiee

Moreover, Art 4 Para 3 states that where it isrcteam all the circumstances of the
case that the contract is manifestly more closelynected with a country, the law of that
other country shall apply. If the law applicablenist determined by the above mentioned
provisions, the contract shall be governed by élnedf the country to which it is more closely
connected.

Il. The specificity of the provisions inserted in Regaltion (EC) No 593/2008
of the European Parliament and of the Council of 17June on the law applicable to
contractual obligations (Rome 1)

On 30 November 2000, the Council adopted a comnrogram of measures for
implementation of the principle of mutual recogmitiof decisions in civil and commercial
matter$§ as base of judicial cooperation in civil mattéfee program establishes measures to
harmonize the regulations if a conflict of laws ws; as well as measures easing the mutual
recognition of court decisions.

Regarding the material area of application, the uRdmn shall apply for all
contractual obligations in civil and commercial tead, if there is a conflict of laws.

The following shall be excluded from the scopehi$ Regulation:

a) questions involving the status or legal capacitpatral persons;

b) obligations arising out of family relationships arglationships deemed by the
law applicable to such relationships to have cowpar effects, including maintenance
obligations;

c) obligations arising out of matrimonial property irags, property regimes of
relationships deemed by the law applicable to salationships to have comparable effects to
marriage, and wills and succession;

d) obligations arising under bills of exchange, chegaed promissory notes and
other negotiable instruments to the extent thatablkgations under such other negotiable
instruments arise out of their negotiable character

e) arbitration agreements and agreements on the chbommurt;

f) questions governed by the law of companies andr dboeies, corporate or
unincorporated, such as the creation, by registratir otherwise, legal capacity, internal
organization or winding-up of companies and othalies, corporate or unincorporated, and

®0J C 12, 15.01.2001, p. 1.
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the personal liability of officers and members ashsfor the obligations of the company or
body;

g) insurance contracts arising out of operations edrout by organizations other
than undertakings referred to in Article 2 of Diree 2002/83/EC of the European Parliament
and of the Council of 5 November 2002 concerniffg dissurancethe object of which is to
provide benefits for employed or self-employed pessbelonging to an undertaking or group
of undertakings, or to a trade or group of tradesthe event of death or survival or of
discontinuance or curtailment of activity, or oflgiess related to work or accidents at ork

The law applicable to a contract by virtue of tRisgulation shall govern in
particular:

a) interpretation;

b) performance;

C) within the limits of the powers conferred on theiddy its procedural law, the
consequences of a total or partial breach of otiigs, including the assessment of damages
in so far as it is governed by rules of law;

d) the various ways of extinguishing obligations, gmdscription and limitation
of actions;

e) the consequences of nullity of the contract.

In relation to the manner of performance and tbpssto be taken in the event
of defective performance, regard shall be had ¢ddlw of the country in which performance
takes place.

1. Contracts of carriage

To the extent that the law applicable to a contfactthe carriage of goods has not
been chosen by the parties, the law applicabld deathe law of the country of habitual
residence of the carrier, provided that the plateeoeipt or the place of delivery or the
habitual residence of the consignor is also sitbatethat country. If those requirements are
not met, the law of the country where the placdalivery as agreed by the parties is situated
shall apply.

To the extent that the law applicable to a contfacthe carriage of passengers has
not been chosen by the parties, the law applicsitddl be the law of the country where the
passenger has his habitual residence, providectitinatr the place of departure or the place of
destination is situated in that country. If thesguirements are not met, the law of the country
where the carrier has his habitual residence sipally.

The parties may choose as the law applicable tmaact for the carriage of
passengers only the law of the country where:

a) the passenger has his habitual residence;

b) the carrier has his habitual residence;

C) the carrier has his place of central administration

d) the place of departure is situated;

e) the place of destination is situated.

2. The present Regulation definemnsumer contractsas being a contract
concluded by a natural person for a purpose whachbe regarded as being outside his trade
or profession the consumgrwith another person acting in the exercise of tnéle or
profession the professionalshall be governed by the law of the country wtieeeconsumer
has his habitual residence, provided that the psidaal’.

"0J L 345, 19.12.2002, p.1 amended by DirectiveB2D®EC (OJ L 76, 19.03.2008, p. 44).

® The Regulation does not apply for proofs and piacal aspects in fiscal, customs and administratieas.

° Art. 6 of the Regulation.

% The provisions are not applicable for: a) a cantfar the supply of services where the servicestarbe
supplied to the consumer exclusively in a counthenthan that in which he has his habitual residei) a
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a) pursues his commercial or professional activitiestie country where the
consumer has his habitual residence;

b) by any means, directs such activities to that aguat to several countries
including that country.

3. Voluntary assignment and contractual subrogation

The concept of assignment in this Regulation inetudutright transfers of claims,
transfers of claims by way of security and pledgiesther security rights over claims.

The relationship between assignor and assigneeulmogated under a voluntary
assignment or contractual subrogation of a claiairef another persomhg debtoy shall be
governed by the law that applies to the contratvéen the assignor and assignee under this
Regulation.

The law governing the assigned or subrogated cthiaill determine its assignability,
the relationship between the assignee and the mletite conditions under which the
assignment or subrogation can be invoked agairstdiébtor and whether the debtor's
obligations have been discharged.

4. Legal subrogatiott

Where a persortt{e credito) has a contractual claim against anotliee debtoy and
a third person has a duty to satisfy the creddohas in fact satisfied the creditor in discharge
of that duty, the law which governs the third pefsoduty to satisfy the creditor shall
determine whether and to what extent the thirdgreis entitled to exercise against the debtor
the rights which the creditor had against the detaaler the law governing their relationship.

5. Multiple liability*®
If a creditor has a claim against several debtdne are liable for the same
claim and one of the debtors has already satighedclaim in whole or in part, the law
governing the debtor's obligation towards the ¢oedilso governs the debtor's right to claim
recourse from the other debtors. The other delmag rely on the defenses they had against
the creditor to the extent allowed by the law govsy their obligations towards the creditor.
6. Set-off*
Where the right to set-off is not agreed by theips, set-off shall be governed
by the law applicable to the claim against whiah tight to set-off is asserted.
7. Burden of prodf
The law governing a contractual obligation undes fRegulation shall apply to the
extent that, in matters of contractual obligatiahspntains rules which raise presumptions of
law or determine the burden of proof. A contractnract intended to have legal effect may
be proved by any mode of proof recognized by tixedathe forum, provided that such mode
of proof can be administered by the forum.

contract of carriage other than a contract relatmgackage travel within the meaning of Councitedtive

90/314/EEC of 13 June 1990 on package travel, pmckalidays and package tours; c) a contract nglab a
right in rem in immovable property or a tenancyrofmovable property other than a contract relatmthe right
to use immovable properties on a timeshare badisinrvthe meaning of Directive 94/47/EC; d) rightsda
obligations which constitute a financial instrumeamid rights and obligations constituting the terarsl

conditions governing the issuance or offer to thblis and public take-over bids of transferableusiies, and
the subscription and redemption of units in collecinvestment undertakings in so far as theseitie§ do not
constitute provision of a financial service.

' Art. 10 of the Regulation.

12 Art. 15 of the Regulation.

13 Art. 16 of the Regulation.

1% Art. 17 of the Regulation.

15 Art. 18 of the Regulation.
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Conclusions

We consider that probably after the Romania’s adhet® the European Union, the
application of the principle of supremacy of theantounitarian law was strongly felt in the
national law.

It is indisputable the influence of the Union’s idgtion, the creation, approach and
interpretation of the new Civil Code. Moreover, tbdrion’s legislative influences are arisen
from the will of the authors of the novelty versiohthe Code, which often expressly refers to
the European law, an example being Art. 2640 contedein the paper.
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Abstract

By means of this article, we undertake to perform amalysis of the procedure
regarding the citizens’ access to public interegbrmation in Romania and in Bulgaria, thus
attempting to illustrate the common points and ititeraction elements occurring between
them, as both states joined the European Unioheérsame period.

Keywords: access to information of public interest, humarhtsy democracy.

Introduction

Free and unrestricted access to any public intenefstrmation, thus defined through
the Romanian Law no. 544/2001, constitutes onéefain fundamental principles of the
relationships between persons and public authaiti@ccording to the Romanian
Constitution and to the international documentsfied by the Romanian Parliameht.

The fundamental law of Romania receives the rightirtformation from the
international legal instruments in the fiéldt being considered a truly fundamental right
because man’s material and spiritual developmdrd, éxercise of the freedoms established
through the Constitution and especially of thoseulgh which are expressed the thoughts,
opinions, beliefs of any kind, also involve the qilmiity to receive data and information
regarding the social, political, economic, scieiatiind cultural life’Thus, the content of the
right to information, as defined in article 31 d¢fet Romanian Constitution, comprises: the
person’s right to by informed promptly, correctipdaclearly with respect to the measures
envisaged and especially taken by the public aitiber free access to the sources of public
information, scientific and technical, social, autil, sportive; the person’s possibility to
directly and normally receive the radio and telewmns broadcasts; the governmental
authorities’ obligation to create the material amelgal conditions for the free and ample
broadcasting of information of any kifd.

'E. Balan, Procedura administrati# Universitara Publishing House, Bucharest, 2004,6d.

% For example, recommendation (2002)2 of the Conemitif Ministers to member states on access toiaiffic
documents, adopted by the Committee of Minister€brirebruary 2002 at the 78eeting of the Ministers’
Deputies.

% Elena-Simina Inisescu in Constantinescu, M. & all, (2004he Constitution of Romania Reviewed —
Commentaries and Explanationd] Beck Publishing House, Bucharest, 2004, p. 64.

1. Muraru in Muraru, ., Tnasescu, E.S., (coord Jhe Constitution of Romania commented article hiclar
C.H. Beck Publishing House, Bucharest, 2008, p. 300
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The access to public interest information in Bulgaa

In Bulgaria, by free access to public interest infation is understood any information
regarding social life in the Republic of Bulgar@s well as the offering of the citizens’
possibility to have their own opinion regarding thetivities of the persons having the
obligations deriving from the law.

The Bulgarian Access to Public Information Act nelyag free access to the public
interest information applies for the access toghblic interest information which is created
and maintained by the state bodies, with regiondllacal offices. The law does not apply to
information of a personal nature. The institutionsthe public sector must supply public
interest information.

According to the law, any citizen of the RepublicBulgaria has the right to access
public interest information; at the same time, kbgal persons and the foreign citizens, as
well as the persons without citizenship, also erfoy right, but with some restrictions. Thus,
the right to public interest information and thghti to re-use the information in the public
sector cannot be exercised against the rights apdtation of others, as well as against
national security, public, national order, healtid anoral standards.

The basic principles that govern this law are thiéowing: openness, correctness and
the exhaustiveness of information, the assurandheofegal conditions for accessing public
interest information, the assurance of conformitthwihe legislation, the process of searching
and receiving public interest information, the pation of access to information, personal
character data protection and the guarantee ofiseofisociety and state.

The citizens’ access to public interest informatioay be partial or total.

According to Bulgarian law, public information cted and kept by their bodies and
administrative structures is divided into officeald administrative information. Thus, official
information is considered as being the informationtained in the self-government state or
local documents in the course of exercising theitied.” Next article states that the
administrative information will be considered infwation that is collected, created and
maintained in connection to the official informatjoas well as within the activity of their
bodies and administrative structures.

Access to the official information contained in mative acts will be accessed by means
of promulgating them. According to the Bulgarianw]aaccess to the administrative
information must be unlimited. It cannot be unliaditin the following cases: when it pertains
to the activity of preparing a document of the legsdand has no legal significance in itself
(approvals and recommendations prepared by or foody, reports and consultations) or
when it contains opinions and statements regarti@@ngoing or prospective negotiations.

The petition to grant access to interest publiorimiation can be made in the form of a
written or oral request, the petition being consedewritten when sent in electronic format.

In case the petitioner does not receive an answret verbal request, he/she may draft
a written petition, which must contain the follogimformation (art. 25): the petitioner’s full
name, or, respectively, name and headquartersyipigsc of the information requested;
preferred form of access to the information receeistthe petitioner’'s correspondence
address.

The access to public interest information is grdmtethe following forms: Examination
of the information - original or copy; Verbal — éapation; Paper copy; Copied on a technical
media. The persons with disabilities of sight, meaor speech have the right to request the
information in a form that corresponds to theidigppto communicate.

® Access to Public Information Act, promulgated tat8 Gazette No. 55/7 July 2000, with amendments.
® Article 10 of the Access to Public Information Apromulgated in State Gazette No. 55/7 July 20@dth
amendments.
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The requests regarding public interest informatwili be solved in the shortest
possible time, but no later than 14 days sincedht of registration; the term may be
exceeded by 10 days when the information is subatan volume and requires more time to
prepare.

Access to public interest information must be foéeharge. A decision of refusal to
grant access to public interest information mudtcate the legal and factual reasons for the
refusal, on the grounds of the act, decision datkthe appeal procedure.

The public interest information must be publistoedthe institution’s website, in the
mass-media, but also at the institution headquarter case of refusal to supply the
information requested by the citizens, for reaswtspertaining to the legislation in effect, for
reasons of discrimination, fines are charged.

Comparative analysis

In Bulgaria, as well as in Romania, free accessulalic interest information applied
for the activities, or derives from the activitied,a public authority or public institution. In
exchange, in Romania is also offered access tmparsharacter information, as long as it
pertains to an identified or identifiable individuahile in Bulgaria the law does not apply to
the personal character information.

Both in Romania, and in Bulgaria, any person istled to request and obtain public
interest information from the public authoritiesdaimstitutions. Also, the public authorities
and institutions must ensure for persons the pullérest information requested in writing or
verbally.

In Romania, for the information requested verhathe information may be supplied
on the spot. In case the information requestedoisawvailable at the time, the person is
instructed to request in writing the public intéregormation. In what concerns Bulgaria, in
case of the verbal request, the information magumplied on the spot. In case the petitioner
considers that the information divulged is not sight, or he/she is not offered an answer,
he/she may submit a written request.

The necessary information for the access requestthte same in both countries,
except for the preferred form of access to thermédion requested, which is requested only
in Bulgaria.

Unlike Bulgaria, where the answer to the petitr@guesting information is given
within maximum 14 days since the registration dateRomania the term is of 10 days,
respectively 30 days since the registration dagpedding on the difficulty, complexity,
volume of documentary works and the urgency ofréogiest.

The law regarding free access to public intenefstrmation in Bulgaria indicated the
fact that the persons with disabilities of sighgating or speech have the right to request the
information in a form that corresponds to theirlighbito communicate, while the law in
Romania does not establish such an advantage éopéhsons with disabilities. In what
concerns the sanctions granted for the refusaffés the information requested, in Romania
disciplinary measures are taken, while in Bulgahni@ respective public servant will have to
pay a certain fine, depending on the gravity ofditeation.

Conclusions
Informing the public with respect to their rightsnd promoting a culture of
governmental transparency are essential for regdhm goals of the regulation regarding the

" Article 2 of the Law no. 544/2001, regarding femess to public interest information, publishethi Official
Gazette no. 663/23 October 2001.
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freedom of information. Indeed, the experience othbcountrie$ proves that a body of
stubborn public servants may undermine even thet mpayressive legislation. The law
should establish the granting of special attentind adequate resources to promote the goals
of legislation in force. Freedom of information repents an essential right for each person,
allowing individuals and groups to protect theghts, and, at the same time being a useful
instrument against defective administration. Thgslation in effect, both in Romania and
Bulgaria, sets the obligations correlative to tiglat of information, which are the tasks of the
public authorities.
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